Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


J 

mi 

I 

I 

■ 

L. 

ECCLESIASTICAL 

L    AW. 


RICHARD   BURN,     LL.D. 

CHANCELLOR    OF   THE    DIOCESE    OF   CARLISLE, 

AND  VICAX  of  ORTON  IN  THE  COONTr 

WWESTUORLAND. 

"  The  Temporal  Law  and  the  EccleGaftical  Law  are  fo 
'*  coupled  together,  that  the  one  cannot  fubfift  witboat 
"  the  other."  LarJ  Coke  in  Alxris  Rip, 


THE  SIXTH  EDITION: 

WITH   NOTES  AND   REFERENCES 

By  SIMON    F  R  A  S  E  R,  Efq. 

BARRISTER    AT   LAW. 


IN  FOUR  VOLUMES. 

VOL.  m. 


^^v. 


^ 


LONDON: 


PRINTED  ar  / 


Cadkll   junior   and  W.  Davies   (SucceJTon  10 
Mr.  Cauell)  in  the  Siraod  ; 
And  J.  BvTTiawoRTR  in  Flcet-Areet. 

•797' 


t       • 


•  *        •  ' 


M  atitnfttasf. 


ATE  ttJmillai  (fo called  rrom  thofe  words  in  the  writ* 
^y  Pnkibtmut  rt  admim)  it  a  writ  ainStti  to  the 
bifliop  at  the  fuit  of  one  who  a  piron  of  any 
churcli,  and  be  doubn  that  the  bifliop  will  collate  a 
cicik  of  bis  own,  or  admit  a  cleric  preremed  by  another,  to 
Ihe  fame  benefice:  ihen  he  that  doubts  it  fliall  have  this 
writ,  toprobtlHt  the  bilhop  that  be  Ibali  not  cJlate  ftr 
admit  *aj  to  that  church,  pending  the  fuit.    7/rnu  tf 

N«w  ftyle.    See  Sialenbor. 


/Boifnrn. 


cient   chrillians  lifing  in  the  night  to  ptifoim  the 
e.    Git/.  263. 

Nomination  to  a  benefice.    See  ]i?enc0ce* 

Non-conformi(ls.    See  StilTetltcc^. 

Non-rcfidence.    See  ItlcQiticittet 

Notable  goods.    See  WiUfit 


jlJotarp  public^* 

It  A  Katary  mm  anciently  a  ^Ibe,  that  onljr  took  ntta  K*tii7,« 
**    or  minutes,  and  made  ftiort  draugbta  of  writings, 
[  mi  other  inQrumentif  both  publick  and  private.     But  at 


.  Vofc.  III. 


(«)   SeeW.  i 
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j]?otarp  iJuIiWeft. 

thit  day  we  call  higi  a  notary  publick,  who  coniinm  and 
MKltfl  the  truth  of  any  ieeia  or  writings.  In  order  to 
rentier  (he  fame  authen'.ick,     JyL  Par.  382. 

The  law  books  give  to  a  notary  feveral  names  or  appcl- 
htioni;  ai,  adluarius,  regiAraftus,  frnniaiiui,  and  fuch 
like.  All  which  words  are  put  to  dgnify  one  and  the 
fame  pcrfon.  But  in  England,  (he  word  ri^iflrarius  is 
confineil  10  the  officer  of  fome  court,  who  h»  the  cuftody 
of  th«  recordi  and  archives  oF  fucb  court ;  and  is  often- 
tiOKS  difttnguifhed  from  the  ailuarj  therenF.  But  a  rcgider 
eu^ht  always  to  be  a  notary  publick ;  for  that  fceais  to  be 
t  necefiary  qualification  oF  his  office. 

I.  s.  A  notary  publick  is  appointed  to  th!s  ofSce  by  the 
archbilbop  of  Canterbury;  who  in  the  inftrutneiti  of  ap. 
poiMnKiit  diecrccs,  that  **  full  Faith  ba  givrn,  as  well  ia 
**  as  out  of  judgment,  to  the  ioflramcnts'  by  him  to  be 
*'  made."  Which  appointment  is  aTo  to  be  regiftred  and 
fubfcribcd  by  the  clerk  of  bis  maycSj  for  faculties  in  Chan- 
cery.    I  Oiisbl.^Sb.     Ayi.  Par.  385. 

X.  A  notaiy  on  his  appointment  muft  fwear,  *<  that  he 
wirf  faithfully  exercife  the  office  of  notary  publick ;  that 
he  will  faithfully  make  contra^!,  wherein  the  confent 
of  parties  is  required,  by  adding  or  diminifhing  nothing, 
without  the  will  of  the  parties,  that  may  alter  the  fub- 
fiance  of  the  dO. ;  that  if  in  making  any  inftrument  the 
will  of  one  party  only  is  required,  he  will  in  fucb  cafe  add 
or  diminifh  nothing  that  may  alter  the  fubflincc  of  the 
fad,  againfi  the  will  of  fucb  patty ;  that  he  will  not  make 
)n<lruments  of  any  contraft,  in  which  he  fhall  know  there 
is  a  violence  or  Fraud  ;  that  he  will  reduce  contrail  into 
an  inftrument  or  regi{lcr  ;  and  after  he  fhall  have  fo  re- 
duced the  &me,  that  he  will  not  malicloufly  defay  to  make 
a  publick  inQrumcnt  thereupon,  againft  the  will  of  him  or 
■hem*  on  whofe  behalf  fuch  contrail  is  to  be  To  drawn  : 
Saving  to  himfelf  his  jufl  and  accuftomrd  fees." 

4       4*   A  notary  publick  (or  a^uary}  that  writes   the  a£ls 
of  court,   ought  not  only  to  be  chofcn  by  the  judge,  but 
approved  alfo  by  eath  of  the  partiei  in  fuit ;    for  tho'  it 
docs  of  common  right  belong  to  the  office  of  the  judge,    ' 
to  afTume  and  choofe  ft  n^otary  for  reducing  the  \€ta  c^ 
court  in  every  caula  into  writing,  yet  he  may  be  reAifed    * 
by  th^  litt^aot) :    for  the  ufe  of  a  notary  was  intended, 
not  only  oh  account  of  the  judge,  fo  help  his  memory  in     ' 
tbecMtJiei'biH-rifoihat  the  litigants  intghi  not  be  injured  ^ 
by  the  judge,    Ajl.  Par.  38a. 

And 


j|3otar?  pubHcb.  3 

And  particularly,  the  office  of  a  notaty  in  a  judicial 
caufe  ii  employed  about  three  things :  Fiift,  He  ought  10  /- 
regifter  and  inroll  all  the  judicial  a£ts  of  the  court,  accord- 
ing 10  the  decree  and  order  of  the  judge,  feiln^  down  in  * 
the  a£t  the  very  rime  and  place  of  writing  the  fame.  Se- 
condly, He  ought  to  deliver  to  the  parties,  at  their  efpe- 
rialrequeft,  copies  andexempIificationB  of  all  fuch  judicial 
•fit  an<l  proceedings,  is  are  there  enacted  and  decreed. 
And  thirdly.  He  ought  to  retain  and  keep  in  hit  cuftody 
the  originals  of  fuch  a£ti  and  proceedings,  commonly  called 
the  fnttftb  («fki7«  Juita  the  iteM,  orfirfi  Jraughti.) 

5.  Af  a  notary  is  a  publiclc  perfon,  fo  confequently  all  ^aihtnddiror 
inftrumenii  mide  by  him  arc  called  publiclc  inftruments  j       '^'    "*** 
knd  a  Judiciml  regifier  or  record  made  by  him,  is  evidence 
!■  every  court,  according  to  the  civil  and  canon  law.  And 

■  Mbop's  regifter  eftablifhes  a  perpetual  proof  and  evidence^ 
«kcB  it  it  foutM)  in  the  biOiop'i  archives ;  and  credit  ia 
gifm  DOC  only  to  tbe  orifrinal,  but  eren  10  an  authenticfc 
copy  exemplined.     Ajl,  Par.  386. 

And  one  notary  publick  is  fufficient  for  the  exemplifica- 
tion of  any  »& ;  no  matter  requiring  more  than  one  notary 
M  attcft  it.    Id. 

And  ifae  rule  of  the  canon  law  is,  that  one  notary  ii 
ttpui  to  the  tellimony  of  two  witnefles.     Gib/.  996. 

6>  By  the  feveral  ftamp  iOs,  tbe  admilBon  of  a  notary  Siwipi. 
ball  be  upon  a  treble  40  s.  (tamp  (i). 

■  Aad  enrj  notarial  ad  (hall  be  on  a  2 1.  ftimp. 


0o\)t\  mffetfin. 

7 HE   writ  of  aflife  of  novel  difTeifin    (mva^  eHJeifiitm) 
lietb,  where  tenant  for  life,  or  tenant  in  fee  fimple, 
•i-avia  ttil,  ia  difleifed  of  his  lands  or  tenements,  or  put  out 
f  agwnft  hU  will.    J^.  M  S.  408. 

November  the  fifth.     See  $oKtia{i0. 

Noncupative  will.    See  WiU$. 

{!)  By  faUcqucnt  aft),  ip  all  Sir 

B  2  iS>Atfitf- 
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Lawfolodt  of     J«  "Vr  ONE  (hall  bring  into  difputc  the  determinationi 

•noatb.  '^^   of  the  church,  concerning  oaths  to  be  taken  in 

the  ecclefiaftical  or  in  the  temporal  courts;  on  pain  of 
being  declared  an  heretick.     Aiund.  Lind.  297. 

As  we  confefs  that  vain  and  ra(b  fwearing  is  forbidden 
chriftian  men  by  our  Loid  Jefus  Chrift,  and  James  his 
apoftie ;  fo  we  judge  that  chriftian  religion  dotb  not  pro- 
hibit, but  that  a  man  may  fwear  when  the  magiftrate  re- 
quireth,  in  a  caufe  of  faith  and  charity,  {o  it  be  done  ac- 
cording to  the  prophet's  teaching,  in  juflice,  judgment, 
and  truth.     Aru  39. 

The  giving  of  every  oath  muft  be  warranted  by  ad  of 
parliament,  or  by  the  common  liw  time  out  of  mind. 
'  '  2  Infl,  73« 

Oith  ex  officio*        2*  "^^c  o^^h  ix  officio^  is  an  oath  whereby  any  perfon 

may  be  obliged  to  make  any  prefentment  of  any  crime  or 
ofFence,  or  to  confefs  or  accufe  himfelf  or  herfelf,  ci  any 
criminal  matter  or  thing,  whereby  be  or  (be  may  be  liable 
to'any  cenfure,  penalty  or  puni(bment  whatfoever. 

By  a  canon  of  archbi(hop  Boniface :    Laymen  Jball  hi 

€ompelUd  by  ixcommunication^  if  mid  hi^  i$  take  an  9atb  t§ 

Jpeak  the  truths  nuhen  enquiry  Jball  be  made  by  the  prelates  and 

judzis  ecclffui/iicai^  for  the  corre^lion  of  Jin$  and  excejfes. 

Lind.  109. 

Afterwards,  E.  47.  In- the  time  of  the  parliamcntj 
the  lords  of  the  council  at  Whitehall  demanded  of  Pop- 
ham  and  Coke  chief  juftices,  upon  motion  made  by  the 
commons  in  parliament,  in  what  cafes  the  ordinary  may 
examine  any  perfon  ex  officio  upon  oath.  And  upon  good 
confidcration  and  view  of  the  books,  they  anfwered  to  the 
lords  of  the  council  at  another  day  in  the  council  cham« 
ber :  i.  That  the  ordinary  cannot  conflrain  any  man, 
ecclcfiaiHcal  or  temporal,  to  fwear  generally  to  anfwer  to 
fuch  interrogatories  as  (hall  be  adminiftered  unto  him  ;  biit 
ought  to  deliver  to  him  the  articles  upon  which  he  is  to 

'  be  examined,  to  the  intent  that  he  may  know  whether 

he  ought  by  the  law  to  anfwer  to  them.  And  fo  is  the 
courfe  of  the  chancery  ;  the  defendant  hath  a  copy  of  the 
bill  delivered  unto  him,  or  otherwife  he  need  not  to  an- 
fwer it.  2.  That  no  man  ecclefiafticad  or  temporal, 
Ihall  be  examined  upon  the  fecret  thoughts  of  his  heart, 
or  of  his  fecret  opinion ;  but  fomething  ought  to  be  ob« 
jeded  againft  him,  which  he  hath  fpoken  or  done. 
3.  That  no  layman  may  be  examined  ex  offieio^  except  in 


^atWi. 


two  caufes  (matrimonial  and  teftamentary) ;  and  thst  was 
grounded  upon  great  reafnn  :  for  laymen  for  the  mcft  part 
are  not  lettered,  wherefore  they  may  eafily  be  '\n>  eigled 
and  intrapped,  and  principally  in  herefies  and  errors, 
12  Co.  26. 

Again,  H.i^y.  Dightm  and  Holt*^  cafe.  They  were 
committed  by  the  high  commiffioners,  becauie  they  refufed 
to  take  the  cath  ix  cfficio  ;  whereupon  an  habeas  corpus 
being  awarded,  it  was  returned,  that  they  were  commit- 
ted, becaufe  they  being  conventcJ  for  flandrons  words, 
againft  the  book  of  common  prayer  and  the  government 
of  the  church,  and  being  tendered  the  oath  to  be  examined 
upon  thefe  caufes,  they  refufed,  and  were  therefore  com- 
oiittcd.  And  after  three  terms  deliberation,  the  court 
now  gave  their  refolution,  that  they  ought  to  be  delivered. 
And  the  reafon  thereof  Coke  chief  juftice  declared  to  be, 
becaufe  this  examination  is  made  to  caufe  them  to  accufe 
themfelves  of  the  breach  of  a  penal  law ;  which  is  againft 
law,  for  they  ought  to  proceed  againft  them  by  witneflei, 
and  not  inforce  them  to  take  an  oath  to  accufe  themfelves. 
Crt.  Ja.  388. 

Finally,  by  the  ftatute  of  13  C  2.  c.  12.  it  is  enabled, 
that  //  Jhall  ntt  hi  lawful  for  any  perfon  txitcifing  gcctefi'^ 
^tflital  jurifdiiH§n^  t$  Undtr  or  adminifitr  to  any  ptrfon  what'' 
finer^  thi  oath  ufuatly  called  the  oath  ex  officio,  or  any  other 
aatbj  vAerehy  fitch  perfon  to  whom  the  fame  is  tendered  or  ad* 
.  mMtflndf  may  be  charged  or  (ompelled  to  confef^  or  ac-* 
a^,  or  to^  purge  him  or  herfelf  of  any  criminal  muter 
«r  tbimg^   whereby  he  or  Jbe  may  he  liable  to  cenfure  or  pu* 

But  in  other  cafes,  where  the  courfe  of  the  ecclcfiaflical 
cooris  hath  been,  to  receive  anfwers  upon  oath,  they 
fluj  ftill  receive  them.  And  therefore  in  the  cafe  of 
Ani  and  Brown^  T.  31  C,  2.  where  a  fuit  was  fjr  pay* 
oieot  of  the  proportion  aifcfled  towards  the  repair  of  the 
church,  the  defendant  offering  to  give  in  his  anfwer,  but 
80C  upon  oath,  prayed  a  prohibition,  becaufe  it  was  re- 
Mbd.  The  court,  after  hearing  arguments,  denied  the 
pvohibition  ;  for  they  faid,  it  was  no  more  than  the 
chancery  did  to  make  defendants  anfwer  upon  oath  in  fuch 
*  Bsecafo.     Gibf  101 1.     i  l^'intr.  339. 

And  fome  years  before  that  in  the  cafe  of  dulfon  and 
Wmmwrigbtf  it  was  held  by  the  court,  that  if  articles  ex 
ofiu  are  exhibited  in  the  fpiri:aal  court  for   matters  cri- 
and  the  party  is  required  to  anfwer  upon  oath,  he 

B  3  may 


6  ^dtt)fi(« 

may  have  a  prohibition :    but  if  it  be  a  iivU  matter^  ho 
cannot  do  fo,  for  then  he  s  bound  to  anfwer.  Gib/*  loii* 
1  SiJ.  374. 
Oath  of  ci-  3,    The  oath  of  calumny  was  required  by  the  Ronfian 

Umoj,  jjj^^  Qf  all  perfons  engaged  in  any  lawfuit,  obliging  both* 

\  plaintiiFs  and  defendants,  at  the  beginning,  of  the  caufe, 
to  fwear  that  their  demands  apd  their  defences  were  fin- 
cere  and  upright,  without  any  intentipn  ta  give  un-» 
neceflary  trouble,  or  to  ufe  qi^irlu  and  caviU*     1  Demai* 

439- 

And  by  a  legatine  conftitution  of  Otb»  it  is  thus  or* 

dained  :    Tbi  oath  of  calumny,,  in  caufis  eccUJiaftical  and 

civile  for  fpoaking  tbi  truth  in  fpiriiuals  whirtby  the  truth 

may  be  more  tafily  difiwjired^  and  caufts  more  fpeedily  deter^ 

mined^   we  ordain  for  the  future  to  b$  :aken  in  the  kingdom 

ef  England^  according  to  the  canonieal  and  legal  fan3tion^ 

the  cujiam  obtained  to  the  contrary  notvaithflanding*     AthoOtf 

60. 

The  oath  of  calumny]  Which  oath  was  this  :  "  You  (hall 

^*  fwear.  That  you.  believe  the  caufe  you  move  is  juft : 

^*  That  you  will  not  deny  any  thing  you  believe  is  truth, 

*^  when  you  are^fked  of  it :  Thai  you  will  not  (to  your 

<^  knowledge)    ufe  any  falfe  proof :    That  you  will  not 

**  out  of  fraud   requeft  any  delay,  fo  as  to  protrad  the 

**  fuit :  That  you  have  not  given  or  promifed  any  thing, 

**  neither  will  give  or  promife  any  thing,  in  order  to  ob* 

'*  tain  the  vi^ory,  except  to  fucb  perfons,  to  whom  the 

,  **  laws  and  the  canons  do  permit :   So  help  you  God.'' 

Canjet,  pr. 

Of  calumny]  Jusjurandum  calumnis;  fdvitandae:  for 

the  avoiding  of  calumny.     jtthon»  6o. 

Ta  be  taken]  And  this  both  by  the  plaintiff  and  the  de« 

fendant.     Which  if   they  (bill  refufe  refpedively,    the 

plaintiff  in  fuch  cafe  (hall  lofe  his  caufe,  and  the  defendant 

'^uall  be  taken  as  having  confeflcd.     Jthon.  6o. 

The  eufiom  obtained  to  the  contrary  notwitb/ianding]     By 

this  it  appcareth  that  by  the  cuftom  of  the  realm  of  Ens:- 

land)    the  oath  of  calumny  was  not  to  be  adminiftred. 

Keverthelefs  this  cuftom  was  not  fo  general  as  in  this 

canon  is  alleged.     The  cafe  was  thus  :  Laymen  were  freo 

by  the  cudom  of  the  reiilm   from  taking  of  that   oath, 

vnlefs  it  were  in  caufes  matrimonial  snd  tefiamentary ;  and 

in  tbofe  two  cafes,  the  eccleftaftical  judge  might  examint 

the  parties  upon  their  oath,  becaufe  contracts  of  matrimo« 

pyt  and  the  eftates  of  the  dead,  are  many  times  fecrer, 

and 
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■ad  do  not  concent  eke  flume  and  infamy  of  tiie  pfcrty, 
as  ad«Iiery,  iocoBtinencyt  fimaay,  hefefy»  and  fuch  Jike. 
Aod  this  apfieareib  by  two  wriM  io  the  regifter,  di- 
reAed  to  the  flicriff,  to  probibit.  the  ordinaries  £roai 
callieg  laymen  to  that  oach .  againft  ibetr  vills,  ex- 
cept io  tbofe  two  tafei.  -  a  in/l.  ^57.  -aia  €0,  Ii6.  Gilf. 
■oil. 

But  thii  coflon  extended  not  to  tbofe  of  the  clergyt 
bat  to  lay  people  only ;  for  that  ihey  of  the  cleigy^  beii^; 
yreiiimed  to  be  learned  men,  were. better  aUe  to  take  the 
oath  of  calumny.     2  Iftfi*  657. 

But  if,  in  a  penal  law,  the  juif((Ii6iioo  of  the  ordinary 

be  fiivcd,  aa  by  I  Eiiz.  for  hearing  of  mafles,  or  by  13 

ML  for  nfury,  or  the  like,  neiilier  derk  nor  layman  &aii 

be  oompelled  to  take  the  oath  of  calumny ;  becaofe  it  nuqr 

be  an  evidence  againft  him  at  the  common  law,  upon  the 

ftatute.     s  Iti/I.  657.     12  C9.  ay. 

This  oath  bad  long  continuance  in  the  eodeiiafiioal 

and  it  had  the  warrant  of  an  aA  of  parliament, 

IB  a//.  4.  €m  15.  whereby  it  was  enaAed,  that  diooefaaa 

proceed  acmrdinz  to  tbg  CMfumca/ fm^ioMS ;    which  aft 

repealed  by  25  U.  8.  r.  24.    but  was  revived  io  tile 

of  queen  Mary,  and  then  all  the  martyrs  who  wene 

were  examined  upon  their  oaths ;  and  then  again 

by  die  i  £/rz.  r.  i.  it  was  finally  repealed.    And  the  mat^ 

aoQching  this  oath  at  this  day  flandeth   thus :    It  is 

,  as  well  by  the  faid  provincial   confiitution  of 

<Me,  as  by  the  regificr,  that  the  faid  conftitution  waa 

ag^iinft  the  cuftom  of  the  realm  :   and  no  cuftom  of  the 

aialai  can  be  taken  away  by  a  canon  of  the  church,  but 

oaly  by  aA  of  parliament ;    and  efpeciaily  in  cafe  of  an 

which  is  fo  facred  a  thing,   and  which  generally 

nech  all  the  nobility,  gentry,  and  commonalty  of 

nealm  of  both  fexes  :    And  by  the  ftatute  of  the  2^ 

iV*  8.    '•  I9>    no  canon  againft  the   king's  prerogativCy 

bar,    ftafutrs,  or  cuftom  of  the  realm    is  of  force  ^ 

is  but  declaratory  of  the  common  law.    2  hji.  658. 

aa  £b.  29. 

So  that  the  refult  of  the  matter,  upon  thefc  premifeSi 
..  aril  be  this ;  So  far  as  this  conftitution  was  againft  the 
t  mttom  of  the  realm,  it  is  of  no  avail ;  fo  far  as  it  is  war- 
f  .'iBaaed'by  the  cuftom,  it  is  ftill  of  force  ;  and  conrequenily 
^   jeaendeth  to  the  clergy,  and  to  laymen  in  cafes  matrimonial 

I  teftamentary,  and  alfo  to  perfons  who  take  the  faid 
4k^  Yetuatarily,  and  not  by  compulflon. 

B  4  For 
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For  the  writs  in  the  regifter  do  only  require^  that  layu 
men  be  not  compelled  to  znhrtr  agaimj/l  tbiir  wiU^  (o  that 
if  any  aflcnt  to  ir,  and  take  it  without  cxcqicioo,  this 
fiaodcth  with  law.     12^.  27. 

4.  The  v§kntmj  or  iUafive  oath,  is  given  bjr  one 
party  to  the  other,  when  one  of  the-  litigants,  not  beiiig 
able  to  prove  his  charge,  offers  to  (land  or  fill  by  clie 
oath  of  his  adverAry  ;  which  the  adverfary  is  bowid  to 
accept,  or  to  make  the  fame  propobl  back  ^^io,  othor* 
wife  the  whole  fiiall  be  uken  as  confe(kd  by  binu 
ff^(i$d  Civ,  L.  314*  {{) 

And  this  feemeth  to  have  fome  foundation  in  the  com« 
mon  law,  in  what  is  called  waging  §f  law  ;  which  is  a 
privilege  that  the  law  givetfa  to  a  man,  by  his  own  oath  to 
free  htmfelf,  in  an  a£lion  lof  debt  upon  a  fimple  contraA, 
1  lafl.  155,  157.     2  I1J.  45- 

But  this  oath,  in  the  ecclcfiaftical  courts,  is  now  ob> 
fclete,  and  out  of  ufe.     i  Ought,  i  y6. 

5.  The  oath  of  mr/i,  is  when  the  plaintiff  or  defiend* 
ant  is  fworn  upon  the  libel  or  allegation,  to  make  a  true 
anfwer  of  his  knowledge. as  to  his  own  fift,  and  oF-bii 
belief  of  the  fad  of  others.  This  differs  from  the  formav, 
for  it  is  not  detiftve ;  and  the  plaintiff  or  defendant  may 
proceed  to  other  proofs,  or  prove  the  contrary  to  what  is 
(worn.     IVoodCiv,  Zr.  314. 

Ostk  of  milict.       6.   The  oath  of  maiice^  is  when  the  party  proponent 

fwsars  that  he  doth  not  propofe  fuch  a  matter  or  alicga* 
•tion,  out  of' malice,  or  with  an  intent  uoncccfiarily  to 
ijirotrafi  the  caufe.     i  Ought.  1 58. 

And  this  oach  may  be  adminiftred  at  any  time  during 
the  fuit,  at  the  judge's  difcrction,  whether  the  parlies  con» 
fent  to  it  or  not.     Id. 

7.  The  majfary  or  fypplitory  ozih^  is  giv^  by  the  judge 
.to  the  plaintiff  or  defendant,  upon  half  proof  already  made. 
This  being  joined  to  the  half  proof  fappliiSf  and  gives 
fufficient  power  to  the  judge  to  condemn  or  abfolve*  It 
is  called  the  necejffary  oath,  becaufe  it  is  given  out  of  oe- 
ceffity,  at  the  inflance  of  the  party,  whether  the  other 
party  will  eonfcnt  to  it  or  not.  But  when  the  judge  doth 
adminifter  it,  he  ought  firft  to  be  fitisfied,  that  there  is 
an  half  proof  already  made,  by  one  unexceptionable  wit* 
ocfs,  or  by  fome  other  fort  of  proof.    If  the  caufe  is  of 
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an  high  nature,  and  there  is  a  temptation  to  perjury ;  or 
if  ic  it  a  criminal  caufe  ;  or  if  more  witnefles  might  bepro« 
duced  CO  the  fame  faA ;  then  this  oath  cannot  take  place. 
iy9§dCiv.L,  314.     jffL  Par.  391, 

Before  the  delegates  at  Serjeants  Tnn,  Jan.  2t»  1717* 
H^iHiams  and  Lady  Bridget  OjUrne.  The  queftion  below 
wafti whether  Mr,  IViliiami  was  manicd  to  the  lady  Bft/f^ti 
Ofkrmgi  the  minifter  who  performed  the  ceremony,  having 
famnerJy  confeflisd  it  extrajudicially,  but  now  denying 
it  upon  oath.  So  that  there  being  variety  of  evidence  oa 
both  (idcs,  the  judge  upon  heating  the  caufe  required, 
according  to  the  method  of  eccleijaflical  courts,  the  oath 
of  the  party,  which  the  civilians  term  the  tuppletory  oath, 
that  he  was  really  married  as  he  fuppofetb  in  his  libel  and 
aiticlea.  The  accepting  this  oath  (as  was  agreed  on  both 
fides)  is  difcretionary  in  the  iudge,  and  ii  only  ufcd  where 
there  is  but  what  the  civilians  elteem  a  femipltna  proba<- 
lio ;  for  if  there  be  full  proof,  it  is  never  required  ;  and 
if  cbe  evidence  doth  not  amount  to  a  half  proof,  it  is  never 

£  anted,  becaufc  this  oath  is  not  evidence  firidly  fpeakmg, 
iC  only  confirmation  of  evidence;  and  if  that  evidence 
doch  not  amount  to  a  half  proof,  a  confirmation  of  it  by 
the  party's  own  oath,  will  not  alter  the  cafe.  Upon  ad- 
Aining  ihe  party  to  his  Tuppletory  oath«  the  lady  appeals 
to  the  delcg^trs.  So  that  che  queflion  now  was  not  upon 
the  Bierits,  whether  there  reaiiy  was  a  marriage  or  nor, 
bat  only  uj^od  thecourfe  of  the  ecclefialtica!  courts,  whe« 
lier  che  judge  in  this  cafe  ought  to  have  adnitttd  Mr« 
KUmms  to  his  fuppletory  oaih,  as  a  perfoii  th«it  had  niade 
ashalf  proof  of  that  which  he  was  then  to  coiitirrn.  The 
faeftions  before  the  delegates  wcietw.j:  Firft,  whether 
fiippletory  oath  ought  to  be  aOminidrcd  in  any  cafe  to 
a  half  proof:  And,  fccondly,  adir.ittinc  it  mi^ht, 
vhather  the  evidence  in  this  cafe  amounted  to  a  half  proof, 
feat  CO  entitle  iVlr.  lViilioff:$  to  pray  t^<tc  hi 4  iuppktory 
aiih  might  be  received.  As  to  the  tiril,  it  was  argued  to 
kagainft  all  the  rules  of  the  common  law,  that  a  man 
be  a  witnefs  in  his  cwn  caufe,  li  is  not  &1  lowed 
she  temporal  courts  in  any  cafe  but  that  of  a  robbery, 
being  prefun.ed  to  be  fecrcc,  tne  paiiy  is  adiiiiiced 
laiie  a  wUncfs  for  himfclf,  in  the  t^'in^ordl  courts  no 
can  be  examined  that  has  any  inierclt,  tho'  he  be 
B|iarty  to  the  fuit.  On  iho  othtr  fiU  -  many  autr.onries 
precedents  were  cited  out  of  the  civil  law,  to  pro 'c 
vprafiice  of  allowing  a  fuppletory  oath.     And   thcie- 

c  Che  coiut  held,  that  by  the  canon  and  civil  law,  the 

party 
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party  agenf,  makiog  a  half  proof,  was  inciclcd  to  pray 
ihat  bis  fuppletory  oath  might  be  received :  And  tho'  it 
be  agaioft  the  rules  of  the  common  law,  yet  this  being 
a  caufe  of  ecdeliaftical  cognizance,  the  civil  and  not  the 
common  law  is  .to  be  the  meafart  of  their  proceedings  ; 
and  thcrefbre  this  pradice  being  agreeable  to  the  civil 
law,  is  well  warranted  in  all  cafes  where  the  civil  law  it 
ibe  rulcy  and  the  exercife  of  it  lies  in  the  difcretion  of  the 
judge.  Secondly,  It  being  therefore  eftabliflied,  that  a 
perfon,  making  half  proof,  is  intitled  to  his  oath,  the  next 
queftion  was,  what  is,  according  to  the  notion  of  the 
civilians  and  canonifis,  a  half  proof.  With  them  it  was 
argued  on  the  behalf  of  the  lady,  that  nothing  is  efteemed 
as  a  full  proofs  unlefs  there  be  two  pofitive  uoexceptioM^ 
able  witnefles  to  the  very  matter  of  fad,  as  to  the  mar« 
riage  \  that  a  half  proof,  which  is  the  next  degree  of 
evidence,  is  what  is  affirmed  by  the  oath  of  one  witncfa 
as  to  the  principal  fad,  and  confirmed  by  concurrent  cir^ 
cumflances :  It  muft  be  by  tm  wititefs }  it  muft  be  evi* 
denoe  thlit  concludes  neceflarily,  and  not  by  prefumption  s 
there  muft  be  no  prefumption  to  encounter  it ;  and  the 
witnefs  muft  be  of  good  repute  :  Thzt  matrimonial  caufes 
require  the  greateft  certainty  ;  and  where  that  is  the  fole 
quefiion,  the  proof  ought  to  be  fuller  than  where  it  cornea 
in  by  incident,  as  on  granting  adminift ration.  To  this 
it  was  anfwercd  on  (the  other  fide,  that  half  proof  implies 
no  more  than  what  the  common  lawyers  call  prefumptive 
evidence ;  and  that  is  properly  called  prefumptive  evidence, 
which  hath  no  one  pofitive  witnefs  to  fupport  it,  but  re^ 
lies  only  on  the  ftrength  of  chrcumftances.  And  wbea  « 
there  is  one  witnefs,  who  depofeth  diredly  to  the  principal 
fad,  this  immediately  ceafeth  to  bear  the  name  of  pre<- 
fumption,  and  afliimes  that  of  pofitive  evidence.  And 
that  which  in  the  temporal  courts  pafleth  for  pofitive  evi- 
dence, is  the  fame  degree  of  evidence  with  the  full  proof 
of  the  canonifis  and  civilians.  The  fuppletory  oath  doth 
ex  vi  termini  import,  that  there  has  been  no  one  pofitive 
witnefil  to  the  principal  fad  }  and  he  that  demands  to  be 
admitted  to  take  his  oath,  doth  thereby  admit  that  he  hath 
produced  no  conclufive  evidence  to  the  point  in  ifiue^ 
and  therefore  the  party  himfelf  fupplies  the  place  of  the 
witnefs.  There  is  no  fixing  the  bounds  of  an  half  proof  | 
for  in  many  cafes  circumftances  may  overbear  pofitive 
evidence  :  and  then  if  thofe  circumftances  fliould  not  be 
efteemed  to  amount  to  an  half  proof,  when  the  pofitive 
evidence  would'  eaceed  it }    that  would  be  to  overtbroes 

the 
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liie  poficivc  evidencfy  by  that  which  ii  not  b  flrong. 
Half  prcx>f  chcrefore  they  concluded  to  be,  that  degree  ol 
evidence  which  would  incline  a  reafonable  man  to  either 
fide  of  the  queAion  ;  and  implies  in  the  notion  of  it,  that 
a  pofitive  witnefs  hath  not  depored  to  the  principal  fad. 
And  in  this  cafe,  tho'  there  was  no  pofitive  condufivt 
evidence,  but  only  fuch  at  depended  on  circumdances,  aa 
COofeiCons,  and  letters,  and  unufual  familiarities,  yet  the 
court  thought  it  amounted  to  an  half  proof  (^},  and  con- 
Cequentiy  that  the  dean  of  the  arches  had  done  right,  in 
admitting  Mr.  ffiiiiams  to  his  fupplctory  oath  :  And  there- 
Sore  they  difmiiTcd  the  appeal,  with  150  1.  cods.     Sir*  8o. 

The  party  praying  this  oath,  muft  exhibit  a  fchedule 
iagroflcd,  with  his  hand  to  it,  whertin  is  written  fo  much 
Is  is  proved  more  than  half  proof,  or  half  proof  i  and  muft 
uke  his  oath  to  fpeak  the  truth  of  his  own  certain  know- 
ledge.    I  Ought.  177.  (#) 

S.  By  the  ancient  canon  law,  a  prodor  having  a  fpe*  Oithinuunai 
ciai  praxy,  may  take  the  oath  of  calumny,  and  may  fwear  ^^b^^"* 
mmmmam  ^ftmimi    upon  the  foul  of  his  client.     ff^c§d 

Civ.L.  398. 

Bat  by  Can.  132.  It  is  ordained,  that  forafmuch  as  in 
te  probate  of  teftament  and  fuits  for  adminiftration  of 
the  goods  of  perfons  dying  inteftate,  the  oath  ufually 
taken  by  prodors  of  courts,  In  animam  C9fifiitueniis^  is 
to  be  inconvenient  ;  therefore  from  henceforth 
executor,  or  fuitor  for  ad  mini  (I  ration,  (hall  per  Ton- 
riiy  repair  to  the  judge  in  that  behalf,  or  hit  furrogate, 
tad  in  his  own  perfon  (and  not  by  prodor)  take  the  oaih 
fBCnSomed  in  thefe  cafes. 

9.  The  oath  in  Htemj  or  of  damaga^  is  that  by  which  O^tb  of  da. 
lit  plaintiff  eftimates  the  damages  in  the  lofs  of  any  thing ;  °**C^* 
and  which  the  judge  may  allow  or  moderate,     ff^cod  Civ^ 

10.  The  oath  of  expences  and  €9fts^  is  where  the  litigant  Oath  of  mQi. 
(which  gained  the  fentence  or  decree),  upon  the  taxing  of 

~i,   affirms    upon  his  oath    that    thefe   charges    were 
irily  expended  by  him  in  the  profecution  of  his  fuit, 
WmdCiv.  L.  314. 


(^}  See  Cbil^nce>  l .  in  mot. 

\fy  According  tocivilians  this  oath  is  not  tendered  by  either 
|My,  bat  required  by  \ht  }uage  inopid pro6atiMumf  and  it  is 
iiia Jufpletorj  ox  purgatory^  according  as  it  is  tendered  to  the 
^Inatiffor  defendanc ;  buc  they  agree  that  it  ought  rarely  to 
Haled,  the  maxim  being*  aS^n  mon  frobantt^  rtut  ahjolvitur. 
let  Omler  ad  Dig.  12.  2. 12. 
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Other  eiths  •£ 


All  thefe  oaths  are  unknown  to  the  common  law,  but 
thej  were  ail  ufed  in  the  courts  governed  by  the  civil  or 
canon  law.     fVaodClv*  L,  314. 

'  But  they  are  only  made  ufe  of  in  civil  caufes,  and  can- 
not be  properly  applied  to  criminal.  IVood  Civ»  L.  333. 
But  the  oath  next  following  regardeth  only  criminal  cafes  : 
That  is  to  fay, 

1 1.  The  oath  of  purgation  ;  which  oath  was  adminiftred 
where  the  defendant  was  fufpeded  to  be  guilty  i  and  if  he 
fwore  that  he  was  innoceni,  and  produced  honeft  men  for 
bis  compurgators,  he  was  to  be  difcharged.  If  he  could 
not  bring  fuch  compurgators,  to  fwear  that  they  alfo  be« 
lieved  him  innocent,  he  was  efteemed  as  convided  of  fuch 
crime,     ff^aod  Civ,  £..  332. 

But  by  the  aforefaid  ad  of  the  13  C  2«  r.  12.  It  (ball 
not  be  lawful  for  any  perfon  exercifing  ecclefiailical  jurif* 
didion,  to  tender  or  adminifler  to  any  perfon,  any  oath 
whereby  fuch  perfon  to  whom  the  fame  is  tendred  or  ad* 
oiiniftred,  may'  be  charged  or  compelled  to  confefii,  or 
accufe,  or  to  purge  him  or  herfelf  oif  any  criminal  matter 
or  thing,  whereby  he  or  (he  may  be  liable  to  cenfure  or 
puni(bment. 

12.  Befides  the  above  recited,  there  are  alfo  divers  other 
•kMtbecoorti*  ^^^j^  ^f  yf^  jjj  ^^^  courts :    As,  the  oath  of  the  pro£lor, 

that  he  hath  not  queftioned  the  witnefles ;  the  oath  of  thd 
pro£ior,  concerning  his  bill  of  cofts ;  the  oath  of  the  par* 
ty,  for  the  obtaining  of  abfolution,  that  he  will  ftand  to 
the  law,  and  obey  the  commands  of  the  church  ;  the  oath 
of  the  party,  on  his  being  admitted  in  forma  pauperis  ^ 
the  oath  of  the  party,  concerning  matter  newly  come  to 
his  knowledge ;  the  oath  of  the  party  that  he  believes  he 
can  prove  the  matter  alledged  i  the  oath  of  a  creditor^ 
concerning  his  debt ;  the  oath  of  an  executor,  adminiftra* 
tor,  accountant,  churchwardens,  queftmen,  curates, 
preachers,  fchoolmailers,  phyficians,  furgeons,  midwivesn 
and  other  fuch  like,     i  Ougbi.  176. 

13.  The  oath  of  alUgiana  is  very  ancient :  and  by  the 
common  law,  every  freeman  iit  his  age  of  twelve  years 
was  required,  in  the  leet  (if  he  were  in  any  leet),  or  in 
the  tourn  (if  he  were  not  in  any  leet),  to  take  the  oath  of 
allegiance.     2  Inft.  73. 

But  the  clergy,  not  being  bound  to  attend  at  the  tourn 
Dr  leet,  were  confequently  fo  far  exempted  from  taking  thi| 
oath  of  allegiance.     2  Infl^  ill.     i  H,  H.  64, 

But  they  were  bound  neverthelefs  to  do  homage  to  the 
king,  for  the  lands  held  of  him  in  right  of  the  church. 
1  H.  H.  71,  72« 

14.  The 
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14.  The  oath  ot  fuprmacy  came  in  after  the  r^forma-  Onh  of  r«pic 
tion,  in  coafequence  of  abol'tihing  the   papal  authority*  nacy. 

And  this  ofkth  all  clergymen  efpecially  were  biound  to  take. 

15.  Xhe  oath  of  abjuration  came  in  after  the  revolu-  Oatb  of  M^m^ 
lion  \  received  fome  alterations  in  the  firft  year  of  queen  ^*^^^* 
Anne ;    and   again  in  the  firft  year  of  king  George  the 

firft;  and  finally  in  the  fixth  year  of  king  George  the 
third.  And  this  oatb,  together  with  the  oaths  of  allegi- 
ance and  fupremacy,  all  clergymen  as  well  as  others  are 
kmod  to  take,  on  their  being  promoted  to  offices. 

a6.  In  all  cafes  wherein  by  any  zGt  of  parliament  an  Oattn  of  ^a»» 
oufa  (ball  be  allowed,  authorifed,  oi  required,  the  folcmn  ^^^^ 
iCrmation  or  declaration  of  any  of  the  people  called  qua- 
kcn  Hull  be  allowed  inflead  of  fuch  oath,  altho*  no  par- 
ticular or  cxprefs  provifion  be  made  for  tha^purpofe  in  fuch 
aS.    22  G.  2.  r.  46.  /.  36. 
And  if  any  perfon  making  fuch  affirmation  or  declara- 
fhall  be  lawfully  convicted  of  having  wilfully,  falfly, 
oomiptly  affirmed  or  declared  any  matter  or  thing, 
if  the  fame  had  been  depofed  upon  oath  in  the  ufual 
would  have  amounted  to  wilful  and  corrupt  per« 
jvy  ;  be  fhall  fufTer  as  in  cafes  of  perjury.     Id, 

Bat  no  quaker  by  virtue  hereof  fliall  be  qualified  or 
IBMtted  Co  give  evidence  in  any  criminal  cafes,  or  to 
mm  on  juries,  or  to  bear  any  office  or  place*  of  profit  in 
As  (pvernment.   /  37. 

17.  Bf  the  21 G.  2.  r.  30.  Every  perfon  being  a  mem-  of  the  monn* 
iiaialibe  proteftant  epifcopal  church,  known  by  the  name  tot. 
\^fVmims  fratrum^  or  the  united  brethren,  which  church 
iaraicrly  fettled  in  Moravia  and  Bohtmia,  and  are  now 
r,  P§land^    Silifia^  Lufatia^  Gtrmany^    the  United 
rj,  and  alfo  in  his  majeily's  dominions,  who  (hall 
rired  to  take  an  oath,  (hall  be  allowed  inftead  of 
to  make  their  folemn  afBrmation  :    But  this  not 
them  to  give  evidence  in  a  criminal  caufe,  or  to 
D  juries. 

Such  oaths  ought  to  be  impofed  on  heathens  and  Ofiofiadior 
whicb  they  allow  to  be  obligatory,      If^ood  Civ.  ^^•^^^ 

a  jew  is  to  be  fworn  upon  the  old  teftament  ; 
Ipajary  upon  the  ftatute  may  be  affigned  upon  this 
2  Kib.  314. 

when  jews  take  the  oath  of  abjuration,  the  words 
^Jtrme  faith  of  a  cbrifiian]   (hall  be  omitted*     10  G. 

Thus 


i^fii^tS. 


That  alfo  MiKomecant  fliall  be  fworn  upon  the  Koran* 
Sir.  1104. 

Id  che  cafe  of  Omichmi  aiui  Barktry  H.  18  (7.  2.  a 
commiffioo  iflued  ouc  of  chancery,  to  take  the  anfwer  cf 
Omkbund  the  defendant,  and  the  depofitions  of  feveral 
Witnefles,  who  were  heathens  of  che  Gcntou  religion,  in 
their  own  country  manner,  at  Calcutta  in  the  Eaft-Indies  ; 
and  the  commifGon  being  executed  and  returned,  the  de- 
pofittont  were  allowed  to  be  read  in  the  court  of  chancery, 
by  lord  Hardwtcke,  affifted  by  the  two  lords  chief  juftices 
wad  the  lord  chief  baron.  The  manner  of  taking  which 
Mtb  was  thus :  There  were  three  bramins  or  prieits  pre*  - 
fent,  and  the  oath  being  interpreted  to  eac&  witnefs,  the 
witaefs  touched  the  feet  of  one  of  the  bramins,  and  two 
being  bramins  or  priefts  did  touch  his  hand.  2  Ahr.  £p 
Ca/.  397. 

At  the  rebel  afRzes  at  Carlifle,  in  the  year  1745,  many 
ef  the  Scotch  witnefles  refuiing  to   be  fworn  otherwife 
'    than  in  their  own  country  manner ;  the  judges  fo  far  feb* 
mitted,  as  to  allow  them  to  be  fworn  after  the  Scotch 
manner  for  finding  the  bills  by  the  grand  jury,  but  did 
not  admit  it  upon  the  trials, 
thifiia^la.      ig.  By  the  25  C.  2.  r.  2.    Every  perfon  who  (hall  be 
for  officer    ^"^'^^^  ^^^^  ^^y  office  civil  or  military,  or  fliall  receive 
any  pay  by  reaftni  of  any  patent  or  grant  from  the  king^ 
or  (hall  have  any  command  or  place  of  truft  in  England 
cr  in  the  navy,  or  fliall  have  any  fervice  or  employment 
in  the  king's  houihold,  (hall  within  three  months  after    [ 
his  admiffion  receive  the  facrament  according  to  the  ufage'  ' 
of  the  church  of  England,  in  feme  publick  church  on  the 
Lord's  day,  immediately  after  divine  fervice  and  fcrmon  :    ^ 
And  in  the  court  where  he  takes  the  oaths  (as  hereunder   ' 
mentioned)  he  (hall  firft  deliver  a  certificate  of  fucfa  his   * 
receiving  the  facrament,  under  the  hands  of  the  minifter   ^ 
and  churchwardens,  and  (hall  then  make  proof  of  the  truth    ' 
thereof  by  two  witneiTes  on  oath.    And   they  (hall  alfo, 
when  they  take  the  faid  oaths,  make  and  fubfcribe  the    * 
declaration   againft  tranfubftantiation.    /.  2»  39  9.     [But   ^ 
this  declaration  cannot  now  be  required  of  thofe  carholickt  ^ 
who  (bill  take  and  fubfcribe  the  declaration  and  oath  in-    - 
troduced  by  31  (7.  3.  r.  3a.  Fid.  infrm^  20.  BJ\  ^ 

Any  offici  civil  or  military'}    Ecclefiaftkal  ofllices  do  not   ' 
leem   to  be  included  within  this  defcription:    and  con-  ^ 
fcquently  it  (eemeth    not   requifite   for    clergymen,    iia 
qualifying  for  eccleiiaftical  offices,  to  produce  any  cer*  ^ 

6  tificate 
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HficaM  of  their  having  received  the  facramentt  nor  (o 
make  or  rubfcribe  the  declaration  againft  tranfubflantia- 
tion.  But  they  are  to  take  the  oaths  in  like  manner  as 
civil  oficerti  by  the  1  G,Ji*  a.  r.  13,  which  enadeth  as 
follows : 

Every  perfon  who  fliall  be  admitted  into  any  oifice  civil 
or  fliilitary  \  or  (hall  receive  any  pay  by  rcafon  of  any  pa- 
tent or  grant  from  the  king  ;  or  (hall  have  any  command 
or  place  of  truft  in  England,  or  in  the  navy  ;  or  (hall  have 
any  fervice  or  employment  in  the  king't  houfhold  \  all 
ccdefiafiical  perfons ;  heads  and  membe/s  of  colleges,  be- 
log  of  the  foundation,  or  having  any  exhibition,  of  eigh* 
teeo  years  of  age  ;  and  all  perfons  teaching  pupils ;  fchool- 
■afters  and  ufliers;  preachers  and  teachers  of  feparate 
congregations,— (hall  (within  fix  kalendar  months  after 
fnch  admjffion,  9  G.  2.  r.  -16.  /.  3.)  take  and  rubfcribe 
cheoalhs  of  allegiance,  fupremacy,  and  abjuration,  in  one 
of  tte  courts  at  VVeftminfter,  or  at  the  general  or  quarter 
IS.  f.  2.  And  this  to  be  between  the  hours  of 
and  twelve  in  the  forenoon,  and   no  other.     25 

€La./2. 

Bat  this  not  to  extend  to  churchwardens,  nor  to  any 

inferior  civil  office,     i  G*fi.  2.  r.  13.  yi  20. 
Aad  every  perfon  making  default  herein,  (hall  be  in- 
aapakle  to  hold  his  office:    and  if  he  (hall  execute  his 
iiflfea»  after  the  time  expired,  he  (hall,  upon  convidlion, 
['  llilifrbled  to  fue  in  any  a£)ion,  or  to  be  guardian,    or 
r,  or  adminiftrator,  or  capable  of  any  legacy  or 
of  gift)  or  to  bear  any  office,  or  to  vote  at  any  eiec- 
for  members  of  parliament,  and  (ball  forfeit  500  L  to 
who  flial)  fue.     1  G.  ft.  2.  c.  13.  /  8. 
r^9ac  generally  there  is  an  indemnifying  claufe  in  fome 
of  parliament  every  two  or  three  years,  on  condition 
Ae  perfons  qualify  within    the  time  therein   pre* 

perfons  forfeiting  their  office   msy  take  a  new 

thereof*  on  their  taking  the  oaths,  and  conform* 

it   pityvided  it  was  not  filled  up  before.      1  G,fi,  2. 

the  Bfliverfities ;    where  perfons  (hall  not  take  the 

or    fliall   not    produce   a  certificate    thereof,  to 

i>si^ftred   in  their  proper  college,  and  others  be  not 

"^  in  their  places  within  twelve  months,  the  king 

^jpoint  and   nominate,     i  G.  Ji.  2.  r.  13.  /  ia> 


20.  The 


x6  Oatl^s, 


10.  The  oath  of  allcguoce  bj  tbt  iG.JI^lm  c  i  J.  ig 
thb: 

I  A.  B.  Afiutrefy  prsmifk  m^ifioear^  thmi  IwiOh/mkh^ 
fwL^  omd  bear  true  aUtgiamt  if  his   w^tfiy  Hag  Gewrgi  : 
&  help  trt  G9d. 

The  oath  of  fiiprefnacy  by  the  fame  ftatvttw 

I  A.  B.  iB  fiutar^  that  I  di  fr§m  mj  heart  aUar,  dei^^ 
mmd  ajMre^  as  tatpiems  ami  heretical^  that  dammahk  daSrim 
ami  fcfitim^  t::ai  f-inces  gxcemmmtiemUd  or  deferoed  hf  the 
fafe^  «r  amy  amtbmrity  §f  the  fee  §f  Reate.  atof  he  depafed  or 
eamrdered  hj  their  fkhjt&i^  $r  amy  ether  whatfae^er.  Ami  I 
de  declare^  thu  rsj  f-kreigm  primze^  f^i^m^  prelaU^  ^fiaie^  or 
fatemtattt  ^^^  ^  '^g^  ''  ^^'  emy  jmrtjiiHim^  pewer^Jikpe* 
rierity^  pre-efmnence^  er  amtberity^  euUjiafiUal  or  jfmimal^ 
viihim  this  realm  :  Sf  htlp  mu  Ged, 

The  oath  of  afcjuration  b^  the  6  G,  3.  e,  53. 

I  A,  B,  ds  truly  and  finureiy  eckmiw'.edge^  p^rf^fu  ^^ff 
emd  declare  in  my  cemfdence^  hefere  Gedand  the  wmrid^  thai  far 
Jaoereign  lerd  JHmg  George  is  lawful  and  righifml  Hag  efM$ 
realmy  end  all  ether  his  me^^ys  demuniems  thff'emmte  kelmgimgm 
dmd  I  deftiemm-y  and  fmctrely  declare^  that  I  d§  heiUve  im  wep 
aemfcitnee^  that  met  amy  «/*  the  dejcemdamts  ef  the  perfim  muhm 
fretended  te  ke  prima  ^  finales  dhtimg  toe  bfe  ef  the  laU  tiag 
yamus  the  fe.emd^  and  fieeu  hit  dece^fe  preUmded U  Ar,  mei 
ieci  upam  himfeifthefiile  and  title  ef  king  ef  Emglamd^  hf  ska 
mame  ef  femes  the  thirds  er  ef  Scetlamei^  hy  the  mame  ^yamta 
the  eighth^  §r  the  ftile  ami  title  eflnng  ef  Great  Britum^  hoA 
mat  rtgkt  §r  title  ubatfeever  te  the  cremm  ef  tins  reJms^  er  eBe§ 
other  the  dttmimisms  tberemmte  htlemgimg  :  Amd  I  ds  remammea^ 
reftife^  amd  atjmre  amy  alegiance  er  ehediemee  te  amy  mfthemu 
Amd  I  defwe-ir^  that  1  Uf:U  hear  fmh  amd  trme  aUegimmne  im 
his  mka'iffiy  hmg  Gecrge^  and  aims  will  defend^  te  the  mSmefttf 
my  pewer^  agatmft  aU  traiterius  cem'pi^ades  amd  attemtpts  w^mt^ 
JetV/r^  which  jhM  he  made  agaimft  his  perfms^  crewm^  or 
digm-ty.  Amd  I  will  da  mey  utmi^ft  emdeavemr^  te  difclefe 
waake  kmeftvm^  te  tis  msajefiy  ana  his  fmuejfirs^  mil  treafimi 
traltereys  cemfpiracies^  v/b'^h  I jkall  hnew  te  he  agmmjl him' 
or  amy  efthems.  Amd  1  de  faithfully  premifit^  U  the  mtms^  jf 
mey  pawer^  te  /mppert^  msaintaim^  and  defemd  the  /muefem  ef 
the  crattm  agedmjl  the  drfeendanti  sfthefud  Jamm^  amd  mgmiM0 
oB  uher  perfms  whatfseve^  ;  wbtch  fmueffim^  hy  am  oQ^  isiti^ 
tmied^  An  ad  for  the  further  jiniucioo  of  the  ciovnt  mad 
bcner  fecuriog  tbc  righu  and  Jibcnies  of  tbe  (ubjcfitia  aod 
Jheadt  &miudt9  the pnmcefs  Sephia^  eieOrefs  and  SsA^  dam^ 
ager  ef  Hamaoer^  aid  the  heirs  ef  her  htdy^  ht:ag  pretj/haatu 

II 
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Jhii^tht/i  tUngt  t  lit  p/ahlj  and  fincerilj  arinnuUigt  and 
fipiar^  Mewding  It  tbife  txftrtfi  viirds  bj  mi  fpaten,  and  ac 
cardhig  it  tbi  plain  and  ammtn  fffe  anS  underfianding  tf  tb* 
Amtvit'dt,  fvilttut  ally  efiiioical'mn,  meilal evafttn,  «r ficrit 
Ttf&bntlta  tohatfttvtr.  And  I  do  makt  tbii  Tcngnilion,  at- 
hi^nUdgtntnt,  abjaratian,  rtnnndathtt,  and  prsmij't,  btart'ilf, 
vii.lingtyy  *nd  truly,  vftn  lit  trut  fa'iib  af  a  cbrij/ien :  St 
hiip  mt  Gad. 

The  tier larat ion  againAtranrubftaniiation,  by  the  25  C  2. 
t,  1.  ii  ihii : 

I  i.  B.  4t  declare,  that  I  da  h.  lievr,  that  there  it  ntt  anp 
tiwtft^aniiaiitn  in  ibt  fntramtnt  af  the  Lard's  ^piptr^  *r  in 
ike  AmtMtt  tf  triad  and  tuinr,  at  tr  after  the  attfecratitM 
iktrttf  ^J  any  ptrfait  wbatfeever. 

The  decUration  sgainft  popCiy,  by  the  30  C.  \.  ji.  2. 
t.  \.  is  ai  follows: 

i  A.  B.  da  ftlmniy  and  fncirely,  in  the  prtfene*  af  Gtd, 
fnj^s^  ttftify,  and  declirt,  that  J  da  believe,  thai  in  the  fa- 
inmt^  aftbt  Lard's  f^pper  thire  it  net  any  Irwtjulflanliatian 
^t^  tlamaHs  af  hrtad  end  wine  intfi  the  ■Indj  md  bleed  if 
On/I,  at  tr  after  the  (^nftcraiin  thtnaf  by  any  perfin  what* 
jttter :  And  that  the  ik-varalian,  or  aJaralitH  tf  the  virgin 
attfj^  tr  any  atierfaint,  and  the  facrifet  if  the  mafi,  *i  ihtf 
^"^  r  ufid  in  ihi  church  of  Rime,  are  faptrfiiliiiis  and  idala^ 
And  I  diffltmniyin  theprtfetKe  afGad  prtfefs,  tefHfy\, 
ieciare,  that  I  dt  make  this  declaration,  and  every  part 
W^  in  the  plain  and  ardinary  fcnfe  of  the  words  read  vnlt 
W  rbey  ere  Kmrnonly  undtrjlood  by  En(li}h  prutefianli^ 
'  £/  any  tvafieis,  equivocation,  or  mental  refervaticn  whaf- 
;  m>rd  wilhn'if  aiy  difpenfitUn  already  grafted  me  for  thit 
yHyilfr  it  iht  pipe,  if  any  other  autharity  er  perfon  wbatftcver, 
imwithevt  any  hope  ef  any  fuch  dfpinfali^n  font  any  perfin 
W  BHthorU\  mhaifaevtr,  or  viitkaut  thinking  thai  I  am  tr 
U»bt  atquniid  htfort  God  or  man,  er  obfelvtd  of  this  dtclara- 
lS«,  kr  any  part  thereof,  altha'  thr  pupt,  «r  any  other  perfM 
Wjperfora,  or  p^iter  wbaifxver,  Jball  diffrnfi  with  or  annl 
AftVit,  or  deilare  that  i(  wai  nitll  and  void  from  the  begins 

Brmih^iit  atiyhape  tf  difpenfatsBn,—'—ar  without  thinking 
^Ut  f  a'n  er  can  ie  af^aiiled,  Scc.J  By  this  dii.jun£live  [wj 
IlKtWicc  occurring,  this  dedjratton  reemcih  to  be  ren- 
4ni  faitiewhat  loofe  aiid  unconnefleti,  and  leaveih  fcope 
Jn  ojaii-ocation.  The  word  [and']  (ecmcth  to  have  been 
™^^ed,   and  would  render  the  declaration  more  com- 

»0L,  III.  *  C  [10  B. 
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rcelarACion  tnd 
oath  of  catho- 
licki. 


DecUrttioo. 


Oftth. 


[20  B.  By  the  31  G.  3.  c,  32.  Catholicks  who  ftaH 
take  and  fubfcribe  the  following  declaration  and  oath,  in 
any  of  his  majef^y's  courta  at  Weftminfter,  or  any  court 
of  general  quarter  feffions,  between'  the  hours  of  nine 
in  the  morning  and  two  in  the  afternoon,  are  relieved 
from  divers  penalties  and  difabilities.  See  )^DpCrg  paf* 
fim. 

1  A,  B,  do  diclarty  that  I  do  profefs  the  Roman  cathollck 
roVgioHm 

I  A.  S.  do  Jmarely  frormfe  and  fwoar^  that  I  tvilt  bi 
faitlful  end  bear  true  allegiance  to  his  maje/iy  king  George 
the  third  I  and  him  will  defend  to  the  utmoft  of  my  power 
againfl  all  cottfpiracies  and  attempts  whatever  that  Jhall  be 
made  againft  his  perfon^  crown^  or  dignity  ;  and  I  will  do  my 
utmoft  endeavour  to  difclofe  and  mate  known  to  his  majefiy^ 
his  heirs  and  fuccejfors^  all  treafons  and  tr alter ous  eonfpiracies 
which  may  be  farmed  againft  him  or  them  :  And  I  do  faith* 
fully  promife  to  maintain^  fupport^  and  defend^  to  the  utmofi  of 
my  power ^  the  fuccejjion  of  the  crown  \  which  fuccejjion^  by  an 
aii  intituled^  An  B&  for  the  further  limitation  of  the  crown, 
and  better  fecuring  the  rights  and  liberties  of  the  fubjed, 
is  and  ftands  limited  to  the  princefs  Sophia^  eleSlrefs  and 
iutchefs  dowager  of  HancVer^  and  the  heirs  of  her  body^  being 
proteflants ;  hereby  utterly  renouncing  and  abjuring  any  obe^ 
dience  or  allegiance  unto  any  other  per  fan  claiming  or  pretending 
a  right  to  the  crown  of  thefe  realms :  And  I  do  fwear^  that.! 
do  reje^  and  detefl^  as  an  unchrijiian  and  impious  poftion^ 
that  it  is  lawful  to  murder  or  deflroy  any  perfon  or  perfons 
whatfoever^  for  or  under  pretence  of  their  being  benticks 
or  infidels ;  and  aljo  that  unchrifiian  and  impious  principle 
that  faith  is  not  to  be  kept  with  hereticks  or  tnfidels : 
And  I  further  declare^  that  it  is  not  an  article  of  n^y  faith  ^ 
4tnd  that  I  do  renounce^  rejeSl^  esnd  abjure  the  opinion^ 
that  princes  excommunicated  by  the  pope  and  counciL  or  any 
authority  of  the  fee  of  Rome^  or  by  any  authority  wbatfoever^ 
may  be  depofed  or  meardered  by  their  jubjeSis^  or  any  petfon 
yuhatfoever.  And  I  do  promife^  that  1  will  not  hold^  maintain^ 
or  abet  any  fuch  opinion^  or  any  other  opinions^  contrary  to  what 
is  expr  ijfid  in  this  declaration :  And  I  do  declare^  that  4  do 
■  not  believe  that  the  pope  of  Rome^  or  any  other  foreign  prince^ 
prelate^  Jiate^  or  p^tentate^  hath  or  ought  to  haye^  any  iem^ 
.pQral  or  civil  jurifdiSlion^  power ^  fuperiorits^  or  pre- eminence^ 
dire£ily  or  ineiireSlly^  within  this  realm.  And  I  do  folemnfy^ 
in  the  pre/ence  cf  God,  profefs^,  teftify^  and  declare^  that  1  da 
make  this  declaration^  and  every  part  thereof^  in  the  plain  and 

.    ordinary 


mrdinarj  fivft  tf.  tin  v^n4\  of  this  cotb^  tuuhout  any  tvafinn^ 
^qvivuaiiomj  tr  mMal  rejirvathn  wha/tvury  an  J  wttl^'Aii  any 
d!jp<nfati§n  ^t^eady graniid  iy  thf  poffj  cr  any  a^-i  karify  of  tbi 
Jft  uf  Ramit  V  any  pirfon  whatiVfr ;  and  wih^ut  ibifiiing 
4hdi  I  am  cr  can  ht  ucquitttd  biforg  God  o''  m'n^  qr  Qf^filii^4 
§f  this  declaration^  cr  any  part  th^nofy  a.'thou^h  fbg  pipe^  or 
Mfy  otttr  pirfon  or  authj'  ity  wbatfoeVif^  Jbali  d^fpii^g  luuk^ 
or  an^u!  tht  f^me^  or  dtdure  that  it  was  null  or  void.  ^ 
hilp  me  Godm] 

21.  By  the  8  G.  €.  6.  I'hc  quakers  folecna  affirmation^  Formi  of  qua- 

bflead  of  an  oath,  is  this :  j^S'/edirtiiTw! 

I  /L  B,  di  foltmnly^fuuereiy^  and  truly  declare  and  affirm. 

by  the  fame  ad),  tf\ftciid  of  the  oaths  of  allegiance  anc^ 
fupreinacy,  quakers  (baill  be  allowed  to  make  the  following 
declaration  of  fidelity : 

/  A  B,  dojoltmnly  andfinure'y  pramife  anddecla*e%  that  f 
ttnli  be  trui  and  faithful  to  kiug  George  \  oni  dafdemnly^fm* 
torelfy  and  truly  prcfefs^  ^f/^^fjly  ^"d  deJar^^  thut  I  do  from  my 
i.itrt  abhor ^  detf/l^  end  renounce^  as  impi'US  and  hireULol^  that 
wicked  d'j£frine  and  pofition^  that  princes  excommunicated  or  di* 
P'lved  by  the  pape^  or  any  auihstity  of  the  fee  of  Rome,  may  be 
Ufto/ed  tr  mnrdend  by  their  JubjuSs^  or  anf  other  whatj^wex^ 
And  I  do  diclare  that  no  foreign  princ^^  fir/on^  pfilfite.^J^ta  oi( 
pjentutij  bath  cr  ottght  to  hcn»i^  ^ny power^  jj4rtjdi/li^^  fupf-^ 
risfity<f  prehen^inence^  Or  authority^  ecclrjiifiice^  ^.ffV^^tud^ 
u:thtn  this  realm. 

And  by  the  fame  a£t,  they  wer^  allowed  to  ul^  U)C  ef- 
fect o^  the  abjuration  oath,  ii»  tiicfe  words  : 

/  A,  Urn  do  foiemnly^  fincetelyy  and  truly  aiknowledge^^  pro* 
f'fi^  ^^^fy^*  ^'^^  declare^  that  k:ng  George  is  luiuful  ane{  right* 
fut  kiftg  of  this  realm^  and  of  all  other  his  dowiai:ns  ^uid  coidn." 
trigs  the'iunto  bJonging,  and  I  do  folemnly  andjincerely  dtelaro^ 
that  I  do  believe  the  perfon  preiendrd  to  be  the  prince  of  Hfdlu^  * 

aswjng  tbi  bfe  tf  the  lute  king  James ^  and  fince  his  deceafe^ 
Itetind^ni  to  be^  and  taking  upon  himjeif  the  /iile  and  title  of 
etrg  cf  E*' gland t  by  the  name  of  J^tnus  the  thifd^  or  of  Scot* 
tanu^  by  the  name  ofjame^  the  f'ghih^  or  the  Jiilc  and  title  of 
iirg  if  Great  Hntuin^  both  not  any  ri^ht  or  title  xvhatfi'ever 
to  tbi  V  rou  n  -if  this  t  ealm^  nor  any  other  the  dorhiniom  there* 
nmto  be:  ngiig  ,  and  I  do  renounce  and  refuje  any  allf fiance  or 
ziediime  to  him  And  I  do  fulemnly  p*omi)e,  that  I  will  bi 
t'hi  iiK.i  fuith/ul^  and  biar  trne  uUegiame  to  k^ng  Gtorge^  and 
/:  htm  vi ill  tie  fa  thful  ogainll  ail  t* alter dus  conjpiraciiS  and 
mtempti  tihat/oiver^  which  Jhjll  be  made  again/l  his  per/on^ 
c'itLn^  cr  dignity.  And  I  we  I  do  my  he/I  enfieavour  tt  aifckfi 
sn.i  make  known  to  king  Geor^e^  and  his  Juccejfirs^  all  ireajons 
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and  traitircus  tin/piracitt^  whiob  I  Jhall  knew  U  ht  egainJI 
him^  or  any  ef.tbim.  And  I  will  he  true  and  faithful  U  t&# 
fuccejfion  tf  the  crewn  againft  him  tbefaid  James^  and  all  other 
per/ens  vwatfoever^  as  the  fame  is  and^ands  fettled  hy  an  aSf^ 
intituled^  An  aS  declaring  the  rights  and  liberties  of  the- 
fubjed,  and  fettling  the  fucceffion  of  the  crown,  to  the  late 
queen  Amte^  and  the  heirs  of  her  bedy^  being  ptateJUants ;  and 
as  thefame^  by  one  other  oR^  intituled^  An  a^  for  the  further 
limitation  of  the  crown,  and  better  fecuringthe  rights  and 
liberties  of  the  fubje S,  is'  and  flands  fettled  ar.d  intaitedj 
afUr  the  deceafe  of  the  faid  late  queen  5  and  for  default  of  ijfue 
ifthefaid  late  quetn^  te  the  late  princefs  Sophia,  elffftefs  and 
dutcbefs  dowagir  of  Hanover,  and  the  aeirs  of  her  body^  being 
frotejiants.  And  all  thefe  th.ngs  I  do  plainly  and  ftnard) 
acknowledge^  promife  and  declare^  according  to  thefe  expre/i 
pjords  by  me  fpoken,  and  according  to  the  plain  and  common 
fenfo  and  underjlanding  of  the  fame  words  fvitbout  any  equivo* 
cation^  mental  evafton  or  fetret  refervation  whatfoiver,  Anet 
1  do  make  this  recognition^  acknowiedgmtaty  rentenciation^  and 
fromife^  heartily^  willingly^  and  truly, 

Since^  the  death  of  fhe  late  pretender,  who  afTumed  the 
title  of  king  of  England  by  the  name  of  James  the  third, 
it  is  abfurd  to  reno'unce  the  fame  perfon  being  dead  ;  and 
therefore  the  afbrefaid  aA  of  the  6  G,  3.  r.  53.  altered  the 
form  of  the  oath  of  abjuration,  fo  as  to  abjure  the  defctnd* 
ants  of  the  faid  James.  But  no  prpvifion  is  made  for  al* 
teruig  in  like  manner  the  quakers  form  of  renunciation. 

The  quakers  profeffion  of  their  belief,  by  the  i  fV. 
e.  i%.  is  this: 

/  i#.  ^.  pt  of efi  faith  in  God  the  father^  and  in  Jefus  Chrifi 

his  eterfsal  Son^  the  true  God^  and  in  the  Holy  Spirity  one  God 

blejfid  for  iverwsore ;  and  do  acknowledge  the  holy  fcriptures  of 

tbi  old  and  nop)  tejlament  to  be  given  by  divine  infpiration, 

OftlK  Mora.         jj.  The  affirmation  of  the  Moravians  fball  be  in  thef$ 

'**"*•  words:  *^  1  A.  B.  do  declare,  in  the  prcfence  of  almighty 

M  God^  the  Vfitnelii  of  the  trpth  of  vyh^t  I  lay.'*    22  G.  2. 
f-30. 
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N  obit  was  an  office  performed  at  funerals,  when  the 

corps  was  in  the  chMrch,  and  before  it  was  buried, 1 

Wbich  ^eirwM^9  caqie  fo  be  annivf riary^  and  then  mooef 
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w  landt  were  given  towards  the  miintenance  of  a  prieft 
who  fliould  perforin  this  office  every  year.  Nei/^  Tit. 
Obit.  iiy.  Par.  395. 

Oblations.     See  fl)ffmtig0« 
Obvcntions*     See  i)&rin00» 
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f\FFE  RINGSj  oklathns  (f)^  and  eh/fntions  ^re  ont 
^  and  the  fatne  thing  :  tho'  Bhventien  is  the  Urged  word. 
And  under  thefc  are  comprehended,  not  only  thofe  fmall 
caflomary  fums  commonly  paid  by  every  perfon  when  he 
noeitcs  the  bcrament  of  the  Lord's  fupper  at  Eaftcr,  which 
10  many  places  is  by  cuftom  2  J.  from  every  communis 
out,  and  in  London  4d.  an  houfej  but  ahb  the  cufto* 
aury  paymenu  for  marriages,  chriflnings,  churchings,  and 
burials,     ffstf.  r.  52. 


(/)  The  term  OBJati§m,  in  the  canon  law*  means  what- 
Br  is  in  aay  manner  offered  to  the  church  by  the  pious 
aad  faichfuly  whether  it  be  moveable  or  immoveable  pro- 
pvtf.  Xm  5.  40.  29.  Sptlm.  im  Co/niL  *uol,  i,  p,  39.  Thefe  of- 
M^s  were  given  on  various  occaiions,  fuch  as  at  burials  and 
Mrnagcs.  by  penitent5y  at  feftivaW,  or  by  wiil.  But  they  were 
aoc  to  be  received  from  perfons  excommunicated,  or  who  had 
Mahcrited  their  Tons,  or  been  guilty  of  injuftice,  or  had  op* 
jnteA  the  poor.  Such  offerings  cooftituted  at  firft  the  chief  re* 
llipucs  of  the  church.  When  eftabliihed  by  cuftom»  they 
■aysMNV  be  recovered  as  fmall  tithes  before  two  juftices  of  the 
Mcr,  by  the  7  and  8  ^.  3.  r.  6.  and  fubfrquent  a£U.  See 
Cilbafy  ^//-  9-  O&rings  are  made  at  the  holy  altar  by  the 
kieg  and  queen  twelve  times  in  the  year  on  icftivals  called 
ffi^Wi  ^^J'»  *°^  dillribuied  by  the  dean  of  the  chapel  to  the 
foati  James  the  firft  commonly  offered  a  piece  of  gold. 
^riag  the  following  m ottos  :  !^iif  retribuam  domino  pro  om- 
mku  muM  tribuit  mibi  ?  Cor  contriium  et  bumiUatum  Hon  dejpi- 
00  Dimsm  Lex  Conjiit,  184.  The  money  in  lieu  of  thefe 
aoailUMDed  oflerings  is  now  fixed  at  50  guineas  a  yt^r,  and 

el  by  the  privy  purfe  annually  to  the  dean  or  his  order : 
the  diibibution  of  which  offertory  money,  the  dean  dire& 
lifts  of  poor  people  to  be  made  out.    Ex,  JiiSSm 


C  3  Concerning 


83  £>Qieirittg<si« 

'  Conctrning  whtcb^  it  St  ensded  by  the  flatvte  of  At 
2  fc  3  Ed  6.  c.  13.  that  a'H  pirj$ns  which  ty  thi  iaws  §r 
cujiims  of  this  realm  ought  t§  make  or  pay  their  efferiHgs^  JMl 
yearly  uell  and  truly  content  and  fay  the  feme  to  the  parjon^ 
vicar y  prepriiter,  vr^tbih  depllfies  or  farmers^  of  the  parijbes 
uhere  they  Jhall  dwell  or  abide ;  and  that^  at  fuch  four  offer* 
ing  ddys^  oi  di  any  time  heretofore  within  the  /pace  of  four 
years  laji  fa  ft  hath  htm  ujed  and  accujl  med  for  the  payment  of 
the  fame  \  and  in  'default  tkerepf^  to  pay  for  tA»  pnd  vfferings 
at  eafier  then  next  Jollowing. 

iht fbur  offering  df^ys  arc  cltnihhas,  eafter,  whitfun- 
tide,  and  the  feaii  df  tht  ^edicbtioh  t>f  the  parUh  church* 
Gibf.  739. 

Conceiningr  the  offerings  tX  eaptr\  \x  it  direfieS  Sythe 
rilbricfc  at  the  end  of  the  co^mmunion  ofiice,  that  ye^rty  6t 
*iafter^  every  par  ifiyiwer  /hail  reckon  with  the  porfon^  vicmr  $r 
atrate^  cr  his  or  tbenr  deputy  tr  deputia^  anM  pay  to  thiftt  or 
him  till  HcUfiaJiical  duties^^  acchfiomaily  due^  then  eU  tbott  iitm 
to  htfmd. 

'And  k  bath  been  decreed;  that  eafler  cfFertngt  are  dife 
of  common  right,  and  not  by  cuftom  only.  Bunb*  ly^^ 
[Where  it  is  faid  by  B.  Gilbert,  that  oflTeriiiga  wtre  H 
compenfation  for  perfonal  tithes.   Jb.  198. J 

So  Th  the  cafe  of  Carthew  and  Edwards^  7*.  1749 ;  it 
was  dccieed  by  t)  e  ct^urt  of  exi  hcqiier,  that  eafter  ott'erings 
were  due  to  the  plainiifFof  common  rights  aftvr  the  rate  of 
id.  a  head  for  every  perfon  in  the  defendant's  family  of 
J  6  years  of  age  and  t>p wards,  to  be  paid  by  ttie  defendiiit. 

Befides  the  oblations  on  \ht  four  prihcipal  feOiv^lr, 
there  u  ere  occ^fional  oblations  up6n  pa^ticu^ar  fervices : 
bf  ^Mch  there  inttt  fome  free  and  voluntary,  which  the 
p^iiDitoi>crs  or  6tbcrs  were  not  bf>und  to  perform  but  ad 
libitum  I  there  were  others  by  cuHom  certain  and  obliga^ 
toiy»  as  thofe  for  marriagea,  chiiftnings,  churching  of 
womeA,  and  buriab.     Dcg.  p.  1.  c.  23. 

Thofe  offerings  which  were  free  and  voluntiiry  afe^nw 
intniflied^  ami  «re  dot  comprehended  within  tbt  afi>refai<i 
flatute;  hist  ihofb  that  were  cuflomary  and  certain,  tt 
fer  commutticants,  rharriages^  chriftriinis,  churching  of- 
Women,  a'nd  burTals  are  confi|mcd  to  the  paiifb  pricfls, 
vicars,  and  curates  of  the  'pa'ii(kes  where  tne  paiti^s  live 
that  ought  to  pay  the  fame.     Deg.  p.  2,  c.  23. 

Particularly,  at  the  burial  of  ti  e  dead,  it  was  a  cuftum 
iqj  the  furviving  friends,  tot  fFer  liberally  at  the  altar,  tor 
the  piot>s  afe  of  the  prie^,  'snd  the  grtod  efiate  of  the  fou{ 
of  the  drceafed.     Ken.  Par.  Jnt.  Gtff* 

And 
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And  from  hence  the  cuftqrrv  ftiH  continueth  in  miny 
piKCSf  of  beftowing  ilftii  ko  ttii  |M>br  on  the  like  occi- 
ioin. 

Thcfe  ^lationi  #ere  tncientljr  due  to  the  perfoh  of  |he 
pivifll.  Chat  officiated  at  i4)e  mother  church  or  chapel  that 
hid  ^rochial  rites;  but  if  they  were  paid  to  other  chapeli 
that  had  not  any  parochial  lites^  the  chaplains  thereof  were 
accountable  for  the  fame  to  (he  parion  of  the  mother 
choich.     C^.  42^. 

Bf  the  ftatute  of  circumfpee^e  agatis,  13  Ed.  i.  i/M 
pKfm  JeaMUdi  •f  bis  pari/bloners  ^bUihfis  due  ^nd  accufiihud^ 
fAdiwmnd  fimii  hi  ma^e  /»  thi  jpiritual  court  \  in  Vfbitb 
ufi  Ae  Jpirituaijadgi  fiiall  have  ptnua  U  take  iHstuiedgi,  M^ 
^itllflmtding  the  kii^s  pr^hiknion. 

But  Sir  Simfin  Degge  conceiveth^  that  an  adion  alfo 
•ay  be  formed  upon  the  liatute  at  the  common  law* 
D^.  p.  2.  r.  23. 

However,  it  is  certain,  that  by  the  fmall  tithe  ad  of  the 
7  &  8  fV.  c,  6.  offerings^  oblations,  and  obveotiona  may 
be  recovered  before  the  juftices  of  the  peace* 


r^FlCIAL  pfikdpal  is  an  officer,  whoft  Office  is 
^  nrually  annexed  10  thst  of  Cbanceltcr\  and  is  there- 
fart  treated  of  under  that  tide. 

THete  is  alfo  an  official  to  the  archdeacon  \  unto  whom 
ktflandeth  in  the  lilce  relaiior),  as  the  chanceUor  doth 
It  the  bi(hop. 

Old  Style.     Sec  fialeiltiau 
Option.     See  Ii5i(6op0. 
Oratory.     See  Cj^QpcI. 


£)rDinaU 

/^RDINAL)  ordinale^  was  that  book  which  orderti 
^^  the  manner  of  performing  divine  fervice:  and  fecmeth 
%  Mb  die  fftme  which  was  called  the  ///  or  pertuis^  and 
faBecimes  foriijorUm*     l.ind.  25 1  • 

c  4  £)rtiinarp» 
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^RDINARY,  ir^wwr  (wUdi  ismwofd 


fcoeived  frooi  the  civQ  Imv),  is  he  who  hath  tfbc 
proper  aad  n^ulir  jiiri(iiidioo«  si  of  oonrfe  mad  of 
riglbt  i  ia  oppofition  to  pcrfeos  vho  are  4irf— ^loaiijr 
pohitcd.     Stvim^.  380. 

lo  (iooe  ads  of  paritaoicnC  wc  fiod  the  bifliop  to  he 
called  ordioary,  aod  lb  he  b  taken  at  the  coaunoo  hw,  as 
)iaviog  ddioary  jurifttidioo  ia  caoies  eodefiaftical ;  mtbat 
10  a  OMire  geoeral  acccputiooy  the  word  mrAtmy  SfjmSktk 
hgf  jodge  aachorifed  10  take  cogoisaooe  of  caoles  m  hia 
own  proper  right*  as  he  is  a  aiagiftrate,  aod  noc  hf  wwg 
of  deputatioo  or  dele(aiion.    GW.  13. 


/.   Of  ibe'^rier  of  pricfis  and  dtacens  in  the 
cburcb. 

JL  Of  the  form  ofarJsmiMg  prUJls  and  dtacmu, 
annexed  io  the  book  of  commen  p-ayer. 

III.  Of  ibe  time  and  place  for  ordination. 

JV.  Of  tbi  qnal^cation  and  examination  of  per- 
Jons  to  he  ordained. 

V.  Of  oatbs  and  fubfcripticns  previans  to  tbe 
or£nation. . 

VI.  F^rm  and  manner  of  ordaining  deacons. 

VII .  Farms  and  manner  cf  ordaining  prices. 

VIII.  Fees  far  ordination. 

IX.  Simo^iacal  promotion  to  orders. 

X.  General  office  of  dec  cons. 

XI.  Cenerd  office  ofpriefes. 

XII .  Exbibiting  letters  of  orders. 

XIII.  Arcbhijbop  WakcV  direciians  to  the  hijbops 
'    of  his  provh:ce,  in  reur-.^r,  to  orders. 

I.  Of 
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Jl  bf  ibe  order  ofpriefts  and  deacons  in  the  church. ' 

I.  »T^  H  E  word  frie/l  is  nearly  the  fimc  in  all  the  chrif-  OrJiUof  ihe 

-*•    cian  languages :  the  Saxon  is  firef/l,  the  German  J^^f '***  *^ 
fnjhr^  the  Belgk  fritfter^  (he  SwediOi  prgftj  the  Gallic, 
fr^tn^  the  Italian  frtu^  the  Spanifh  prefti ;  all  evidentl/ 
cooo^  taJcen  from  the  Greek  vfc^vhfoc.    Tipi.  Etjm. 

InJike  manner,  the  word  dtacm^  with  little  variation, 
ranaeih  through  all  the  fame  languages  j  deduced  from  the 
Greek  iUMyov-    id. 

t.  Jht.  35.    Orders  are  not  to  be  accounted  for  a  fa-^  Or<!en  ntta  Ci- 
erameot  of  the  gofpel ;  as  not  having  the  like  nature  of  "*"''^ 
fccraoienis  with  baptifm  and  the  Lord's  fupper ;  for  that 
iher  have  not  any  vifible  fign  or  ceremony  ordained  of 
God. 

3.  It  it  ifnitrnt  unit  all  men  SHgtmfy  reading  the  hfy  Anf^nity  eC 
Jlriftm'e  and  ancient  aatbsrsy  that  frm  the  apoftUf  time  there  ^;*i,**"„*"fc,****' 
iane  ken  tbefe  orders  ef  ndniften  in  Christ  church ;  bijheps^  chVick/  * 
frif/lt  and  deacons.     frUth  •ffices  were  evermore  bad  in  fuch 
noarmd  9fimauen^  that  n§  man  might  frefmnt  te  execute  any 
eftham^  eactpt  be  were  firft  called^  trted  and  examined^  and 
Imum  te  have/uch  qnaliiiis  as  are  requifiiefer  the  fame ;  and 
elfe  hffuUic  prayer  with  impefition  ef  hands ^  were  approved 
and  etamttid  tberennt§  hy  lawful  authority.    Preface  to  the 
farms  of  confecration  and  ordinacion, 

Bijheps^  prie/lsy  and  deacons]     Befides  (hefe,  the  church 
if  Rome  hath  five  others  j  y'lt./ukdeacsns^  acol)thi^  exor^ 

2^  reaelerSf  ojtd  ofliaries,  i*  The  fuhdeacon^  is  he  who 
ivcreth  the  veflels  co  the  deacon,  and  aflifteth  him  in 
the  adminiftration  of  the  facrament  of  che  Lord's  fupper. 
!•  The  acoiyihy  is  he  who  bears  the  lighted  candle  whilft 
dia  gofpel  is  in  reading,  or  whilft  the  pried  confecratccli 
Ac  hofL  3.  The  exonijl^  is  he  who  abjureth  evil  fpirics 
ia  the  name  of  Almighty  God  to  go  out  of  perfons  troubled 
fhcicwith.  4.  The  rea/ler^  is  he  who  readeth  in  the 
ckyrch  of  God,  being  alfo  ordained  to  this,  that  he  may 
yicacb  the  word  of  God  to  the  people.  5.  The  oftiary^ 
ii  he  who  keepeth  the  doors  of  the  church,  and  tolleth  the 
"idL  Thefe,  tho'  fome  of  them  ancient,  were  human  in- 
l^prtions,  and  fuch  as  come  not  under  the  limitation  which 
faaedialely  precedes,  [from  the  apoftUs  time] ;  for  which 
I,  and  becaufe  they  were  evidently  iiiAi[uted  for  con- 
icc  only,  and  were  nut  immediately  concerned  in  the  « 
bflkes  of  the  church,  they  were  laid  afide  by  our 
;  lefermcrs.    Gibf  99. 

That 


That  no  man  might  prcfume  U  execute  any  of  them]  An(f 
to  this  purpbft,  thie  rute  \M  do^ti  in  tht  iiin^n  Uli^  is 
that  if  any  perfon,  not  being  ordained,  (hall  baptize,  or 
exercife  any  divine  office,  he  fliall  for  hii  rafhneft  be  raft 
out  of  the  church,  and  never  be  orciaihed.     Gihf.  1 38. 

Except  be  were  Jirfi  called]  Accordingly  in  the  feveral 
offices,  the  perfon  to  be  admitted  is  iirft  examined  by  j^be 
al'chbifliop  or  biihop,  whether  he  thinks  or  \%  perfei^ded 
that  he  is  truly  called  thereunto,  according  to  the  will  of 
Cbrid,  and  the  due  order  of  this  realm. 

TrieJ^  examined^  and  known]  By  the  office  of  ordlnicion* 
Hrhen  the  archdeacon  or  his  deputy  prefenteth  unto  the  bi* 
(hop  the  perfont  to  be  ordained,  the  bi(bop  fays,  *'  Take/ 
*^  heed  that  the  peribns  whom  you  prcfcnt  unio  us,  be  apt 
^^  and  meet  for  their, learning  and  godly  copveifiition,  tft 
^  exercife  their  miniftry  duly  to  the  honour  of  God  and 
**  the  edifying  of  his  church**'  'To  which  he  anf^ereth, 
**  I  have  enquired  of  them,  and  alfo  examined  tbemy  and 
'<  thinit  them  fo  to  be.*' 

Impofition  of  bands]  This  was  alvtays  a  difti»Sion  be- 
tween the  three  fuperior,  and  the  fi^e  forementioned  in- 
ferior orders ;  that  the  firft  were  given  by  impofitioil  oC 
bands,  and  the  fecond  were  not*    tSibJi  99. 

//i  0/  the  f on*  tf  )of^iniftg  pHtp  OtS  HaMi^ 
annexed  to  tbi  hook  of  coinmoA  pfajer. 

Tmm  catwiifted       t.  In  the  liturgy  t»labliflred  in  the  fetohd  yifar  6t  kiAi 
taihtft  Ed.  a.    ESiffifA  the  fixth,  theti  wa  alfb  a  fbrni  bf  coViftcbtihi 

and  brdiining  of  biflidps,  priefis  and  dfcacons  ^  toot  ihum 

diflb'tifg  from  the  pi^fertt  form. 
All  other  Ibraii       1.  Afterwardii,    by  the  3  (^  4  Bd.  6.  c.  tb.  It  vii% 
•*^'*«^  enaaeM,  that  oU  Mis  berM/ire  uMfhrfetvici  6f  ibe  Aarcb, 

otber  ibdH  fuch  as /baV  Ifefet  fkrOi  hy  1%%  ting's  ftu^tfij^  fiaU 

be  clearly  abofifbei.     f.  ?• 
Form  amicied         3.  Ahd  by  the  5  t^  6  Ed.  6.  r.  r.  it  is  thus  6riad«ii^ 
to  the  Wok  of      y^>  ki^g^  ^ifi,  fif  „py^f  ^  i;^  i^rds  and  commoks  ik  pdfUa- 
mRoa  f  rayer.   ^^^^^   j^^/^  anikexed  the  hoi  tf  comrtnin  praytr  h  this  prejifit 

flaimte\  adding  alfo  a  forh  and  mahne^  of  shaking  and  cekfi* 

crating  of  arcbbi/hof's^  tjjh:ps^  p^iefh^  ahd  dkacons^  ^0  be  of  ah 

force  and  anlbo*  ity  a\   fhi  h^^ck  of  ccfhmon  prdjer.     5  &  6 

£d.  6.  c.  I.  f.  s.     t  £1.  c.  I. 


b^         4.  And  by  Art,  36.    The  bobk  bf  confiecrition  df  arch* 
shoffanidti*    biflxm  and  bifiiops  Ahd  ordering  bf  priefti  aiid 

-lite 


hldf  fc^  fonh  in  the  riAie  of  Edwird  ths  flxth,  and  cdh- 
fimwd  ftc  the  ftme  time  by  ittthority  of  pa'riiimertt,  iSdHit 
caoctio  aH  thingt  neceflary  to  fach  confccratron  ind  or- 
dering s  neither  hath  it  any  iHingt  that  of  ftfelf  ii  fuperfti- 
liOBB  nd  irngodly.  And  therefore  whofoever  are  cbhife* 
aalrd  orurdcred  according  ro  th(e  rices  of  that  book,  fititt 
Aefenand  year  of  the  foreoamed  king  Edward  untothb 
tifliey  or  hereafter  Ihall  be  confecratcd  or  ordered  accof- 
dni|  ao  liK  fUme  rites  ^  we  declare  all  fuch  to  be  rightly, 
Ofderfji  and  lawhilly  confi^rated  and  ordered. 

5.  And  by  ^'r.  8    WhDfbcver  (hall  aftrm  or  teach,  Bycaaoib 
te  the  form  and  manner  of  nnaking  and  confecrating  bi« 
fkoptf  priefts  and  deacons  concaineth  aiiy  thing  that  is  r<f- 
MJDMt  10  the  word  of  God  ;  nr  that  they  tirho  are  made 
hinbpAy.  priefb,  or  deacons  in  that  f(;rm,  are  not  lawflilly 
aaade^  oor  ought  to  be  accounted  either  by  ihrmrelves  or 
f     aikcn  to  be  trdy  either  bifhopsi  prieA.*,  or  deacons,  oiittl 
f    tflij  have  fome  other  catlihg  to  thofe  divint  cffices;  i#t 
''  Mb  be  excommunicated  ipfo  faAo,  not  to  be  reftored,  uiT* 
lille  ropent,  and  publitkly  revoke  fuch  hi^  wicked  e^rbrs. 
-6.  And  by  the  aA  of  uniformity  of  the  13  br  f^  c*.  !t.  fir  aaorflrI•a- 
;  &m.  It  ia  enaded  as  fbiioweth :  jfii  miniftirs  in  i%}iry  place  '^^°'* 
'j.  ^fiAlitkv^/hip/baUhi  hundto  u)i  the  mvrmngaHd  evining 
',    admlniji ration  §/  the  facr amentia  and  afl  ether  the 
Mnd  £omm§H  praytr^  in  fnch  order  and  form  as  ii  imn* 
in  the  hook  annexed  to  this  frefent  a£t^  and  intituled^ 
book  of  common  prayer  and  adminiftration  of  the  fa- 
^  and  other  rites  and  ceremonies  of  the  church  of 
S  together  with  the  .pfafter  or  pfdlms  of  David, 
ird  as  they  are  to  be  fung  or  fald  in  churches ;  and  the 
manner  of  making  ordaining  and  confecrating  of 
9  pricftaand  deacons,     f.  2. 

mtl  fubfcriptions  t§  be  made  to  the  thirty -nine  articles 

Uteftrued  to  extend  (touching  the  faid  thhty-fixth  ar^ 

recited)  to  the  book  containing  the  form  an  J  manner 

ing  ordaining  and  anff crating  of  bi/bsfn^  p^i'flh  ^"^ 

}S  in  this  a£i  mentioned^  as  the  fame  did  heretofore  extend 

ffm  ita  bsak  fit  forth  in  the  time  of  king  Edward  the  fixih. 

HI.  Of  the  time  and  place  fer  ordination. 

1.  By  Can,  31.  Forafmuch  as  the  ancient  fathers  of  the  '^'^^'^ 
■rch,  ]rd  by  example  of  the  apuiites,  appointed  prayeri 
wA  fafts  to  be  ufed  at  ihe  folenin  ordering  of  miniftersi. 
to  that  piirpofe  allotted  certain  times,  in  which  only 

facrcd 


(acred  orders  might  be  gif  en  or  conferred :  we,  _ 

their  holy  and  religioui  example,  do  conftituie  and  decree^ 
that  no  deacons  or  mimfltrs  be  made  and  ordained,  but  odIj 
upon  the  fundaya  immediately  following  jejunia  quatuor 
temporuffl,  commonly  cal!ed  ember-weeki*  appointied  in 
ancient  time  for  prayer  and  faftiog  (purpofely  for  this  canfe 
at  the  iuft  iufiituiion],  and  fo  continued  at  this  day  in  ihe 
church  of  EngLod. 

And  by  the  preface  to  the  forms  of  confiecration  and  or- 
dination, it  is  prefcribedy  that  the  bilbop  may  at  the  times 
appointed  in  the  canon,  or  elfe  upon  urgeoc  occafion  oo 
(ome  other  funday  or  holiday  in  the  face  of  she  churcbt  ad- 
mit deacons  and  priefts. 

But  this  might  not  be  done,  at  other  times  than  is  di- 
reAed  by  the  canon,  at  the  fole  ditcredoa  of  the  bifliop ; 
but  he  was  to  have  the  arcbbi(hop*s  difpenfation  or  lioeooe« 
as  the  pradkre  was :  and  this  was  underfiood  to  be  a  fpedal 
prerok^ative  of  the  fee  ol  Rome  in  the  times  of  popery.  But 
as  the  lubrick  made  in  the  time  cf  king  1:  dward  the  finh, 
and  continued  in  the  laft  revifdl  of  the  common  prayer* 
feems  to  leave  it  to  the  judgment  of  the  biihop,  wiibout 
any  direOion  to  have  recourfe  to  the  archbilbop;  it  pii^ 
be  a  queflion,  whether  luch  difpenfttion  be  now  neceffiiry. 
Gikf»  139- 
>«•  a.  And  thii  to  be  done  in  the  cathedral,  or  pariih  church 

where  the  bi(hop  re(lJc:ih.     Can,  31. 

So  that  the  biibop's  jurifdiAion  as  to  conferring  of  or« 
ders  is  not  confined  to  one  certjin  place,  but  he  may  ordaia 
at  the  pariQi  chuich  where  he  (hall  refide;  and  the  Irifli 
bifhi'ps  do  ibmetiines  ordain  in  England :  but,  regularly, 
leave  ought  10  be  obtained  of  the  bifhop,  within  whofe  dio- 
cefe  the  •rdlnation  is  perrbrmed.     J^hnfm  34. 

And  ihis  is  a^rceabie  tu  the  rule  oi  the  ancient  canoa 
Ijw  \  which  dtrcdUth,  that  a  biihop  fhall  no:  ordain  within 
the  d'i>cerr  nf  another,  withoui  the  licence  of  fuch  other 
biihop).     Gii^j.  1 39.  {g  ) 

IV.  Of  ihe  qualificaiion  and  examinatkn  ofperfons 

to  be  ordained, 

,  I.  By  Can,  34.  No  bifhop  (hul!  admit  any  perfon  tnro 

facrcd  orde.'s,  except  he,  deiiring  to  be  a  teuign,  is  three 


\i   ^     J*  4-  37' 


and 


ad  tireDty  yeara  old )  and  to  be  a  fris/lf  four  and  twenty  ' 
jMra  coapleat. 

AAd  by  the  preface  to  the  form  of  ordination  :  None 
iball  be  admitted  a  deacon,    except  he  be  t wenty- three  # 
jcva  of  agfi  mmlefi  bt  htm  «  ft^cuity ;  and   rvery  man 
vhkh  it  to  be  admined  a  prieft,  (hall  be  full  four  and 
ivtacy  years  old. 

Vd^i  bf  bmn  mfatmby]  So  that  a  faculty  or  dtfpf  nfation 
■  aOoired,  for  perfonaof  rxtraordinaty  abilities,  to  be  ad« 
Mlod  deacons  fooner.     Gibf.  145. 

Which  faculty,  (as  it  feemeih)  muft  be  obtained  from 
As  archbifbop  of  Canterbury. 
kwA  by  the  (latute  of  the  13  El.  c,  12.     NMt  JhaU  hi 

minifter,  biing  undrr  tbt  agi  if/eur  and  twenty  j^irs. 

And  in  this  cafe  there  is  ho  difpenfation      Gib/.  146. 

Moift  here  it  may  be  proper  to  obferve  once  tor  all,  the 

fignification  of  the  vrord  mimjfer^  both  in  our  fta* 

I,  and  rubrick  m  the  book  of  comnioYi  prayer. 

it  is  made  to  exprefs  the  perion  officiating  in 

i,  whether  prieft  or  deacon  i  at  other  times  it  de* 

llie  prieft  alone,  as  contni*drftingui(hed  from  th^ 

I,  as  particularly  here  in  this  flitute,  and  in  Can.  31. 

NOg.     And  in  fuch  cafes,  the  determination  thereof 

-only  be  afcertained  from  the  connexion  and  ciicum« 


a* 


#•  I  yiar.  2.  R§birtt  and  Pain.  A  perfon  being  prefented 

irdse  parifli-church  of  Chrift-church  in  Briftol,  was  li* 

againft,  becaufe  he  was  not  twenty- three  yeais  of 

^/when  made  deacon,    nor  twenty-four  wheri  made 

A  prohibition  was  prayed,  upon  this  fuggeftion, 

4f  the  matter  was  true,  a  temppral  lof^,  to  wit,  dcpri- 

would  follow  ;  and  that  therefore  it  was  triable  iii. 

poral  court :     But  it  was  denied,  becaufe  fo  it  is 

isi  the  cafe  of  drunkennefs  and  other  vices,  which  a.c 

ponilhed  in  the  ecclefiaftical  courts^  tho'  tcirpora! 

Sf  enfue.     3  Mod,  67. 
tba    Seeing  it  is  dangerous  to  ordain  any  without 
in  and  true  title ;  we  do  eftabiifli  that  before  the 
ing  of  orders  by  the  bifhop,  a  diligent  fearch  and  en* 
be  made  thereof.     Aih.  16. 

33.     It  hatb  been  hng  Jinci  provided^  by  many  dicrie$ 

4^ak  ameiint  fathirs  that  n$ng  fl}cutd  bt  admittid  iither  dim* 

«a  ar  frii/i^  who  bad  mt  firji  fomi  certain  place  wbere  bf 

aHb  a^  bis  funSiam  :    Accerding  te  wkicb  exam  fits  we  d$ 

vdUvf  that  benctfirtb  no  per  Jen  JhaU  be  admiUed  iniijacred 

^rdere^ 


tfwh^m  hi  dfjtrtth  imp&filion  of  hands^  a  prtfe^^Utn  QfbinL" 
J'ilf  tajond  icclifiaJlLal  pf^^rm^tU  llm  p^d  in  the  diocAfii 
^  (^)  -fl^f^  bKtfi^  tQ  ibi  faid  hifly^p  tt  trui  and  undtuhtid  atti' 
fyq^^  ibat  athtjc  he  u  pt§vid^  of  J^nu  cb^rcb  within  ibi  /aid 
dilfcifi  tpbif^  hi  nufy,  attend  tht  cu^e  ^'  foully  9t  ('^)  of  fonu, 
minijitfi  place  vacant  either  in  the  cathedral  cburdi  of  thai 
dj^oce/Of  or  in  fame  other  collegiate  chttrch  thereitt  aljo  fiiud$i^ 
where  h^  may  excaUe  hii  minifffy  ;  or  (4)  tfiftt  he  is  a  feiUw^ 
$r  in  right  as  a  fellow ^  #r  (s)  ^9  be  a  c§ndu£f.  or  cbAplmn  i« 
fovH  college  in  Cambridge  or  Oxford \  or  (6)  excgpt  bubo  a 
majter  of  arts  of  five  yars  ftan^ing^  that  liveth  of  bis  own 
charge  in  either  of  the  univerfit'ot  \-  or,  (7)  except  by  the  bifin>p 
himjj^lf  that  d^}b  ord^imhi^  minijlor^  he  he  fliortly  after  u  ba 
admitted  eiify^r  to  jomt  btngfi<e  or  curaufhtp  then,  voiek      AkJ 
if  any  biffiopfball  admif  4fny  p^jofijnto  tM  miMffltrytbai  bath 
uMi  oftheji  tides,  as  is.  afore/lfid ;  t^n  beJb^U-beep  OMdwrnii^ 
ia^in  bim  wuh  aU  t  ^ngs  $ec^ry^  tifl.t^  do  fK^fer  Inm  to  ftmu- 
Wilefitjlical  liyifig :.  And  if  ib^  foid  bifbop  fbatl,  refufofo  U  ifc» 
kifiall  be  fufpendid  b^  tb^  of^^ifb^p^  being  ajfijltdtufth  an.* 
fficr  bi/bpp9,fxew  gj^nag  ^o^denby  the  fppc0  of  aymr. 

No  per/on^  cf^.]     By  ch^s  bunch  of  tbc  canon,  which 
IS  negi^tive  aqd  excluftvci  qoe  iQf\  Ki  tiile  that  wai  bcrcu^ 
fore  very  cofpnaioo^  ii  in  grra(  fQei^rure  tHkeo  away,  w. 
ibe  ticie  of  iiis  potrimonyy  which  we  mtret  wiih  vccy  fre- 
quently aoiQc^g  ibe  sK^ift  of  qrdin<ition  in  que  ecct^fiafiical 
Tfcordi^}  anci  not  only  fp^but  tbe  tide  of  a  fenfion  or  aU 
(pwancc.  in  inoncy  w^^icb  i^  fri  quently  r^iectfied  ;  and  fcMiit^ 
tiines  fhe  titlp  of  a  particular  pjerlon  (of  .know.n  abilities 
and  cbere  pajnedj|  without  any  iMch  fpccificatipn  of  an  an-? 
nual  fum.     And  at  fuch  titles,  after  the  eilate,  ftim,  or  the 
jikei   is  oft^n  added  in  the  a^s  of  ordination  (efpecially 
when  it  waa  finall)  that  the  par4y  therewith  acknowledged 
bimfelf  conteiit;  which  declaration  (b  niitde  and  entred, 
was  underftood  to  be  ^  difcharge  of  the  bifliop  or^^Mniog, 
from  any  obligation  to  provide  for  him.     Gii/.  140. 
.    In  the  c^hc/^ral  chtuch]     1  his  is  ofily  an  affitmance  of 
what  w^s  the  law  of  the  chinch  bei^re  ;  the  title  of  vicar. 
choraf  being  frequently  ^iitr^d  as  a  canonical  titie^  \u  the 
a£)s  of  ordination.     Gihf,  140. 

Or  that  he  is  a  fallow]     This  alio,  as  to  felbwa  of^ 
colleges*^  appears  tp  have  been  all  along  the  law  of  the 
church  of   kr^gland^    by   the    fiequent   entries    of    that 
title,  af  received  aM  adc^itted  in  tkc  a£ls  of  ordination. 
Gi^.  1^0. 

ChapUum 


jfonisatdut 


3< 


cd  oo  this  canon,  from  the  filence  of  the  ancitiu  books  re* 
JeiiD|[  chercunto.     Qikf.  140. 

*  AC;/Sfr  •/  mtt  •ffia»t  ymrs  fimuLini  ]     Thii  alfo  (eeini  to 

k  a  ac«F  tiilo  cftabiiihcd  by  the  c^aon.     Gi^  140. 

.   JAtttf  kup^arti  mmmmif^  bim\    This  uu  injoin^  by  a 

finooof  the  third  council  of  I^iKrao;  which  canon  waa 

taken  into  the  body  of  lawa  made  in  a  council  hcM  at 

Lnaitfoir,   in  the  year  i-aoo.    And  in  the  time  of  archbi- 

Aop  Winchdfey,  there  it  in  the  regifttr  an  oider  bom  the 

aichhUhop  to  one  of  his  comprovincia)  bifliopa*  to  protaidf 

mftJoi  a  bcnefi^re,   whom  he  had  otdained  wiihout  titk  4 

md  a  citation  of  the  cxecutois  q^  a  bifliop  deceaied,  to 

oU^eihcai  to  provide  for  one,  whom  the  bifliop  had  fii 

wdaioedj  and  these  is  an  order  to  a  biihop,  ta  oblige  a 

dcrgyiBoa^  who  had  itiven  a  tick  of  a  certain  annual  fuot 

la  fay  it  tiH  she  clerk  fiiould  be  provided  for  \  and  a  cita* 

(iaisiA  McriMi  collegit,  to  (hew  caufe,  why  they  ftould 

not  he  obliged  to  main:ain  one^  to  whoas  they  had  given  a 

litk  at  hia  ordinatioo.   .  In  like  manner^  theobfervation  of 

thwoauMi  made  in  thie  year  1603  (or  father  of  the  commoo 

pfche  church  of  which  this  caimn  is  only  an  affirm- 

1)  was   fpectally  inforced    upon  the  bifhops  by  king 

ilea  the  firft  and  archbifl^op  Laud,  vpon  this  paia  or 

'  fMallf  of  maiautaing  the  perfon,  if  thcyihouM  ordaia 

Mf  wathotit  fifch  title.    And  in  ancient  tUnea,  the  namei 

'    af .  the  perfons  who  granted  the  titlea  mttz  tntfcid  in  iltt 

aA|^  ordination^  as  ftandiiig  engaged;  as  a  teftimony 

•MmI  the  perfon  intitling,  in  cafe  tbc  clcik  (ordained  upon 

'   lijih'iitlc)  flKMild  at  any  time  want  convenient  malAlenaace. 

.9kL  141. 

\%umBA  wliercas  the  bws  of  the  church  in  this  particular 

ided,  by  a  promife  on  the  pait  of  the  peiibo  or^ 

to  infift  upon  fuch  matnienance ;  we  iind  thxt 

ifidercd  in  the  ancient  Glois,  and  there  it  fiBami  to 

Wdaasamined,  that  the  fame  being  a  publick  right  cannot 

*  tfca  saleafed.     And  before  that,  it  had  been  made  part  of  the 

•.)aif  of  the  canon  law,  that  perfons  having  made  fuch  pro* 

-  iMfi^  osJeb  compaffionately  difpenfed  withal,  ought  not  to 

(eadaiitted  to  a  higher  order,  nor  to  minifter  in  the  ordaf 

,  ^iJlpad^  taken,    id. 

;  I.':  In  cafe  of  Uutrs  dimlffiry^  the  rule  of  the  canon  law  i|» 
\  .ilM^lia-biAop  whofe  bufinefs  it  was  to  fee  that  there  waa 
1:  Mod  litlej  fliall  be  liable  to  the  penalty  for  a  eesfoo  oit 
;    ^;T:  dained 
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daioed  vithoot  fiifident  tide,  altto*  tmoAiu 
dmmtd  foch  perbn.     id. 

3.  Bj  a  cooflitution  of  Oib§f  It  b  thas  eB}oiiied: 
log  h  n  dangerotts  toonUin  pcrlbns  uovorthy,  void  of  «•> 
derftanding,  illcgtcianiev  incgiilarv  and  illkcratc;  «•  db 
decree^  fbac  before  the  conferring  of  orden  bf  tbe  biflhofv 
ttfiCk  fearch  and  ioqiiifjr  be   oiade  of  all  tbcfe 

And  br^  a  conftitutioo  of  archbifliop  RtymwUi ;  00 
aiac,  boinidde,  pcHbnexconiaQnicate,  orurer,  ficiilfg^anl 
perfen,  inccndiarr,  or  falfifier,  nor  any  other  bannccaaM^ 
^  imftdimimty  fhall  be  admitted  into  boi y  orders.  LUL  j^ 

Cmumic^  hmfi^wwmt^  Af  fuppofe*  of  hq^mj ;  or  asf 
other  which  proceeds  rather  from  defied  th«n  crioie.    ad. 

And  by  feveral  cooftitutions  of  EJmanul  arrbbiflMip,  tha 
foUowing  impediraencs  and  ollcncei  are  declaiod  10  bt 
caafes  of  fofpenfioo  from  orders  received,  and  ooofaqoaotlf 
bfv  forth  are  objeAions  likevifir^if  knovn  bcfeirhsaJ^ 
againft  being  ordained  at  all ;  vis. 

They  who  are  bora  of  not  lawful  aatrimonyy  mni.  haio 
heca  oedaiocd  witboat  difpeoiationi  fliail  be  fnfjpeadel 
from  che  execution  of  their  office,  til  they  obtain  a  diipraf 
atioo: 

They  who  have  taken  holy  orders,  in  the  conlifca  of 
any  nortal  fio,  or  for  temporal  gain  only  ;  ihall  not  eso* 
mie  their  office,  till  tbey  (hall  have  been  expiased  fmn  iha 
Kke  fin  by  tbe  (acrament  of  penance. 

Again  ;  all  who  appear  to  have  cootraAed  irrtgmUriif  m 
che  taking  of  orders,  or  before  or  after,  uolefr  difpenfad 
wirinl  by  tbofe  who  have  power  to  difpenfh  with  the  times 
ihall  be  iufpeowed  from  the  execution  of  their  offioe^  ontl 
tbey  ihall  have  lawful  difpenfatioos :  By  imgmUrt  as  to 
the  premifles,  we  under ftand  homicides,  advocates  in  caaiieo 
of  blood,  fimonifls,  makers  of  fimoniacal  contrafis;  and 
who,  being  infeOcd  with  the  contagion,  have  kiXMaiagly 
taken  orders  from  bereticks,  fchiimiticks,  or  peribos  ex« 
communicated  by  name. 

Alfe  bigamiSs,  buibands  of  lewd  women,  vblaton  of 
virgins  confecrated  to  God,  perfoos  excomrnuiacaie,  and 
perfons  having  taken  orders  furreptitioufly,  far  cetera, 
burners  of  churches,  and  if  there  be  any  other  of  the  like 
Und. 

'    And  he  who  did  examine  tbe  partia,  was  10  inqiiiieinlft 
all  thefe  partkiilars.    Uwi  26. 

Bat 
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But  tfiis  is  not  now  required  ;  but  all  the  Tame  Co  far 
H  tbej  concern  a  man's  capacity,  learning,  piety,  and 
virtiKy  arc  included  in  the  following  dircdlions  in  the  pre« 
fitoe  td  the  form  of  ordainiiig  deacohsi  which  is  in  Tome 
degree^  an  enlargement  of  the  foregoing  re(lrl£lions :  viz. 

Tbe  bifliop  knowing,  either  by  bimfelf,  or  by  fufficient 
CdKiiidAy,  any  perfon  to  be  a  man  of  virruous  converfationt 
md  Without  crime  ;  and  after  examination  and  trial,  find- 
log  him  learned  in  the  latin  tongue,  and  fufficiently  in* 
iruAed  in  holy  fcripture,  may  admit  him  a  deacon. 
^Aodi  by  Can.  34.  the  dire^ion  is  this :  No  bifliop  fhall 
idttnc  any  perfon  into  facred  orders,  except  he  hath  taken 
fitte'dt^ree  of  fchobi  in  either  of  the  two  univcrfiries ;  or 
A  the  l^aft,  except  he  be  able  to  yield  an  accbunt  of  his 
Edlti  in  latin  according  to  the  thirty- nine  articles. 

Aod  with  refpeiS  unto  prie/Ts  orders  in  particular,  It  if 
tfiiis  diitfied  by  the  ftatute  of  the  13  El.  c«  12.  Nomjhall 
Ar  wmik  minifter,  unhfs  it  appear  to  the  bijhop  that  Be  is  of 
intfi  S/e^  and  proffffeth  tie  do^rine  exprejfed  in  the  tl.irty^ 
imu  articles  ;  ntr  untefe  he  be  able  to  anjwer^  and  renier  to  the 
WtBnarj  an  aasufH  of  bis  faith  in  latin^  according  to  the  faid 
irxidlrf,  #r  have fpecial  gift  or  abilt^  to  be  a  preacher. 

So  that  if  thefe  requifitfcs  be  obferved,  thofe  others  aire 
Wt  now  required,  further  than  they  fall  in  with  thefe. 

Aod  the  ordinary  way  by  which  ill  this  mufl:  appear  to 
ttif  bifliop,  muft  be  by  a  written  teftimOnial  i  concerning 
ittkh  it  is  dire£)ed  by  Can.  34  aforefaid,  with  refpciSt 
.IWA  onto  deacon's  and  prieH's  orders,  that  no  bifiiop  (ball 
fliifit  any  perfon  into  facred  orders,  except  he  fhall  then 
\lMtti  letters  tejiimonial  cf  his  good  life  and  converfation^  un^- 
Jti^tte  feal  of  fme  college  0/ Cambridge  or  Oxford,  when 

»*§  ^'remained J  or  of  th'tie  eir  four  gravt  nuniflcn^  toge^ 
Ugtb  the  fubfcripiion  and  tifittnony  of  other  creJihle  perjons^ 
Mb'ttfl^/  known  his  life  and  bthaviour  for  the  Jpuce  of  three 
IfMlUxt  bcfori. 

Atnil  with  rcfpeA  unto  priefTt  orders  in  particular,  it  is 
MAfcd  by  the  iferefaid  flatutc  of  the  13  KI.  c.  12.  that 
//  bf  made  minifter,  unlefs  he  firji  bring  to  th'  bijhop 
HUtfe^  from  men  knnvn  to  tbe  bifi'op  to  be  tf  jound 
\  a  teflimnial  boih  of  his  honefl  iije^  and  of  his  p^^feff^ 
iffltrine  expteffed  in  the  thirty»nine  articles, 
)  of  the  canons  abroad  do  further  require,    that 
ation  be  thrice  made  in  the  parifli  church  where 
fUnbn  who  offereth  himfelf  to  be  on^aincd  inhabircth, 
I  Order  so  know  the  impediments  if  any  be  ;    vihich  the 
limner  of  fucb  parilh  is  to  certify  to  tbe  bifliop  or  his 
Vol.  III.  D  official; 


34  ^^Dtnatum. 

eScial :  Particularly,  Che  council  of  Trent  requires  diis, 
and  ihac  it  be  done  by  tbe  command  of  the  biibop,  upon 
(ignlficition  made  to  him,  a  month  before,  of  the  name  of 
the  perfcn  who  defircs  to  be  CMrdvoed :  Not  unlike  to 
which  is  this  daufe  in  the  articles  of  qucca  EUxabeth 
publ  QiTd  in  the  yfar  1564,  viz.  ^^  againft  the  day  of 
*^  giving  orders  appointed,  the  biihop  (hall  give  opea 
**  monitions  to  all  men,  to  except  agaiatt  fuch  as  thcjf 
*'  know  not  to  be  vboithy,  either  for  hfeor  converCitioa*'' 
Gihf.  147, 

Agreeable  unto  which  are  archhilhop  tFakis  direfiiofis 
to  the  bifliops  of  his  province  in  the  year  1716,  fubjoined 
at  the  end  of  this  title,  which  altho'  they  have  not  the 
authority  of  a  Imv  properly  To  called,  yet  fince  it  is  (aid 
to  be  discretionary  in  the  biihop  whom  he  will  admit  to 
the  order  of  prieft  or  deacon,  and  that  he  is  not  obliged 
to  give  any  rcafon  for  hb  refufal  (1  St'di.  334.  i  ^Sndi 
46.  lVi9d<i  b.i.  c.  3.}  this  implicth,  that  he  may  infift 
upon  what  previous  terms  of  qualification  he  (hall  think 
proper,  conGftcot  wirh  law  and  right.  And  by  the  fta* 
tute,  rubrick,  and  canon  afbregping,  he  is  not  required^ 
but  permitted  only,  to  admit  perfons  fo  and  fo  qualified  \ 
and  prohibited  to  admit  any  without,  but  not  injoin^  to 
admit  any  perfons  altho*  they  have  fuch  and  fuch  qualifi* 
cations. 
Eiunijutioa.         4*  By  Can,  35.    The  bi(bop,  before  he  admit  any  per» 

fon  to  holy  orders,  (hall  diligently  examine  him,  in  the 
prefence  of  thofe  mioifters  that  (hall  a£ft  him  at  the  im- 
pofition  of  hands ;  and  if  the  bi(bop  have  any  lawful  im* 
pediment,  he  fliall  caufe  the  faid  minifters  carefully  Co 
examine  every  fuch  pcrfon  fo  to  be  ordered.  And  if  anf 
biihop  or  fufFragan  ihdll  adnnit  any  to  (acted  ordets  who  it 
not  fo  examined,  and  qualified  as  bffore  we  have  ordained 
[t//z.  in  Can.  34.]  ;  the  archbiihop  of  his  province  having 
notice  thereof,  and  being  ailified  therein  by  one  bi(bopp 
(hall  fufpcnd  the  faid  biihop  or  fufFragpn  fo  oflSeodinf, 
from  making  either  deacons  or  priefis  for  the  fpacc  of- 
two  yeirs. . 

Of  common  right,  this  examination  pertaineth  to  the 
archdeacon;  faith  L:ndwood  \  and  fo  faith  the  canon  law^ 
in  which  this  is  laid  down,  as  one  branch  of  the  archidi^. 
conal  office.  Which  thing  is  alfo  fuppofed  in  our  omm 
form  of  ordination,  both  of  priefts  and  deacons,  where  thit 
archdeacon's  office  is  to  prefent  the  perfons  that  are  apf 
and  meet.     Gihf,  14^. 

And' 
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And  for  the  regular  method  of  cxamin^lion,  we  are 
referred  by  Lindwood^  to  ihe  canon  upon  that  head,  in- 
ferted  in  the  body  of  the  canon  law  \  viz.  When  the  bi- 
iliop  intendt  co  hold  an  ordination,  all  who  are  defirous 
10  be  admitted  into  the  miniftry,  are  to  appear  on  the 
fourth  day  before  the  ordination ;  and  then  the  bifhop 
flull  appoint  feme  of  the  priefta  attending  him,  and  others 
fluiled  in  the  divine  law,  and  exercifed  in  the  ecdefiaftical 
iaodions,  who  (hall  diligently  examine  the  life,  age,  and 
tide  of  the  perfons  to  be  ordained  ;  at  what  place  they 
had  their  education  ;  whether  they  be  well  learned  ;  whe- 
ther tbey  be  inftructed  in  the  law  of  God.  And  they  ihall 
be  diligently  examined  for  three  days  fucceflively  ;  and  fo 
OB  the  faturday,  they  who  are  approved,  (hall  be  prefented 
totke  biihop.     Giif.  147.  {h) 

5.  By  a  conftituiion  of  archbifhop  Rtynolds:  Perfons  of 
fdigion  fli^ll  not  be  ordained  by  any  but  thr ir  own  bi(bop»  ^< 
vitbooc  leccers  dimiflbry  of  the  faid  bifhop ;    or»  in  hit 
abiSMice,  of  his  vicar  general.    Lind.  32. 

And  by  Can.  34.  No  perfon  (hall  henceforth  admit  any 
pcrfbn  iaio  (acred  orders,  which  is  not  of  his  own  diocefe, 
he  be  either  tf  mt  %f  iht  univerfuies  of  this  realm, 
except  he  (hall  bring  letters  dizniiTory  from  the  bi(bop 
flf  whofe  diocefe  he  is. 

Of  9Hi  $f  ibi  univerfuies'l  That  is,  a  member  of  fome 
coil^v  to  as  that  he  may  be  ordained  ad  titulum  cMtgii 
fL    Grey.  45. 

h  the  ancient  afis  of  ordination,  the  fellows  of  New« 
r,  St.  Mary  Winton,  and  King's  college  in  Cam- 
p  are  mentioned,  as  pofTcfled  of  a  fpecial  privilege 
the  pope,  to  be  ordained  by  what  bifhops  they 
\  and  they  are  faid  to  h^  fuffiiiinur  dimijji^  in  virtue 
ef  that  privilege,  and  without  letters  dimilTory.  But  it  doth 
tit  appear  by  our  books,  that  this  was  then  that  general 
j^l^oif  all  colleges  in  the  two  univerfities,  to  which  they 
aitaatitled  by  virtue  of  this  canon.     Gibf,  142. 

Aari  bv  a  conftitution  of  Richard  IVithtrJhtad^  archbi* 
Aop  of  Cfanterbury  ;  A  bifhop  ordaining  one  of  another 
'^  ithout  (pecial  licence  of  the  bifl)op  of  that  dio- 

ihall  be  fufpended  from  the  conferring  of  that  order 
he  (hall  ordain  any  fuch  perfon,  until  he  (hall 
a  proper  fatisfadion.     Lind.  32t 


(^)  Sec  Dift.  24.  r.  $• 

D  2  And 
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And  bj  Cmt.  35.  If  any  bifliop  or  fuffngan  (hall  adoiie 
any  to  bcred  orderst  who  it  not  fo  qualified  —as  before 
we  have  ordained  ;  the  archbifliop  of  hit  province,  having 
notice  thereof,  and  being  affiHcd  therein  bj  one  bifliop^ 
fliall  fufpend  the  faid  bifliop  or  fuffragan  fo  ofirnding, 
from  making  either  deacons  or  prieftt,  for  the  fpaceof 
two  years  :  (and  by  the  ancient  canon  law^  from  granting 
Inters  dimiflbry  to  the  perfoot  of  his  diocefe  who  are  to 
be  ordained.    G/^/I  143.) 

And  they  who  fliall  be  promoted  to  holy  orders,  bf 
other  than  their  own  bifliop,  without  licence  of  their  own 
bifliop,  fliall  be  fafpended  from  the  exercife  of  fuch  order, 
until  they  fliall  obtain  a  difpenfation.    Eilm.  Lindw.  26. 

But  a  difpenfation  in  fuch  cafe  by  their  own  bifliop  fliall 
be  fufficient,  who  may  ratify  fuch  ordination.-  Liniw.  lb. 

And  in  our  ecclefiaflical  records,  we  find  feveral  perfoli9 
difpenfed  with,  in  form,  for  obtaining  orders  without 
fuch  letters,  as  a  great  irregularity  ;  which  was  looked 
upon  as  needful  for  the  ratification  of  the  order  received. 
GUf.  142. 

The  srMf/hop^  as  metropolitan,  may  not  grant  lettert 
dimiflbry  }  but  this  is  to  be  underftood  with  an  exceptioit 
to  the  time  of  his  metropolitical  vifitation  of  any  diocefes^ 
during  which  he  may  both  grant  letters  dimiflbry,  and  or-* 
dain  the  clergy  of  the  diocefe  vifited.     Giif  143. 

So  neither  the  arcbdeac^n^  nor  official,  may  grant  letters 
dimiflbry.  Concerning  the  arcbdiacon^  the  canon  law  it 
cxprels :  And  as  to  the  offici^^  they  are  excluded  by  the 
fame  conftitution  that  excludes  the  religious;  and  tlio 
ancient  glofs,  fpeaking  of  officials,  fays,  Altho*  it  canaoc 
be  denied  that  they  have  ordinary  jurifdidion,  yet  recourfe 
is  not  to  be  had  to  them  in  every  thing— for  they  cannot 
grant  letters  commendatory  for  orders.    Gibfm  143. 

During  the  vatanty  of  any  fee^   the  right  of  granting 
letters  dimiflbry  within  that  fee,  refla  in  the  guardian  ^ 
the  fpiritualities ;  and,  in  confequehce,  the  right  of  or*** 
iiauuDg  alfo,  wbefe  fuch  gdardiao  is  of  the  epifcopal  or« 
der.     Gihf.  143. 

A  biflfiop  being  in  parts  nm^i^  he  who  is  fpfcfaiU|i-* 
conflituted  vtear  general  for  that  time,  hiRb  power  to- 
grant  letters  dimiflbry ;  and  the  reaibn-  is,  bdcaiife  during 
that  time  the  whole  epifcopal  juriflfAion*ia.  vefted-iAMmf  ^ 
asjt  is  alfo  in  per(bns  who  eajoyjuriididions  entirely  ex«^ 
empt  from  the  biibop^  and  who  therefore  mayliEewifiT' 
grant  them.    GOf^  143* 

3  The 
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TJie  perfons  i$  wb$m  letters  dimifiory  may  be  granted 
by  aoy  bilhop,  are  either  ftich  who  were  born  in  the  dio* 
cdc,  or  are  promoted  in  it|  or  are  rcfidcnt  in  ic«  This 
appears  from  Lindiw§9d^  in  his  commentary  upon  the  fore- 
going conftitution  of  arohbifllop  RiyncUs ;  whpfe  obferva- 
lion  is  uken  from  (he  body  of  the  canon  law*  But  altho* 
Ibis  is  laid  down  disjunAively,  fo  as  letters  dimiflbry 
granted  in  any  of  the  three  cafes  m  ill  be  good  i  yet  it  ap- 
pears in  prafiice,  that  heretofore  they  were  judged  to  come 
more  properly  from  the  bifliop  in  wbofe  diooefe  he  was 
aromotcd,  or  in  which  bis  title  lay.  And  thereafon  was, 
becaufe  tbe  bifliop  in  whofe  diocefc  the  pcrfon  was  bornt 
or  bad  long  dwelt*  is  prefumcd  co  have  the  beft opportunity 
rf  knowing  the  convei faiion  of  the  perfon  to  be  ordained. 

ei*/^  143. 

The  fimt/s  of  tbe  perfon  to  be  ordained  (as  to  life, 
karaiog,  title,  and  the  like)  ought  to  appear,  before  the 
g^aodng  of  letters  dimiflbry.  This  is  fuppofed  (as  to  con« 
vcrAsioo  at  lead)  in  what  hath  been  faid  before  ;  and  as 
10  tbe  tide»  it  was  not  only  inquired  into  by  the  bifliop 
p'iliiH^  tbe  letters,  but  frequently  remained  with  him ; 
5r  whkb  fpecial  notice  was  taken  in  the  bo:iy  of  fuch  let- 
And  the  bifliop  who  grants  the  letters  dimiflbry  is 
mAc  fhis  inquiry,  and  not  the  bifliop  to  whom  fuch 
are  tnmfmitted  ;  for  he  is  to  prefume  that  the  per- 
Ibis  icccxnmeoded  to  him  are  fie  and  fufiicient.  Gihf.  144. 
Letters  dimiflbry  may  be  granted  at  once  to  all  §riUrs^ 
JiwtSttd  to  any  catholick  bifliop  at  large.  And  this 
been  the  pradice  in  the  church  of  England,  both 
and  fince  the  reformation  ;    as  appears  by  innu* 

'€  infiances,  in  the  ads  of  ordination,  of  liura  dimijjo'^ 

nmmd%mnis\  and  by  the  forms  of  the  letters  dimidory 
(iAaher  ai  cmms  or  not)  which  are  direded  in  that  ge- 
~  fijle.  But  other  churches,  to  prevent  the  inconve- 
of  this  practice  (efpecially  where  fuch  letters  are 
mtmmd  without  previous  examination),  have  exprefsly 
MM  ibeni  both.     Gi^/;  144. 

f^    Of  oaibs  and  fuhfcriptions  previous  to  tbe  ordi- 
* ""  nation. 

t.    Bj  the  I  El.  C.   I.  apd    i  W.  c.  8.     Every  perfon 
_  wtdgrs^  hifmn  he  Jhail  reeeivi  or  taie  §nj  Juch  orders^ 
mliisie  the  oaths  of  allegiance  and  fuprematy^  before  the  or" 
Iwy  or  eommijlarjm 

D  2  4.  And 


2*    And  by  the  13  El.  c.  12.    None  /hall  h€  admitud  to 

the  order  of  deacon y  or  minijiry  ;  unUfs  he  Jhall  firfl  fuhferibe  to 

aU  the  articles  (f  religion  agreed  upon  in  convocation  in  the 

year  1 562,  whiih  only  concern  the  confejjiom  of  the  true  chrifiian 

faith  and  the  do^rine  of  the  facraments,     f.  5. 

3.  And  by  Can.  36,  No  pcrfon  fhall  be  received  into 
the  mininry,  except  he  (halMirft  fubfcribe  to  thefe  articles 
following :  « 

(i)  l^hat  the  king*s  majefty,  under  God,  is  the  only 
fupreme  governor  of  this  realm,  and  of  all  other  his  high- 
nefs's  dominions  and  countries,  as  well  in  all  (piritual  or 
ecclefiafticil  things  or  caufe^,  as  temporal ;  and  that  no 
foreign  prince,  perfon,  prelate,  ftatt  or  potentate  hath,  or 
ought  to  riave  any  jurifdidion,  powert  fuperiority,  pre^ 
heminence  or  authority,  ecclefiaftical  or  fpiritual,  within 
'his  majefty's  faid  realms,  dominions,  and  countries. 

(2)  That  the  book  of  common  prayer,  and  of  order- 
ing of  bi(hop9,  priefts,  and  deacons,  cont^ineth  id  it  no- 
thing contrary  to  the  word' of  God,  aiVd- that  it  may 
lawfully  be  ufed,  and  that  he  himfelf  will  ufe  ihic  form  in 
the  faid  book  prefcribed  in  pubiick  prayer,  and  admini- 
ilration  of  the  facraments,  and  none  other. 

(3)  That  he  alloweth  the  book  of  articles  df  religion 
agreed  upon  by  the  archbifliops  and  bifhops  of  both  pro- 
vinces, and  tne  whole  clergy,  in  the  convocation  holden 
atLondon,  u\  the  year  of  our  Lord  God  one  thoufand  five 
hundred  fixty  and  two;  and  that  he  acknowledgeth  all 
and  every  the  articles  therein  contained,  being  in  number 

.  nine  and  thirty,  befides  the  ratification,  to  be  agreeable 
to  the  word  of  God. 

Which  fubfcription,  as  it  feemeth  bv  the  fame  and  the 
following  canon,  mu(t  be  before  the  bifhop  himfelf. 

And  for  the  avoiding  of  all  ambiguities,  fuch  perfon 
(ball  ftkbfcribe  in  this  form  and  order  of  words,  feuing 
down  both  his  chrifiian  and  firname,  viz.  **  I  N.  N.  do 
*<  willingly  and  ex  animo  fubfcribe  to  thefe  three  articles, 
<<  above  mentioned,  and  to  all  things  that  are  contained 
•«  in  them."     Can.  36. 

And  if  any  bifliop  fiiall  ordain  any,  except  he  (hall 
firft  have  fo  fubfcribed ;  he  (hall  be  fufpended  from  giving- 
of  orders  for  the  fpace  of  twelve  moqths.    Car^  36, 

VL  Form  and  manner  of  frdaining  df aeons. 

I.  The  ordination  (as  well  of  deacons  as  of  miniSers) 
A^4ll  \ic  perforn>e(l  in  t|ie  |ii|if  of  dlvinp  fcf?ice|  in  the  pre- 

fence 
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fence  not  only  of  the  archdeacon,  but  of.  the  dean  and 
two  prebendaries  at  the  lead,  or  (if  they  (hall  happen  by 
any  lawful  caufe  to  be  let  or  hindred)  in  the  prtfence  of 
four  other  grave  perfons,  being  mailers  of  arts  at  the  leaft, 
and  allowed  for^lpobliclc  preachers.     Cun.  31. 

And  by  the  ftatute  of  the  21  //.  8.  c.  13.  for  plurali- 
ties ;  it  is  aUedged  as  one  reafon  why  a  bifliop  may  retain 
fix  chaplains,  becaufe  he  mud  occupy  fix  chaplains  at  the 
giving  of  orders.    /.  24. 

However,  in  pra6tice,  a  lefs  number  than  is  required 
either  by  the  faid  ftatute  or  by  the  aforefaid  canon,  is 
feineiinies  admitted  ;  and  this  (as  it  is  faid)  by  virtue  of 
the  rubrick  in  the  office  of  ordination,  which  dirediech 
ibai  tbi  hijhipt  with  the  priefts  prejent  Jball  lay  their  bands 
uptm  thi  pirfoHS  t»  he  ordained  ;  implying,  as  is  fuppofed, 
that  if  there  are  but  two  prielfs  pretenr,  it  fufficeth  by  this 
rubrick,  which  is  eftablilhed  by  the  att  of  parliament  of 
the  13  &  14  C.  2.  But  the  words  do  not  fecm  fo  much 
to  be  reftri£tive  of  the  number  before  required,  as  di- 
redory  what  that  number  as  by  law  before  icquired  in  this 
lefpcd  (hall  do. 

2.  And  at  the  time  of  ordination,  the  bifhop  (hall  fay 
VDCO  the  pe3p]e|  Brethren,  if  there  be  any  of  yuu,  who 
knottCth  any  impediment,  or  notable  crime,  in  any  of 
Ciiefe  perfons  prefented  to  be  ordered  deacons,  for  the 
Vhkh  he  ought  not  to  be  admitted  to  that  office  ;  let  him 
come  forth  in  the  name  of  God,  and  (hew  what  the  crime 
or  impediment  i*.     Fcrm  cf  ordination. 

And  if  any  great  crime  or  impediment  be  objcfled,  the 
biflM>p  (hall  furceafe  from  ordering  that  perfon,  until  fuch 
time  as  the  party  accufed  (hall  be  found  clear  of  that 
crime*    Jd, 

J,  And  before  the  gofpel,  the  bifhop  fitting  in  hit 
cbur^  ffaa!!  caufe  the  faid  oaths  of  allegiance  and  fupre* 
macy  to  be  (again)  miniftred  unto  every  of  them  thut  are 
li  w  ordered.     Form  o/ordin.     i  //^.  c.  8.  (/) 

4.  Then 


\  'W  ,Tlie  24  Geo.  3.  r.  35.  uher  reciting  that,  by  the  laws  of 
»>  Ae'lteliDj  perfons  who  are  admitted  into  holy  orders  mull  take 
IkriMh  of  allegiance ;  and  that  there  are  divers  furje^s  of 
fM^a  coootries  defirous  that  the  word  of  God  and  tlicfacra* 
mmtt'lhoaldbe  adminillered  to  them,  according  to  the  liturgy 
V^chnrch  of  England,  by  fubjeds  or  citij^cns  of  the  laid 
■Mtries,  orduned  according  tb  the  form  of  ordination  in  the 
J^rIi  of  £ogland  ;  empowers  the  bifhop  of  London,  or  any 

D  4  other 
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4.  Then  the  bifliop^  laying  his  bands  (cyerally  upon 
the  head  of  every  one  of  them,  humbly  kneeling  before 
bim,  (hall  fay,'  ^^  Take  thou  authority  to  <xecute^ihe  of* 
**  fice  of  a  deacon  in  the  church  of  God  committefl  unto 
*'  thee  ;  in  tht  name  of  the  Father,  and  of  the  ^n,  an4 
«  of  the  H  Jy 'Ghoft.     Amen." 

Then  ihall  the  bi(hop  deliver  to  every  one  of  them  the 
new  teftament,  faying,  *^  Take  thou  author ity  to  read  the 
'*  gofpei  in  the  church  of  God,  and  to  preach  tl)e  fume, 
^'  if  thou  be  .thereto  liceniied  by  .the  bifliop  himfelf.*' 
Form  of  erdin, 

c..Final!yy  it  muft  be  declared  unto  the  deacpn,  that 
)ie  muft  continue  in  tiut  office  of  a  deacon  the  fpace 
of  a  whole  year  (except  for  realbnable  caufes  it  (hill 
btherwife  feem  good  iinto  the  bi(hop),  to  the  intent 
be  may  be  pcrfed,  and  well  expert  in  the.thingis  apper« 
faining  to  the  ecclefiaftical  adminiftration  ;  in  executing 
whereof,  if  he  br  found  faithful  and  diligent,  be  may  bi^ 
admitted  by  bi$  diocef^in  to  the  order  of  prieftboofi. 
Form  of  or  din. 

VIL  Form  and  manmr  of  ordaimng  priejis. 

T*  Can,  3a.  The  office  of  a  d.eacon  being  a  ftep  or  de» 
gree  to  the  miniftry,  according  to  the  judgment  of  the  an* 
cient  fathen  and  the  pradice  of  the  p.imitive  church,  wq 
do  ordain  and  appoint,  that  hereafter  no  bifllop  flull 
inake  any  perfon,  of  what  qualities  or  gifcs  foever,  a 
deacon  and  a  minifter  both  together  upon  one  day ;  but 
the  order  in  that  behalf  prefcribed  in  the  book  of  making 
and  confecrattng  bilhops,  priefts  and  deacoiis,  be  ftri£ily 
obferved.  Not  that  always  every  deacon  (hould  be  kept 
from  the  miatftry  for  a  whole  year,  when  the  bi(hop  (bal\ 
find  good  caufe  to  the  contrary ;  but  that  there  being  now 
four  times  appointed  in  every  year  for  the  oYdination  of 
deacons  and   minifters,  there  may  ever  be  fome  time  of 

other  bifiiop  to  be  by  him  appointed,  to  admit  to  the  order  of 
deacon  or  pried,  for  the  purpofes  afofrefaid,  perfons  fubje£U  or 
Cititens  of  countries  out  of  his  fnajefiy'sdomiBions,  witbout 
requirisg  them  to  take  the  faid  oath  of  allretance.  But  tbey 
are  not  to  exercife  their  cfSce  ^within  his  m^jefty's  domiaioos  ; 
and  this  exemption  from  taking  the  above  oath  is  lo  b»  men- 
tioned in  their  teftimonial.  For  the  ccnfecratioD,  of  biflipps 
^ader  (iciilar  circamftances^  foe  tit.  IBUlM^  //•  i/* 

ttial 
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trill  of  their  behaviour  in  the  office  of  deacORi  before  they 
be  admitted  to  the  order  of  priefthood. 

%»  Ac  the  time  of  ordination,  the  bifliop  (ball  fay  unto 
the  people  :  Good  people,  thefe  are  they  whom  we  pur« 
pofe»  God  willing,  to  receive  this  day  unto  the  holy  of- 
fice uf  priefihood  :  fpr  after  due  pxamioation,  we  find  nojt 
to  the  coritrary  hut  that  they  be  lawfully  called  to  their 
fbodion  apd  miniftry,  and  that  they  be  perfons  meet  for 
the  fame.  But  yet  if  there  be  any  of  you,  whp  kpoweth 
aoy  impediment,  or  notable  crifpe  in  any  of  them,  for 
the  which  he  ought  not  to  be  received  ipto  this  holy 
minifiry,  let  him  come  forth  in  the  name  of  0<^,  and 
(hew  what  the  crinie  or  impediment  is* 

And  if  any  great  crinie  or  impediment  be  objefied,  the 
bifhop  fliali  furceafe  frum  ordering  that  per fon,  until  fucl| 
tiaie  a«  the  parKy  accuied  (hall  be  found  clear  of  that  crime. 
Fvm  §/8rdinm 

7.  Then  the  bifliop,  fitting  in  his  chair,  (hall  mintfter 
to  every  one  of  them  the  oaths  aforeiaid  of  allegiance  and 
iupremacy      7//.  i  fK  c.  8  (k) 

4.  Then  the  bi(h<ip,  with  the  priefls  pnfint^  (ball  lay 
their  handi  fcveral>  upon  the  head  of  every  one  that  re* 
ceivetr.  rhe  order  of  priefthood  ;  the  receivers  humbly 
kneeling  upon  their  knees,  and  the  biihop  faying,  **  Re- 
**  ceive  the  Holy  Ghoit  for  the  office  and  work  of  a  prieft 
^  in  the  church  of  God,  now  committed  unto  thee  by 
**  the  imt'.ofict«  n  of  our  hands :  Whofe  fins  thou  doft  for- 
■^  give,  they  are  forgiven  j  and  whofe  fins  thou  doft  re- 
"  tarn,  they  are  retained.  And  be  thou  a  faithfui  dif- 
f*  pcnfer  of  the  word  of  God,  and  of  his  holy  facra- 
**  nents :  In  the  name  of  the  Father,  and  of  the  Son» 
f«  udofihe  Holy  Ghoft." 

Then  the  bifhop  fliall  deliver  to  every  one  of  them 
kneeling,  the  Bible  into  hib  hand,  faying,  *'  I'ake  thou 
**  aoibority  to  preach  the  word  of  God,  and  to  minifter 
**  the  holy  ficraments  in  the  congregation,  where  thou 
^  Ihalt  be  lawfuily  appointed  thereunto/' 

W^iib  tki  priejh  prrfint]  By  Can.  35.  They  who  affift 
Ac'bi(hop  in  laying  on  of  hands,  (hall  be  of  the  cathedral 
c^arcb,  if  they  may  be  conveniently  had,  or  other  fuffi- 
(kat  preachers  of  the  fame  diocefe,  to  the  number  of  three 
«|  ike  leaft. 


rin.  Fits 


VIIL   Fees  fcr  crdineticn. 

1.  By  a  conftitation  of  archbiOiop  Stratfsrd  :  For  any 
letters  of  orders,  the  bilhdps  cierks  or  ftcrccaries  (ha^i  ooc 
fcceive  above  6^\  and  tor  the  feaitng  of  fuch  letters,  or 
to  the  wMrJbals  tf  the  hift>tf%  ttufe  for  admittance,  to  p»r* 
fers,  bifiiarieif  or  Jbavirt^  nothing  (ball  be  paid  :  on  piia 
of  rendriflg  double  wkhio  a  month  ;  and  for  default 
thereof,  the  offender,  it  he  is  a  clerk  beneficed,  ihall  be 
fufpended  frcMn  his  office  and  benefice ;  if  he  is  not  he- 
rn fioed,  or  a  laj  perfon,  he  Ihall  be  prohibited  from  the 
eatiance  of  the  church  till  he  com/ly.     Lin  J.  222. 

Afarfisls']  They  who  govern  the  h&II  and  inner  parts  of 
the  hottfe.     Lhd,  222.  ^ 

H9flmrie$]  Lindwood  underftandeth  this  word  to  fignify 
the  fame  as  Marhs^  or  pcrfons  appointed  to  keep  the  ^mtt, 
and  the  wori  jamtira  {p§rtefs)  next  aforegoing  to  fignify 
ihofe  who  keep  the  gatrs ;  whereas  more  properly,  it  feem- 
cth  xYm  janH9res  {or  p9rters)  doth  exprefs  both  of  thefe  ; 
and  that  the  word  If/li^ij  (as  Dr.  Gib  fin  obferveth)  doth 
deno'e  thofe  perfons  who  prepared  the  bsji  :  for  there  is  in 
the  Roman  pontifical  a  rubrick  in  the  ordination  of  priefts, 
that  the  bifliop  Ihall  deliver  to  the  perfon  to  be  ordained, 
the  cup  with  wine  and  water,  and  the  paten  laid  upon  it 
wiih  the  hoft,  the  bi(hop  faying  unto  him.  Take  thou 
authority  to  offer  facrifice  to  God,  and  to  celebrate  mats 
as  orefl  fof  the  living  as  for  the  dead,  in  the  name  of  God« 
C/i/  153. 

Sb^vers']  Whofe  office  was  to  (have  the  crowns  of  per* 
fons  to  be  ordained.     Liftd,  222- 

2.  And  by  Csn.  35.  No  fee  or  money  (hall  be  received 
cither  by  the  archbifhop  or  any  bi(hop  or  fuffiragan,  either 
dircdlly  or  indiredly,  for  admitting  any  perfon  into  facred 
orders ;  nor  (hall  any  other  perfon  or  perfons  under  the 
fiiid  archbilhop,  bi(hopor  fuffVagan,  for  parchment, writing, 
wax,  fealing,  fr  any  §tber  rifpelf  tbireumto  cppertaimmi^ 
take  above  io(h. :  under  fuch  pams  as  are  already  by  law 
preicribed. 

Or  My  9tbir  nfpiQ  ibireunt9  dMirtainittg  ■  cfaw 

lOjbm]  It  is  not  lawful,  faith  Jshn  dt  Atb^n^  to  give 
any  thing  to  the  MKary  performing  the  duty  of  his  of- 
fice in  the  aS  of  ordination  ;  neverthelefs,  he  fays,  it  is 
vcbcnHfe  at  ta  that  notary  or  regifter  who  writes  letters 
teiKmonial  for  thofe  that  are  prdatned,  for  his  juft  falary, 
or  Ioq|cwhat  more  for  his  eztraottiiBary  trouble  s    altho' 

this 
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this  may  more  fecurelv  be  piven  voluntarily,  without  a 
preceding  compad.  Otbe.  Dt  jcrutin.  $rdin.  v.  Scripturd* 
Aihon.  i6. 

And  feme  of  the  modem  eonftitutions  abroad  agreeing 
to  the  rcafonahleners  of  this,  have  hy  way  of  reftraint 
upoti  the  officer,  fixed  the  fte  of  writing  and  the  other 
particulars,  in  like  manner  as  this  canon  and  the  foregoing 
conftitution  of  archbifliop  Stratfird  have  done  in  our 
church.  For  the  letters  te/fimonial  of  ordination  are  no 
part  of  the  ordination,  but  only  taken  afterwards  for  the  fe- 
Curity  of  the  perfon  ordained ;  and  therefore  the  fame  Johm 
di  Aih§ti^  in  the  place  abovcmentioned  fays,  Ic  \$  /afe 
(not,  majfatj)  for  the  perfont  ordained,  to  have  with  them 
the  fajd  writing  or  letters  teftimonial  of  ordination,  under 
the  bifliop*s  feat,  containing  the  names  of  the  perfon  or- 
daining and  of  the  perfon  ordained,  and  the  taking  of  fuch 
orders,  and  the  time  and  place  of  ordination,  and  the  like. 

IX.  Simoniacal  fromotion  to  orders. 

By  the  31  £1.  c,  6.  If  anf  pgrfon  fiall  receive  $r  tale  atrf 
fa  reward  or  any  other  profit  directly  or  indireilly^  tr 
fiait  take  any  promife  agreement  covenant  iond  or  other  affur* 
erne  to  receive  or  have  any  rmney  fee  reward  or  any  other 

efii  ehrealy  or  indire£f!y^  either  to  himfef  cr  to  any  other  of 
friends^  (all  ordinary  and  lawful  fees  only  excepted^ )  for 
or  to  procure  the  ordaining  or  making  of  any  mint  ft er^  or  giving 
^ amy  orderly  or  licence  to pr each  \  he  fhnll  forfeit  40 1,  and  the 
ptf/oM  fo  corruptly  ordained  loK  ;  and  tf  at  any  time  within 
JfioM  years  next  after  fuch  co*  rupt  cnttring  into  the  miniftry  cr 
ffdhnntg  of  ordtrs^  he  Jhall  accept  any  benefice  or  promoiion  ec* 
^gfaflUo^,  the  Jamejhalibe  void  immediately  upon  bis  indu£ftom 
ienMtwre  or  inflQllaiion^  and  the  patron  Jhail  prefent  or  collate 
Or£/pofe  of  the  lame  as  if  he  were  dead:  one  meiety  of  which 
jfi/ffe^Mwes  to  he  to  the  king^  and  the  other  to  him  that  Jhall  jue. 
(iff. 

X.  General  office  of  deacons. 

<  M^pertainetb  to  the  office  of  a  deacon  j  in  the  church  where 
If  ^att  he  appointed  to  fa  v/,  to  ajftfi  the  priefl  in  divine  fer» 
M^  amd  fpoeially  when  he  miniftreth  the  holy  communion^  and 
ioit(p  bim  in  the  diftribution  thereof^  and  to  road  the  bolyfcrip* 

tureSf 
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iuns^  and  bomilus  in  tbg  church  i  and  to  infirtUf  thi  youth  in 
«  tifi  (aUibi/mi  in  the  abftnce  of  the  prigji  to  baptize  infants^ 
and  to  preach  if  he  be  licenfed  thereto  by  the  bijbop  bimfelf; 
Jnd  furthermore  it  is  bis  office^  where  propifiou  so  Jo  made^  to 
,  jfoarcbfor  the  Jici  poor  and  impotent  people  of  ihe  parijb^  and 
|A  JnSimate  their  eflatgs  names  and  places  where  they  dwells 
un$o  tbg  curate ;  that  by  bis  exhortation  they  may  be  relieved 
^itff  the  alms  of  the  parijbioners  or  others.  '  Rubr.  ia  |h« 
^na  of  ordin.  . :         , 

To  ^fL  the  pri^  in  divine  fervice}  Ancientlyi  he  o^ 
dated  Modcr  kbe  preibyler,  in  dying  refponfes^and  repeating 
ij^e  ct)|;if(ej^9n»  the  ccced,  aii4  the  Lord's  prayer  after  him, 
wd  ii;  6ttcj^  other  dutic/i  of  jtbe  church  at  now  properly  be- 
long CD  our  p.aci(h  clerics ;  ^iirho  were  heretofore  real  clerks, 
iittfuidjngl.  thef  arUh  prieft  in  tbofe  inferior  o$ic^  Qibfm 
J50.  .  .  »         . 

And  fpeciaUy  when  be  mimftreih  the  holy  communion']  But 
by  the  13  (^  14  C.  %.  c.  4.  No  perfon  (haJl  preCiiine  to 
eonfecrate  the  ficrament  of  the  Lord's  fupper,  before  fuch 
lime  as  he  (b^l  be  ordained  prieft;  on  pain  of  100  K  half 
to  the  kingy  and  half  to  be  equally  divided  i>etween  the  poor 
of  the  pari(b  where  th^  offence  (hall  be  cpoimitted,  t^d 
hkn  who  fhall  fue  in  any 'of  his  majefty's  courts  of  record  : 
and  to  b^difabled  from  betng  admitted  to  the  order  of  prte^ 
for  cue  whole  year  then  next  following.    /  14. 

But  this  not  to  extend  ^o  foreigners  or  aliens  of  the  for 
reign  reformed  churches  allowed  by  the  king.    /  15* 

AllTo,  5y  the  aft  of  tderation  this  (ball  not  extend  ti) 
^VAtified^oteftant  diflcnttiig  minifters. 

jfnd  to  read  the  holy  fcriptures^ .  This  powier  is  exprefsljf 
given  to  him  in  the  ad  of  ordination  before  mentioned. 

Tofiarch  for  the  Jici^psor^  and  impotent]  This  is  the  mbft 
ancient  duty  of  a  deacon,  and  the  immediate  caufe  of  the 
inftitution  of  the  order.  This  rule  was  made  in  England 
while  the  poor  fabfifled  chiefly  by  voluntary  charities,  an^ 
\khn  the  fectlemenc  of  rates  or  other  fixed  and  certain 
prOvifiona ;  purfuant  to  which  provifion,  our  laws  havede- 
volved  that  care  upon  the  churchwardens  and  overfi^ersof 
the  poor ;  which  laft  office  was  created  on  purpofe  for  that 
end.    Gibf.  159,       ,      -) 

•  Jnd  to  intimate  their  eflates^  names  and  places  where  they 
dweUj  unto  the  curate]  That  is,  to  the  re&or  or  vicar,  laho 
hath  the  cut^  ^f  foula» 

And  here  it  is  obvious  to  remark  the  ambiguity  of  th« 
word  cHrate^  aa  wa^  before  obferved  of  (he .  word  mimftor  : 

fon[ictimea 
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femet I mes  It  exprelTeth  the  perfon,  whether  prieft  or  deacon, 
vhoofficiateth  under  the  redor  or  vicar,  employed  by  him 
ai  his  affiftant,  or  to  fupply  the  place  in  his  abfence ;  fome^ 
dflies  it  denoteth  the  perfon  officiating  in  general^  whether 
he  be  reAor,  vicar,  or  affiftant  cut  ate,  or  whofoever  per- 
Ibrmeth  the  fervice  for  that  time :  fometimes  it  denotetH 
ecdufively  {n  in  this  place)  the  reAor,  vicar,  or  perfon 
beneficed,  who  hath  curam  animaritm*  v 

So  far  the  office  of  a  deacon  is  to  be  colleftcd  from  the 
mbrkk  in  the  form  of  ordination,  and  from  the  form 
itfeM.  And  forafmuch  as  he  is  hereby  permitted  to  bap- 
tize, to  catechize,  to  preachy  to  affift  in  the  adminiftratiod 
of  Cbe  Lord's  fupper ;  fo  alfo  by  parity  of  reafon  he  hath 
■fed  to  folemnize  matrimon]r,-and  to  bury  the  dead.  fTatf, 
c.  14. 

And  in  general  it  feemetb,-that  he  may  perform  all  the 

other  offices  in  the  liturgy,-  which  a  prieft  can  do,  except 

only  confecratiiig  the  facrament  of  the  Lord's  fupper  (at 

barb  been  faidj,  and  except  alfo  the  pronouncing  of  the  ak* 

pamtMm 

Indeed  it  is  not  clear  from  the  rubrick  in  the  book  of 
common  prayer  ;  whether,  or  how  far,  a  deacon  is  prohi* 
Mted  thereby  to  pronounce  the  ahfjlution.  For  altho*  it 
it  there  directed,  that  the  fame  fhall  be  pronounced  by  the 
fritjl  ahni\  yet  the  word  [17/cn/]  in  that  place  feemeth 
OiAf  to  intend,  that  the  people  (hall  not  pronounce  the  ab- 
Mation  after  the  prieft,  as  they  did  the  confeffion  juft  be- 
Amt:  and  the  word  prieji^  throughout  ihe  rubrick,  doth 
not  Imn  to  be  generally  appropriated  to  a  perfon  in  prieft's 
driien  only  ;  on  the  contrary,  almoft  imrnediately  <t'cer  it 
iidilcAed,  that  the  prieft  (hall  (ly  the  aioria  ^:tri,  and 
tkcn  afterwards  that  the  prieft  (hall  lay  the  f'ufCrages  &fcer  the 
EonTt  prayer  (which,  by  the  way,  in  tn^.i\  of  tbe  occa« 
offices  are  called  by  miftake  the  fuiFrages  aft-r  thi 
or  the  fuiFrages  next  aftn  the  oeed)^  and  it  is  not 
ttffolkd  that  tiielie  expreOions  arc  to  be  und'-rftood  of  the' 
fri^  alone,  cxclufivc  of  a  deacon  who  may  happen  to 
pMhrm  the  fervice.  And  here  alfo  we  ma,  obferve  the 
aiAiguous  (ignification  of  the  word  priji^  as  before  was 
flUarved  of  the  words  minifter  and  curate:  (omeiimes  it  is 
l^jferftood  to  fignify  a  perfon  in  prieft's  orders  only ;  at 
^tlin  times,  and  efpecially  in  the  rubrick,  it  is  ufed  toflg'-i 
ri%the  pcrfjn  oiBciating,  whether  he  be  in  prieft'*  or  only* 
Midcacon's  orders:  and  in  general,  the  words  pri^Jl^  mi- 
^f^f  and  curat f  fecm  indticriminateiy  to  be  applied 
lio.iighout  the  liturgy,  to  denote  the  clergyman  who  it 
''  officiating^ 
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officiatingt  whether  he  be  redor,  vicair,  aiEfiant  curalCf 
priefty  or  deacoo. 

fiut  the  argument  to  evince  chat  the  prieft  only^  and 
xioc  a  deacon*  hath  power  to  pronounce  the  abfolution, 
/eemeth  moft  evidently  to  he  deduced  from  the  adi  of 
ordination  before  meniioned*  To  the  diocatif  it  is  faid  ; 
**  Take  thou  authority  to  read  the  gofpel,  and  to  preach ;" 
To  the  prifj,  it  is  faid,  <«  Receive  the  Holy  Ghoft— r 
**  Whofo  fins  thou  doft  forgive,  they  are  forgiven  j  and 
**  whofe  fins  thou  doit  retain,  they  are  reuined." 

Moreover  i  until  a  perfon  is  admitted  to  the  order  of 
priefthood,  he  is  not  capably  of  any  benefice  or  ecclefia* 
fiical  promotion.     Gihf^  146.  (/) 

And  by  the  ftatute  of  the  13  ^14  C  2.  r.  4.  No  per* 
fon  (ball  be  capable  to  be  adrnitted  to  any  parfonage,  viear* 
age,  benefice,  or  other  ecciefiafiical  promotion  or  dignity, 
before  he  be  ordained  prieft:  an  pain  of  100/;  half  to 
the  king,  and  half  to  be  equally^  divided  between  the  poor 
and  the  informer,    f*  i^* 

Neither  is  a  perfon  that  is  merely  a  layman,  or  that  is 
only  a  deacon,  capable  of  a  danaiivt:  for  althpugh  he 
who  hath  a  donative  may  come  into  the  fame  by  lay  do^ 
nauon,  and  not  by  admiffion  and  inftitution;  yet  hit 
fun£lion  is  fpiritual.     i  Inft,  344. 

So  that  he  who  is  no  more  than  a  deacon,  can  only 
ufe  his  orders  either  as  a  chaplain  to  fome  family,  or  as  a 
curate  to  fome  prieft,  or  as  a  lecturer  without  title :  for 
the  prebendaries  of  fome  prebends  in  cathedral  and  colic* 
giate  churches,  are  to  read  lediures  there,  by  the  appoiat* 
snent  pf  the  founders  thereof,  and  may  from  thence  be 
called  ledurers ;  but  thefe  places  are  of  the  number  of 


(/)  Dc  Gibfon  refers  to  the  13  EU%.  r.  12.  which  enacts, 
that  BO  perfon  fhall  be  admitted  to  any  benefice  nnlefs  he  be 
of  the  age  of  three  and  twenty  years,  and  a  deacon  at  the 
leafi ;  and  dire^  that  every  perfon  admitted  to  a  benefice 
with  care  fhall  be  admitted  to  mtnifier  the  facraments  within 
one  year  after  his  indadion*  if  he  be  not  {o  admitted  before* 
ender  pain  of  deprivation.     See  IDeprUMtfOlt.  m  atr.    But  ^ 
the  13  £^  14  C.  2.  r.  4.  /.  14.  extends  the  reftridion  by  de- ' 
clartng,  that  no  perlbn  ihall  be  capable  to  be  admitted  to  aaf ' 
benefice,  nor  to  adminifter  the  facrament,  before  foch  time  ae 
he  fliall  be  ordained  fritft^  according  to  the  form  prelcribcd 
by  the  book  of  common  pnyer,  onder  the  penaltv  of  ioo/« 
and  difability  to  be  admitted  into  the  order  of  pncft  fiNr  the 
fpace  of  one  year  next  following,    ff'at/,  p.  i42, 

8  ecdefiaftical 
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■cetcJiiflical  pminotionB,  to  which  the  incumbent*  »n 
adautui  by  collitiun  or  innitution,  of  wlfich  a  ilcaccn  as 
ifofe&ld  ii  noi  thecefore  capable:  yet  the  king's  prdfcflbr 
«f  tbc  U<r  within  the  univeirity  of  Oxfod,  may  have 
and  hoM  the  ptcbciid  c(  Shipiun  within  the  caibcdol 
cburch  of  SatutDi  uititcd  and  annexed  to  the  pUcc  of  the 
bine  luBg't  proff  Hbr  for  the  lime  being,  kitbough  that  tha 
Aid  prafeflbr  be  but  a  byman.  lyaTf.  t.  14.  13  (?  14- 
"    .*.4./a9. 


« 
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pnefl  by  hi)  ordination  receiveih'authoriiy  lo  preach 
ibe  word  of  God.  and  to  confeenitc  and  Rdinini(ieT  the 
holy  comOHitiion,  in  the  congregation  wheie  he  (hall  be 
ifiiUr  appointed  ihercunto. 

"'cti  iMHwitbllaniling,   by  Cdi.  36.  be  rniy  not  preach 
'  iMt  a  licence  cither  of  the  archbiflmp,  or  of  the  bi- 
of  the  dioccfe  whtte  he  ii  placed,  under  their  bandar  J 
lialf,  or  of  one  of  the  two  univcrfiiiej  under  their  < 
like  wire.  'v 

il  t  licence  by  the  bilbop  of  any  ditKefe  ii  fufHcienr, 
_' It  be  only  10  ptcach  within  hit  diocefei  the  (laiute  ' 
requiring  any  licence  by  the  bilbop   of  the  dioceCe'- 
the church  ii.     Watf.  f.  if. 
Wailbn  f>ys  ihai  if  a  pcrfon,  who  i>  a  mere  lay 
idoiined  and  inOituied  to  a  iienefice  with  curr»  • 
toinilter  the  facrament,  matry,  and  the  like)   ' 
aD other  fpiiiiual  »■&.%  perfoimed  by  him  during. "a 
Ik  conliiiuei  pMfcii  in  faiA,  are  good-,  fo  ihatfB 
It  baptized  by  him  are  not  (o  be  icbaplized,  norij 
narricd  by  him  to  be  maitied  again,  10  fetiify  the  a 
fr»»J.  {.  14.     Ct».  Ei.  775.  "^ 

XU.  ExhiiiliMg  ktltrt  of  pricri. 

I.  Ctm.  137.     Every  parfon,  vicar,  and  curate,  (hall  at 
the  bifliop'a  A/(l  violation,  or  at  the  next  vifiiation,  after 
hii  admiSMi,  fbew  and  exhibit  unto  him   bii  Icttcn  o£,' 
oid«i(  (n  be  by  hi«i  cither  allowed,  or  (if  there  bejuH,  J 
caiife)  difallowcd  and  ttjcfled  ;  and  being  by  him  approvcd^i  1 
10  be  Cgned  by  the  icgiilcr;  the  wbulc  feci  for  which,  t^ 
be  paid  but  once  in  the  whole  time  of  every  bilhop,  aodd 
afcerwardi  hut  half  the  faid  fee*.  , 

a,  drvfi.  No  curate  (ball  be  admitted  to  officiate  iS' 
aootbcr  dioccfe,  unlcfa  he  bring  with  hita  bit  Icticn  oi^l 
«rdcM.     ImiAv.  48,  ^ 

7.  Cam. 
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f.  Cm.  3^.  No  biflibp  (ball  inOitute  any  to  1  beneiicet 
who  hath  been  ordaiqed  by  tny  other  bifliop,  except  he 
firfl:  flfew  unto  hin  bis  letters  ^f  orders. 

4.  By  the  4  //.  7.  i*  i3«  If  any  perfon,  ^t  fhc  A66nd 
time  of  aflcing  hisclergy,  becaufe  he  is  within  orders,  hath 
not  there  re;idy  his  letters  of  orders,  or  a  certificate  of 
bis  ordmary  witneffing  the  fame  1  the  juftices  afore  whom 
he  is  arraigned,  fliall  give  him  a  day  to  bring  in  his  fsid 
letters  or  certificate ;  and  if  he  fail  in  fo  domg»  he  Aall 
lofe  the  benefit  of  his  clergy,  as  he  (hail  do  that  is  without 
•rders. 

XiTt    Arcbbijbop  WakcV  diriSions  io  the  hijbops  of 
hit  province  in  relation  to  orders. 

It  is  judged  proper  here  to  fubjoin  archbi(hop  Waki% 
letter  to  the  bi(hops  of  the  province  of  Canterbury,  dated 
June  5t  17169  which,  although  it  concernetb  other  matters 
bdides  tho(e  of  ordination,  yet  fince  the  due  confei-ring  of 
Orders  appeareth  to  be  the  principal  regard  thereof  it 
feemeth  beft  to  infert  the  fame  intire  in  this  place ;  and  to 
refi^r  to  it  here  at  large  from  thofe  other  titles,  unto' which 
it  hath  fome  relation. 

As  to  its  authority,  it  is  certain  (as  hath  been  obferved. 
before)  that  in  itfelf  it  hath  not  the  force  of  Jaw,  nor  is  it 
io  intended,  or  tp  be  of  lany  binding  obligation  to  th^ 
church,  further  than  the  archbi(hops  and  bi(hops  froni' 
timfe  to  time  (hall  judge  expedient ;  1  mean,  as .  to  thofe 

Grts  of  it  which  only  concera  matters  that  the  law  hath' 
I  indefinite^  and  difcretionary  in  the  archbllhops  and' 
bi(bops.  Other  parts  thereof  are  'only  ihfprcements  of 
what  was  the  law  of  the  church  before;  and  ihofe^  with- 
out doubt,  are  of  perpetual  obligation :  not  by  the  autho- 
rity of  thefe  injundions,  but  by  virtue  of  the  laws  tipoti 
which  they  are  founded. 

My  very  good  lord. 

Being  by  the  providence  of  God  called  to  the  liietropo^ 
litical  fee  of  this  province,  I  thought  it  incunibent  upda 
Die  toconfult  as  many  of  my  brethren,  the'bi(hops  of  ther* 
fame  province^  as  were  here  met  together  during  thir  fef- 
fion  of  parliament,  in  what  manner  we  might  heft  empli^ 
tbaraiithorftywhichtbe  ecdefiafticdl  laws  now  in  forces 
and  the;  Qj^fiom  and  laws  of  this  realm,  haveTefted  in'  )iy^ 
fdli^the  hopour  of  God,  amdfbt'the'edificationof  hiscfabixiif 
committed  to'oiir  charge :-' And  ujpon  fefrious  cdhTicl^siUbft'" 
of  ttk^s  matter,  we  all  of  us  agreed  in  the^flUttif  ojiRtfott' 

^  "   •'•  that 
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thit  we  fliould,  by  the  bleffing  of  God  upon  our  honeft 
cndeavoun,  in  fome  meafure  promote  thefe  good  ends,  by 
taking  care  (as  much  as  in  us  licih)  that  no  unworthy 
perfons  might  hereafter  be  admitted  into  the  fjcred  miniftry 
of  cbe  church  :  nor  any  be  allovAcd  to  Arrve  as  curates,  buc 
fuch  as  (hould  appear  to  be  duly  qualified  for  fuch  an  em- 
ploy; and  that  all  who  ofTici^teJ  in  the  room  of  any  ahfcnC 
oiiniAers,  (hould  rcfidc  upon  the  cures  which  rhey  under- 
took to  fupply ;  and  be  afcertaincd  of  a  fuhable  recom* 
pence  for  their  labours. 

lo  purfuance  of  thofe  refolutions,  to  which  we  una- 
fiimoufly  agreed^  I  do  now  very  earneliiy  recommend  to 
yoo; 

(I)  Tbat  you  nqutre  ff  mry  per  fin  tvto  defirtt  to  ht  ad* 
mitUd  U  Mj  orders^  tbat  be  ftgnify  to  you  bis  namt  and  placi 
§f  ahodi^  and  tranfmit  to  you  bit  te/iimonial^  and  a  cortijkaii 
afiat  op  dmky  att€jiid^  with  the  title  upon  tuhicb  be  is  to  ba 
mrdmued  at  Uaft  twenty  days  before  tbetime  of  ordination  \  and 
tbat  be  appear  on  H^ednejday^  or  at  fartbeji  on  Tbur/day  in 
gmier'Weei^  in  order  to  bis  examination, 

(U)  Tbat  if  you /ball  rejeG  any  per/on^  wbo  applies  for  bofy 
orders^  mpom  tbe  account  if  immorality  proved  againft  bim^  you 
fpafy  tba  name  of  tbe  per  Jen  fo  rejected,  witb  the  reajon  of  your 
rejeBing  bim^  to  m#,  within  one  month  \  that  fo  I  may  acfuaint 
tit  rf/l  afmyftiffragans  with  the  caje  of  fuA  rejeQed  perfon 
i^an  the  next  ordination, 

•  (III)  Tbat  you  admit  not  any  perfon  to  holy  orderSy  wha 
baimi  refidei  any  confiderable  time  out  of  the  univerjity^  does 
mt  find  to  you^  witb  bis  teftlmonialy  a  certificate  figned  by  tbe 
mimfUr^  and  other  credible  inhabitants  of  tbe  pa*ifh  where  be 
fe  ryUed^  oxpreffng  tbat  notice  was  given  in  the  churchy  in 
tkm  af^vinefervicoy  on  fome  funday^  at  leafl  a  month  he  fere 
tbe  Jay  qf  ordination^  of  bis  intention  to  offer  bimffto  beor* 
ai  fuch  a  time  \  to  the  end  that  any  perfon  who  knows 
mfedtment^  or  notable  crime ^  for  which  he  ought  not  to  be 
f,  may  have  opportunity  to  make  his  obje^ions  again/l 


I  (IV)  Tbat  you  admit  not  letters  teflim:nial%  on  any  occnfiom 
■  vkif^imry  unlefs  it  be  therein  exprejfed^  for  what  particular 
H  OOiaaddefignfneb  Utters  are  granted ;  nor  unlefs  it  be  declared 
Wt,  fi^ftefe  wybo  JM  fign  tbem^  that  they  bane  perfonally  knuwn 
K  Ar  ^  and  bekaoiomr  of  the  perfon  for  the  time  by  them  certi^ 
■' jUf  mod  do  believe  in  tbeir  confciena^  that  be  is  qualified  for 
'  ^^  order f  office^  oretnploywtent^  to  which  he  defires  to  be  ad" 
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(V)  That  in  all  teftimonials  fint  from  any  colUgi  or  ha%  tn 
either  of  the  univerjities^  you  expeSf  that  they  he  figned^  as  will 
as  fealid\  and  that  among  the  perjons  Jigning^  the  governor  of 
Juch  college  or  hall^  or  in  his  ahjence^  the  next  perfon  under  fucb 
gevernor^  with  the  dean^  or  reader  of  divinity,  and  the  tutor 
of  the  ptrfon  to  whom  the  te/limonial  is  granted y  (fucb^tutor  he'tng 
tn  the  college,  and  fuch  perfon  being  under  the  degree  of  mafter 
ofartSy)  do  futfcribe  their  names. 

(VI)  That  you  admit  not  any  perfon  to  holy  orders  upon  let* 
tors  dimij/ory,  unlefs  they  are  granted  by  the  bijhop  himfeif^  or 
guardian  of  the  fpiritualties  fede  vacante  \  nor  unlefs  it  bo  ex* 
preffed  in  fuch  letters^  that  he  who  grants  them,  has  fully /atis^ 
fitd  himfiif  of  the  title  and  converfation  of  the  perjon  to  whom 
the  letter  is  granted. 

(VI I)  That  you  make  diligent  inquiry  concefning  curates  in 
your  diocefe^  and  proceed  to  ecclejiaftical  cenfures  againft  thofi 
ivhojhall  prefume  to  ferve  cures  without  being  firfi  duly  lieenjed 
iheriunto  ;  as  alfo  againfl  all  fuch  incumbents  wboflmll  receiva 
and  employ  them,  without  ^rfi  obtaining  fuch  licence. 

(VIII)  That  you  do  not  by  any  means  admit  of  any  nuni/lgr^ 
who  removes  from  any  other  diocefe^  to  ferve  as  a  curako  in 
yoursf  without  tefiimony  of  the  bijhip  of  that  diccefe^  or  ardinmy 
of  the  peculiar  jurif diction  from  whence  ho  comesy  in  writings 
of  his  hone/lyj  ability,  and  conformity  to  tho  ecclffiajliced  leowo 
of  the  church  of  England. 

(IX)  That  you  do  not  allow  any  minifier  to  fervo  mtere  thorn 
one  ihurch  or  chapel  in  one  day,  except  that  chapel  be  a  member 
of  the  pari  ft)  churchy  or  united  thereunto  i  emd  unlefs  thg  /md 

t  church  of  chapel  where  fuch  a  minijler  Jb  all  ferve  in  twophaSf 

be  not  able  in  your  judgment  to  maintain  a  curati. 

(X)  That  in  the  inflrument  of  licence  granted  to  any  €urette% 
you  appoint  him  a  fufftcient  falary,  according  to  the  power  vefiod 
in  you  by  the  laws  of  the  churchy  and  the  particular  diroSfhn  of- 
a  late  a£l  of  p^liamentfor  the  better  maintenance  of  curatis.    > 

(XI)  That  in  licences  to  be  granted  to  perfons  to  fervo  my  '■ 
cure,  you  caufe  to  be  inferted,  after  the  mention  of  the  partuu* 
lar  cure  provided  for  by  fuch  licences,  a  claufe  to  this  effect  f«r   . 
in  any  other  parifli  within  the  diocerc,  Co  which  (uch  cu«  '■ 
rate  (hall  remove  wich  the  confent  of  U^e  hilhop]. 

(XII)  That  you  take  care,  as  much  aspoffibli,  that  whofo* 
ever  is  admitted  to  ferve  any  cure,  do  refide  in  the  pwriflfumrm 
he  is  to  ferve  \  efpecially  in  lixnngs  that  are  abla  to  fuppsrtot^ 
refident  curate :  and  where  that  cannot  beJonOf  tbalibey  do  oii 
leajl  refide  fo  ftear  to  the  place,  that  they  may  convensentfy  por^ 

form  all  their  duties  both  in  the  church  andfar^. 


Tbefe, 


i 
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Thefe,  my  loidt  vcre  the  ordns  and  relblutiont,  to 
which  wc  all  agreed  ;  and  which  I  do  hereby  tranrmic  to 
^ou  ;  defiring  you  (o  communicate  them  to  the  cicrny  of 
yoar  diiiCcTc  with  an  afTuraiice  that  you  are  icrt>lved,  by 
the  grace  of  Go3,  to  direct  yur  praclicc  in  thefe  p;itiicu- 
lars  agreeably  thereunro.  And  (o  comment! n|^  you  lo 
the  bleSng  nf.God  in  rhefr,  and  all  your  other  pious  ett- 
4ea\our»,  for  the  fcrvice  of  his  church,  1  heanily  remain, 
my  very  ^nod  lord, 

your  truly  afTeSionate  brother, 

VV.  Cant. 
(I)  Tbatyurt^irttfiVtrypirfiHf^e]    By  this  firft  ar- 
bck  fix  thing!  are  required  :  viz. 

(ij  That  ht  figmfi  tf  ym  hii  namt  and  place  »f  abtdt']  TC 
may  be  lb  ordered,  that  ihis  (hall  be  fet  forth  in  the  telli- 
BKiBtil,  or  title  or  both  {  but  it  feeineib  rather,  that  by  this 
snide  a  diDin3  inflrument  is  requned  for  the  fignification 
tbereof. 

(j)  Amd  trmfimi  t»  j§n  lut  itftimtfiUtl  According  to  the 
]4tk  caiKm,  and  the  fourth  and  fifth  aniclci  of  thele  di- 


(3)  Aid  a  c/Tii0taU  if  hit  agt  A//  atlifleJ]  That  is, 

bom  the  ttp&er  book,  under  the  hands  of  the  miniller 

iHdchurchwardcDi  of  the  parifh  where  he  was  baptized  1 

^wticre'that  cannot  be  bad,   by  other  fu/Ecient  iclti'> 

^/^lyHbtbeutiinpaivjlUhhi  is  u  hi  crdointd]  Accord- 

Bi^iatbctenof  of  the  thirty-third  canon  before  mentioned. 

(5)-  Jl  Itefi  twtntj  dttjt  htfar*  thi  lime  eftrdin/ili»»]    By 

'~  IMMU  afo'efaid,  the  tiilc  and  tellimonial  arc  required 

■  exhibited  dt  the  time  of  ordination  :  but  by  thefe 

,  they  ate  to  be  tranCmitted  fur  fo  lon^  time  be- 

I  that  there  may  be  opportunity  to  make  inquiry, 

ill,  in!o  any  of  the  particulars  therein  corftained, 

(6)  '{'d  ihat  bi  appiar  eti  fVednt/d^^  c  "  farlhtji  tm 

IHip^^  in  tmier  n-ti]  This  is  agrecHMc  lu  ti;e  ciiioii 

I  km  betaie  nienrioned  out    of   Lindwt>od,    thai    he  Ihall 

ippear  o.''  the  fourth  djy  before  rhe  oniination. 

(U)  Thai  it  \m  Jhell  tqiaiSc.1  This  fccond  article, 

I  ifii^flifiirg  the  names  of  perfons  reji-^led  for  imtimratity 

I  k  ite  irchbifhop,  is  a  prudent  caution  {  and  was  not  pro* 

mMbr  before  by  any  law. 

II)  7b^  you  admit  ntl  any  ptrftn  i3c.']  This  article, 

Eening  notice  ro  be  given  in  the  church,  ii  alfo  a  rea- 

lUc  proviBon,  and  agreeable  to  foieign  pradice  (as 
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hath  been  obferved)  ahho'  not  particuhirly  injoined  by 
any  law  of  our  church. 

In  the  prefent  dtredionsi  as  delivered  by  the  arch* 
bifhops  of  late  years,  there  is  an  alteration  in  this  article : 
Inftead  of  the  expreffion,  that  the  minifter  and  others 
/hall  certify  ^^  that  notice  was  given  in  tht  church  of  bis 
**  intention  to  of^er  himfelf  to  be  ordained  at  fuch  a  time^ 
**  t9  thi  tnd  that  anyperf^n  who  krnws  any  Imptdiment  #r  noia^ 
'<  hli  crimi,  for  the  which  hi  ought  »«/  to  be  ordained^  may 
**  have  opportunity  to  make  hit  obye^ions  agaxnft  him^*  (that 
is,  to  the  bi(hop,  as  it  feemeth  ;) — it  now  runs,  that  they 
(hall  certify,  **  that  fuch  notice  was  given,  and  that  upon 
*^  fuch  notice  given  no  objt^ions  have  come  to  their  knmvUdge^ 
••  for  the  which  he  ought  not  to  be  ordained^*  (which  implies 
the  objedions  to  be  notified  to  the  perfons  figning  the 
certificate.) 

(IV)  7 hat  you  admit  nt  Utter  $  te/fimouiaKsfc.]  This  and 
the  next  article  concerning  teftimooials,  are  fupplementary 
to  the  thirty-fourth  canon  ;  and  for  their  obligation  da 
depend  on  thefc  injundions,  and  not  on  any  fixed  law; 
and  therefore  may  be  varied  from  time  to  timet  ^  di* 
archbifhops  and  bi(hops  (hall  fee  caufe, 

(V)  Tiat  in  all  tejiimonials  fent  from  anyeolUgilsfc*']  By 
the  canon,  the  common  feal  only  of  the  college  was  re* 
quii'cd,  which  indeed  of  it  felf  (as   in   all  other  bodies 
corporate)  doth  imply  a  confent  of  the  major  part  of  the 
fociety  :  This  article -doth  further  require  a  ^M^nvav  (as  it 
were) ;  namely,  chat  of  the  faid  major  part,  the  head  of 
the  college,  the  dean,  and  the  tutor,  be  three ;  and  the    ; 
fame  to  appear  by  the  fubfcription  of  their  names.     So    ^ 
that  ordinarily  it  feemeth  to  be  in  the  power  of  any  one  ' 
of  thofe  three,  to  prohibit  any  perfon  of  their  college  frooa 
being  ordained;  which  thing  perhaps  may  require  fome  : 
farther  confideration.     And  it  is  much  to  the  honour  of  * 
the  univerfities,  that  for  fo  long  time  there  have  been  no    ^ 
infiantes  of  the  abufe  of  this  power.  \ 

(VI)  That  you  admit  not  any  perfon  into  h$ly  ordirs  ufm, 
letters  dimiffory  Wf.]     The  article  concerning  letters  tli- 
oniflTory,  is  only  an  admonition  to  put  in  due  execatioilf 
what  was  the  law  of  the  church  before. 

(VII)  That  you  moke  diligent  inquiry  concerning  curettes  m 
your  diocije  who  /hall  prefume  to  ferve  cures  without  being  fuft(\ 
duly  licenfed]  The  fubftance  of  this  article,  concerning  thft.' 
licenfingjof  curates,  was  injoined  before  by  feveral 
of  the  church. 

(VIII) 
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(VIII)  Thdipm  d»n§t  hf  any  means  admit  of  any  minifiir, 
wba  rem0tHsfr$m  another  dioceft^  t9  firvt  as  a  curatt  in  yours^ 
witb9Ui  Uflinuny  #/  thi  ^ijbop  of  that  dioaft^  of  his  honefly^ 
mUtUy^  C^r.]  I'his  article  concerning  curates  bringing 
teflioiODials  from  other  diocefesy  is  nearly  in  the  wurdi  of 
the  fbrty«eighth  canon. 

In  the  prefent  rules,  inftead  of  the  word  bontfty  (which 
is  taken  from  Che  canon),  are  inferted  the  words  good  life. 

(IX)  That  pn  do  not  allow  any  minijier  to  ferve  more  than 
om  dmrch  or  ibafet  in  one  day]  This  article  alfo  is  in  the 
words  of  Che  forty-eighth  canon* 

(X)  That  in  too  inftrument  of  licence  granted  to  any  curate^ 
yonaffaint  him  afufficiont  falary^  according  to  the  power  vjlei 
imfom  hy  ibo  laws  of  the  church]  There  feemeth  to  be  no 
puticolar  law  of  the  church,  by  which  any  certain  fuiti  is 
limhed  for  che  ftipend  of  curates  in  general,  but  fuch  u 
are  oMblcte  and  ineffeftual  by  reaibn  of  the  great  altera- 
lioo  in  cfae  value  of  money.  But  Che  ordinary  may  refufe 
to  liccnfe  che  curate,  unlefs  the  incumbent  (hall  in  his 
Bonioalion  and  appointment  promife  Co  pay  unCo  che  cu- 

fiicb  a  certain  annual  fum. 

tha  particular  direHion  of  a  lato  aSf  of  parliament'] 
Which  n&  is  th^t  of  the  12  yfn.^,  a.  c,  12.  for  the  curates 
if  aon-refidents  only;  by  which  the  ordinary  hath  power,- 
■ODrding  co  the  value  of  the  living  and  the  difficulty  of 
At  cure,  10  ap:K>int  a  falary  not  exceeding  fifty  pounds  a 

',  nor  lefs  than  twenty. 

(XI)  The  daufe  to  be  inferred  in  the  licence,  that  the 
Aall  ferve  for  any  other  parijh  within  the  diuefe^  is  noC 

by  any  exprtfs  law,  but  is  very  reaibnable,  bfing 

for  the  benefit  of  curates,  that  having  been  once 

incd  and  approved  by  the^  ordinary,  they  (hall  not 

10  be  ac  the  expence  of  a  new  licence  for  any  other 

■nto  which  chey  (hall  remove  within  the  dioccfe.— ~ 

claufe  is  omitted  out  of  the  prefent  diredions, 

it  perhaps  to  be  unneceflary,  in  a  matter  the 

whereof  is  (elf-evident. 

)  This  aiticle  concerninfi^  the  curators  refdenee  within 

f  ii  agreeable  to  the  ancient  laws  of  the  church  : 

die  curate  (hall  not  comply  with  the  ordmary's  di- 

therein,  the  faid  ordinary  may  withdraw  his  li- 

iheie  diredioos,  two  others  have  been  fubjoined  of 

■I*  • 

4lE  is.  That  you  ho  very  cautious  in  accepting  refignations  ; 
witavour^  with  tbo  utmojl  care^  by  every  legal  methdy  to 
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gu^J  again/}  corrupt  andfivuiuacalpriftntaUom  to  btneficis,'^ 
This  feemetb  to  be  intended  to  counterad  the  purpofe  of 
bonds  of  refig  nation  ;  for  if  the  bishop  will  not  accept,  the 
refignation  is  incffeAuaL 

•  The  Other  is.  That  your  clergy  bt  requirgd  to  wear  their 
proper  habits^  preferving  always  an  tvident  and  decent  di/tincm, 
iUnfrom  the  laity  in  their  apparel 'y  and  tojbew^  in  their  wholi 
behaviour^  that  Jerieufnefs  gravity  and  prudence^  which  becomes 
their  fun£iion  \  abjlaining  from  all  unfuitable  company  and  di* 
verJions.'^Tht  word  canonical^  with  refped  to  the  habit, 
feems  here  to  have  been  purf^pfely  omitted  \  fince  no  ccr« 
tain  ilandard  of  drefs  can  be  cokiventently  limited  by  any 
canon  or  other  law  \  and  therefoie  general  dired^ions  caa 
only  be  applicable  in  fuch  cafes. 

Upok  the  whole,  with  refpeS  to  the  matter  :before  us, 
wbilft  thefexlireiSions  continue  to  be  the  rule  in  pradice, 
there  are  thefe  five  inftruments  to  be  tranfmitted  to  the 
bi(bop,  at  lead  twenty  d^ys  before  the  time  of  ordination, 
hy  every  perfon  defiring  to  be  ordairied  }  vi^.     r 

Firfl,  a  fignification  of  his  name  and  place  of  abode, 

iSecondly,  a  certificate  of  publication  havHig  been  made 
in  the  church,  of  hTs  defign  to  enter  into  holy  orders. 

Thirdly,  letters  teilimonial  of  his  good  life  and  bo* 
haviour.  , 

Fourthly,  certificate  of  his  age.  ^ 

Fifthly,  the  title  upon  which  he  is  to  be  ordained. 

And  moreover,  if  he  comes  for  prieA's  orders,  he  inuQ: 
exhibit  to  the  biihop  his  letters  of  orders  for  de^on. 

Form  of  a  title  for  orders. 

There  is  no  particular  form  of  a  title  prefcribed  by  any 
canon,  or  other  law :  that  which  is  moft  ufual  and  ap- 
proved feenieth  to  be  as  followeth: 

To  the  right  reverend  father  in  God  Richard  lord  bijhep  of 
London. 
^  Thefe  are  to  certify  your  lorajhlp^  that  I  A.  B.  n^or  [ofi 

vicar]  of  in  the  county  of ,  and  your  krd^ 

finp^s  diccefe  of  London^,  do    hereby  nominate  and  appoint 
C  D.  to  perform  the  cffice  of  a  i  urate  in  my  church  of  * 
afonfaidy  and  do  promije  to  allow  him  the  ye^tr  ly  jum  of        i     ^ 
for  his  maintenance  in  the  fume ^  and  to  continue  him  to  o^ciataf 
in  my  f aid  church  until  htfhall  be  other  wife  provided  of  fom$' 
occlefiafiical  preferment^  unlefs  by  fault  by  him  commtted  bo  * 
fball  be  lawfully  removed  from  the  fame.     And  I  dofolema^y 
declare^  that  1  do  hot  fraudulently  give  this  certtfiastg  onfy  to 
intitli  the  f aid  C.  D*  to  rtccivo  holy  ojrdirs^  but  with  a  real  . 
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tMn  tm  ewmphy  bing  in  mf  faid  thurxb  acc§rding  t$  what  is 
t  txp  r  €ffi€i.       fy^itntfs  my  hand  this  ^~—  day  tj  ■ 

\€  year  of  our  Lord  . 

Form  of  a  teftimonial  for  orders.  § 

tilt  cmnon  and  the  (latute  before  mentioned,  evidently 
^  a  difttndion  between  the  tcftimonial  for  deacon's, 
^  the  tcftifiaonial  for  prieil's  orders.  In  purfuaoce 
ibtieoC)  for  doa£OH*9  orders,  no  more  by  the  canon  fecm- 
0]^¥i  be  required  than  this : 

If  it  is  from  a  college ; 

Wi  thi  ma/ier  and  fellows  of  «  cAlige  in     ■  do 

kfA)  tilii/y^   thai  A.  B.  wh^Ji  iifo  and  behaviour  we  havi 

bmmfor  the  fpace  of  three  years  now  lafi  fafi^  is  a  perfon  of 

goti  life  and  eonvar/ation.     Given  under  the  ftal  of  our  college^ 

tk        I       day  of  — ^—  in  the  year  of  our  Lord  ■ , 

If  it  is  not  from  a  college ; 

Wo  who  ft  names  andfeals  an  hereunto  fit  ^  do  her  Ay  teftify^ 
that  A.  B.  t^bofe  life  and  behaviour  we  have  known  for  the 
^aa  of  thru  years  now  iafi  pa/i^  is  a  perfon  of  good  Ufe  and- 
$mim/ation.  Given  under  our  bands  and  feats  the  ■■  day 
.$f  in  the  year  of  our  Lord  — - 

But  fometbtng  more  is  required  in  the  teftimonial  for 
.  ffi^t  orders  by  the  aforefaid  flatute  of  the  ij  EL  c.  I2. 
Aithus: 

IFo  *  da  hereby  tiflify^  that  A.  B,  whofe  life  and 

hbaviour  we  have  known  far  the /pace  of  three  years  now  laji 
faf^  is  a  perfon  of  good  and  hme/l  life  and  converfatiouy  and 
« t^fifi^^  ^^  doctrine  exprefftdin  the  articles  of  nhgion  agreed 
afm  by  the  archbijhops  and  btjhops  of  both  provinces^  and  the 
wUa  iUrgy  in  the  convocation  holden  at  London  in  the  fear  of  our 
"  Ltrd  9ne  thoufand  fvi  hundred  and  ftxty^^two.  Given  under  Is^c. 

But  by  the  aforefaid  diredions  of  archbiQiop  JVake^ 

fancwhnrjiirthrr  is  required  in  the  teflimonial  both  for 

»n't  and   for  prieft*s  ordeis ;    namely,  ( i)  that  the 

Ao  exprefs  for  what  particular  end  and  defign  it  is 

i  and  (2)  that  the  perfons  figning  the  fame  do 

therein,  that  they  have  pcrfonally  known  the  life 

behaviour  of  the  perjfon  for  the  time  by  them  certi- 

}   and  (3)  that  they  do  believe  in  their  confcience, 

be  is  qualified  for  that  ofder,  office,  or  employ- 

\  CO  which  he  defires  to  be  admitted ;  and  (4)  that 

gbe  ceftioiooial  is  from  a  college,  it  h^  figned  as  well 
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at  fealed  by  the  particular  members  of  the  college  thereia 
fpecified. 

It  doth  not  appear  to  have  been  dearly  underftoodt 
ix^hat  the  intentign  was  in  dircding  that  the  ceftimoniai 
ihould  exprefs  for  what  particular  end  anddtjignit  is  granted^ 
the  caufei  ufually  alledged  are,  that  it  is  a  man^  duty 
to  bear  witnefs  to  the  truth  }  that  the  party  hath  requeft« 
ed  fuch  teftlroonial ;  and  that  they  are  willing  to  com* 
ply  with  fuch  requeft:  Bat  thefe  (fuch  as  they  are]  are 
gemral  reafons,  and  do  not  at  all  exprefs  the  fpecial  eii4 
and  defign  of  granting  fuch  a  particular  tefticnoniaU 
However,  the  ufual  form  of  a  teftimonial,  according  ta 
Mr.  E^on^  is  to  this  efFed  : 

To  aU  cbrijtian  p/ople  to  whom  theft  preftnts  Jhall  comtn 
Wbenas  piety  and  humanity  do  oblige  us  to  bear  witnefs  ta 
ih$  truth  I  and  whereas  h.  B.  bachelor  of  arts,  hath  rgquefie^ 
cur  letters  te/limonialof  his  laudable  life  and  probity  of  manners 
to  be  granted  to  him  :  fVe  being  willing  to  comply  with  his  f^ 
ju/i  a  requejiy  do  tfftify  by  thefe  prejents^  that  the  aforefaid 
A.  B  having  been  perfonally  known  to  us  for  the  fpace  of 
thru  years  lajl  pajl^  hath  led  his  life  piouffy^  foberfy^  esndho" 
nefHy  \  hath  diligently  applied  himfdf  to  hisfludies  \  and  hatb 
not  (fo  far  as  we  know)  ever  held,  written,  or  taught  anj 
ihif^,  but  what  the  church  of  England  approves  of  and  main- 
tains^ and  moreover  we  think  him  worthy  (if  it  Jhall  fa  feem 
good  to  thofe  whom  it  may  concern)  to  be  promoted  to  the  bolyi 
order  of  deacon  (or  priefl).      In  witnefs  whereof  we  baua 

hereunto  fet  our  bands,  tb$  ■    '         daj  of in  the  ye^ 

of  our  L^d  ■ 

Or  thus  (according  to  Dr.  Grey  )  : 

To  the  right  reverend  father  in  God  Richard  lord  bijbfp  of 
Linccln, 

fVhereas  A.  B.  of college  in      ■.         defir'mg  to  h^ 

admitted  to  the  holy  order  of  deacon  (or,  priefl),  bath  reauift^ 
ed  our  letters  teftimonial  of  his  laudable  Jife  and  integrity  of 
manners  to  be  granted  to  him ;  IVe  whofe  names  art  under 
writttn  do  teiltfy  by  thefe  prefents,  that  the  aforefaid  Pl,  B. 
for  three  years  loJ{  paji,  of  our  perfonal  knowledge,  bath  led 
his  life  pioufly  jiherly  and  bonefily,  hath  diligerjly  applied  bim» 
felf  to  the  fiudy  of  good  learning,  and  bath  not  (fo  far  as 
we  know)  held  cr  publijhed  any  thing  but  what  the  ch^reb 
of  EngiLnd  approves  of  and  maintains ;  and  morteiver  wa 
think  him  wot  thy  to-  be  admitted  to  the  holy  order  of  dea^ 
(on  {or^  priefl).    In  jvitneff  wbgriof  w$  k^Vi  hcTtHnta  fuh^ 

firik4 
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Jaribtd  $ur  namiSf  tht  —  dej  of  —  in  tU  Jt^  •/  our 

Urd 

But  in  order  to  accommodate  the  fame  more  ftriAly  to 
the  aforefaid  canon,  ftatute,  and  dirediions  of  archbifliop 
Wakg\  perhaps  the  form  might  be  more  regularly  thus :    . 

To  tbi  right  nvonnd  fatbtr  in  God  Char  Us  lord  hijhot  olT 
CnrMi. 

frbireos  our  btloved  in  Chrift^  A.  B.  bachelor  of  wtt^ 
hoib  diclared  untv  as  bis  mleniion  of  offering  himftlf  a  eom^ 
didatt  ff  tht  boly  order  of  deacon  ;  and  for  that  end  hath  r#- 
qmiftoiLour  letters  teftitnonial  of  his  good  and  boneft  life  and 
convorfatisn  and  other  due  qualifications y  to  be  granted  to  himi 
/fV,  W')ofe  names  andfeaU  are  hereunto  jet,  do  ttflify  by  tbefo 
frofents^  that  we  have  perfonally  knewn  the  life  and  behaviour 
of  the  aforefaid  A,  h.for  the /pace  of  three  years  now  laft  pajli 
mod  thai  he  hathy  during  the  faid  time^  been  a  per  Jon  of  good 
and  hcrtifi  life,  and  converfation }  and  that  he  profeffeth  tbo 
d^^rine  expreffed  in  the  articles  of  religion  agreed  upon  by  tbo 
otrebbifii9pi  and  bijhops  of  both  provinces^  and  the  whole  olorgy 
in  tbo  convocation  holden  at  LondoD)  in  the  year  of  our  Lord 
omtbootfand  fivo  hundred  and  Jixty-tufo :  And  we  do  believe 
in  our  confdencos^  that' the  faid  A.  B,  is  qualified  to  be  admit" 
tod  (if  it  floallfo  pleafe  your  hrdjbip)  to  the  holy  order  of  deacon 
for,  friefi).     Given  under  our  hands  andftals  the  ■  day 

^  in  the  year  of  our  Lord  '■ 

Hatb  declared  unto  us  his  intention  of  offering  himfelfa  can* 
SdatefoT  the  holy  order  of  deacon']  This,  according  to  the 
arehbilbop's  diredions,  feemeth  to  exprcfs  the  particular 
f^  and  defign  for  which  the  teftimonial  is  granted. 

That  we  have  perjonally  known  the  life  and  behaviour  i^c>  ] 
And  not  by  way  of  recital,  whofe  life  and  behaviour  we  have 
bmoon^  or  having  been  perfonally  known  unto  us^  or  the  like; 
tm  the  arc)>bi(bop's  direAiona  in  this  cafe  do  require  a  po- 
idfc  declaration. 
^Jmd  that  he  bath  during  the  faid  time  been  a  per f on  of  good 
bone/l  life  and  converfation']     This  is  required  by  the 
and  the  ftatute  aforegoing :  And  herein  the  perfoot 
the  teftimonial  do  undertake  for  his  behaviour, 
that  he  frofejfeth  the  do^rine  tfr.J  Herein  they  un- 
for  hit  orthodoxy :  and  this  by  the  ftatute  aforefaid 
a  nqoired   to  be  peremptory  and  exprefs ;    and  not,  fo 
tortuwe  know^  or  the  like  \  for  it  is  poffible  they  may  not 
laijr  vXkd  the  proper  means  of  information. 
,Soi  we  do  believe  in  our  confiiences  tfr.]  In  order  to  the 
■itfog  of  which  belief,  foipe  fort  of  previous  exafaiina- 
^  ^  the  paity,  by  the  perfons  figning  Ibe  teftimonial, 

fecmetli 
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lecmetb  to  be  implied:  Aod  herein  tbejr  undertake  for 
bis  Earning,  Whereas,  before ;  for  deacGi^%  orders,  they 
did  only  take  upon  them,  the  knowledge  of  his  hibav'fur  ; 
for  frujt%  orders,  of  his  behaviour  aod  9rtbad$xj\  but 
JK)w,  for  h§tb^  by  thefe  diredions,  they  are  to  take  upon 
Ihein  the  knowledge  of  his  bibavUur^  trth^d^xjy  and  Uaru^ 
tig:  Alcho'  this  laft  is  moft  properly  the  biihop's  pro- 
vince; and  not  at  all  the  lefs  fo,  notwithfiandijig  (uch 
tcftimonial. 

Organ.     Sec  €fimtff^ 
Ornaments  of  the  church.    See  CBurcS« 


dXcttlato^« 


^  H  E  •fcuUttfj^  was  a  tablet  or  board,  with  the  piAure 
'*'  of  Cbrift,  or  the  blefied  virgin,  or  fome  other  of  the 
laints,  which  after  the  coofecration  of  the  elements  in  the 
cuchariS,  the  prieft  firft  kiffed  bimfelf,  and  then  delivered 
it  to  the  people  for  the  fame  purpofe. 


€>fttarp* 

f^STIART\  is  one  of  the  five  inferior  orders  in  the 
^^  Roman  church ;  whofe  office  it  is, '  to  keep  the  doois 
of  the  church,  and  to  toll  the  bell.    GU/.  99. 

Overfccrs  of  a  will.    See  WBUlf^ 
Oxford.    See  €iAltSSSU 


.  J 


^  H  E  pall^   pallium   epifcopale,   is  a  bood  of  wbilv  -^ 
^    lamb's  Wool,  to  be  worn  as  dodors*  hoods  upon  thm 
flioulders,  with  four  croiTes  woven  into  it.     And  this  pal*  .«* 
lium  epifcopale  is  the  arms  belongbg  to  the  fee  of  Ciam*  ^ 
bury.    Gc4.  23.    i  ff^stn^,  4 j« 


^  1 


'nJSNAG Et  pofnagi  (perhap  from  pafit,  to  feed), 
■*  is  the  fruit  of  ircci  which  the  fwine  or  other  cattlo 
feed  upon  in  the  woodi ;  as  acurns,  crabs,  mift  of  beech* 
dtcfnuts,  and  other  nuts  and  fruit«  of  treet  in  the  woodti 
which  is  treated  ot  under  the  tide  %[1^t^. 

Somei.mei   alfo  fannagt  is  ufed   to  fignify  the  roonej 
vbich  ii  paid  for  the  pannage  iticlr, 

FapUt.    See  ^cv^p. 


nJILAPHEyRNAUA,  from  mtfs  frmtiTt  and  (fhpn 
^  Jas,  arc  the  wotiun't  apparel,  jewels,  and  other  ihitigt* 
•4iich  in  the  lifetime  of  her  hufband  {he  wore  as  the 
WBUnents  of  her  perfon,  to  be  allowed  at  the  dtfcretion  of 
Ac  cnuTt,  according  to  the  quality  of  her  and  her  hulband. 
Imv  */  Tf/l.  383. 

Whtch  IS  treated  of  under  the  title  iMiUff^  V.  tti.  and 

Vpemeiffe,  //.  4* 
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I.  tT  feenieth  to  have  been  always  agreed,  that  the 
^  fciig'i  pardon  will  difcharge  any  Ait  in  the  fptritual 
ami  4x  tfficio:  alfo  it  fcems  to  be  fettled  ar  ihts  day, 
Aai  it  will  liicewife  difcharge  any  fuit  in  fuch  court  ad  in> 
Saadim  panis  pro  reformatione  morum  or  falute  animx, 
asibt  iJdamation,  or  laying  violent  hands  on  a  cleric,  or 
bcb  like }  for  fuch  fuits  are  in  truth  the  fuits  of  the  king, 
Ibough  profccuted  by  the  party,  i  HaVi.  394. 
3.  Alfo,  it  feemi  to  be  agreed,  that  if  the  time  to 
fuch  pardon  hath  relation,  be  prior  to  the  award 
I  the  party,  it  fliall  difcharge  them :  And  it 
\  to  be  tbe  geoeral  tenor  of  the  books,  that  though  it 
Mcquent  to  the  award  of  tbe  cofiij  ;ct  if  it  be  prior 
to 


6o  t^atdon. 


to  the  taxation  oF  tl^coi,  it  fhall  difcharge  them,  becaufe 
nothing  appears  in  certain  to  be  due  for  cofts,  before  the/ 
are  taxed,    id. 

3.  Alfo»  if  a  perfon  be  imprifoned  on  a  writ  de  excom- 
municato capiendo,  for  his  contumacy  in  not  paying  cofis* 
and  afterwards  the  king  pardons  all  contempts,  it  feems 
that  he  (hall  be  difcharged  of  fuch  imprifonment,  without 
any  fcire  facias  againft  the  party ;  becaufe  it  is  grounded 
on  the  contempt,  which  is  whoUy  pardoned  :  and  the  par- 
ly muft  begin  anew  to  compel  a  payment  of  the  cofts. 
Z  Haw,  394. 

4.  But  it  feems  agreed,  that  a  pardon  fhall  not  difcharge 
a  fuit  in  the  fpiritual  court,  any  more  than  in  a  temporal, 
for  a  matter  of  intereft  or  property  in  the  plaintiff  i  as  for 
tithes,  legacies,  matrimonial  pontrads,  and  fuch  like. 
Alfo  it  is  agreed,  that  after  cods  are  taxed  in  a  fuit  in  fuch 
court  at  the  profecntion  of  the  party,  whether  fpr  a  matter 
of  private  intereft,  or  pro  reformatione  morum  or  faluto 
animae,  as  for  defamation,  or  the  like,  they  (hall  not  btt 
difcharged  by  a  (ubfequent  pardon,    id, 

5.  A  perfon  admitted  to  the  benefit  of  clergy,  is  not  to 
be  deprived  in  the  fpiritual  court,  for  the  crime  for  which 
be  hath  had  his  clergy.  For  a  pardon  frees  the  party  from 
all  fubfequent  puiiifbment,  and  confequently  from  deprivar 
tion.     2  Hqw.  364. 

6.  By  the  ftatute  of  the  20  G.  2.  e.  52.  (which  \%  the 
laft  a£t  of  general  pardon]  all  contempts  in  the  eccle(ia- 
flical  court  in  matters  of  corredion  are  pardoned;  but 
not  in  caufes  which  have  been  commenced  for  matters  of 
right. 


|9ari0). 


?iifti»ftttiitio&  '"(^OA'^  ^^^  xYitxt  were  no  parochial  diviiions  of 
•iftfUhea.  '^^  cures  here  in  England,  as  there  are  now.    For 

the  biflhops  and  their  clergy  lived  in  common ;  and  before 
that  the  number  of  chriftians  was  much  increafed,  the 
bifhops  fent  out  their  clergy  to  preach  to  the  people,  as  they 
faw  occafion.  But  after  the  inhabitants  had  generally 
(embraced  chriftianity,  this  itinerant  and  occa(ional  going 
from  place  to  place,  was  found  very  inconvenient,  becaufe 
of  the  conftant  offices  that  were  to  be  adminiftered,  and 
the  people  not  knowing  to  whom  they  ihould  refort  for 

fpiritual 
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fpiritual  offices  tnd  direSions.  Hereupon  the  boundi  of 
pirochial  cures  were  found  neceflary  to  be  fettled  here,  bjr 
chofe  bifhops  whq  were  the  great  inftruments  of  convert- 
ing the  nation  from  the  Saxon  idolatry.  At  firft  thejr 
■lade  ufe  of  any  old  Britifh  churches  that  were  left  ftand* 
icig ;  and  afterwards  from  time  to  time  in  fucceffive  ages, 
churches  were  built  and  endowed  by  lords  of  manors  and 
others,  for  the  ufe  of  the  inhabitants  of  their  feveral  ma- 
nors or  diftrids,  and  confequently  parochial  bounds  affixed 
thereunto*,    i  StiU.  88,  89. 

And  it  was  this  which  gave  a  primary  title  to  the  pa- 
tronage of  laymen ;  and  which  alfo  oftentimes  made  the 
hounds  of  a  parifh  commenfurate  to  the  extent  of  a  manor* 
Kia.  Impropr.  5,  6,  7.' 

Many  of  our  ^writers  have  afcribed  the  (irft  inftitution 
of  parilhes  in  England  to  archbiihop  Honirius^  about  the 
¥car  636;  wherein  they  built  all  on  the  authority  of^rch- 
hifliop  Parkir.  But  Mr.  Stldm  feema  rightly  to  under- 
fiaod  the  expreffioo  provinciam  fuam  in  par9chias  divijity  of 
dividing  his  province  into  new  dioa/ts ;  and  this  fenfe  is 
jnfiified  by  the  author  of  the  defence  of  pluralities.  The 
like  difiindion  of  parifhes  which  now  obtains,  could  ne- 
ver he  the  model  of  Honorius,  nor  the  vipork  of  any  one 
age.  Some  rural  churches  there  were,  and  fome  limits 
picfcribed  for  the  rights  and  profits  of  them.  But  the 
scduAion  of  the  whole  country  into  the  fame  formal  li« 
■ritackms  was  gradually  advanced,  being  the  work  of 
aany  generations.  However  at  the  firft  foundation  of 
yarocbial  churches  (owing  fometimes  to  the  fole  piety  of 
the  hifhop,  but  generally  to  the  lord  of  the  manor)  chey 
were  but  few  and  confequently  at  a  great  diiiance  :  fo  as 
tte  number  of  parifhes  depending  on  that  of  churches, 
tte  parochial  bounds  were  at  firfl  much  larger,  and  by 

Xs  contrafied.     For  as  the  country  grew  more  po- 
,  and  perfons  more  devout,  feveral  other  churches 
founded  within  the  extent  of  the  former,  and  then 
parochial  circuit  was  allotted  in  proportion  to  the 
diorch,  and  the  manor  or  eflate  of  the  founder  of  it. 
Thns  certainly  began  the  increafe  of  parifhes,  when  one 
iM  large  and  diflfufe  for  the  refort  of  all  inhabitants  to 
.  Av  one  church,  was  by  the  addition  of  fome  one  or  more 
churches  cantoned  into  more  limited  divifions.     This 
fisch  an  abatement  to  the  revenue  of  the  old  churches, 
complaint  was  made  of  it  in  the  time  of  Edward  the 
;    ^^  Now  (fay  they)  there   be   three   or   four 

*^  churches. 
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**  churches,  where  in  former  times  there  was  but  one  ; 
^*  and  fo  the  tithes  and  profits  of  the  priefis  are  much  di- 
«*  miniflied.'*     Km.  Par.  Ant.  586,  587. 

And  now,  the  fettling  the  bounds  of  pariihes  depends 
upon  ancient  and  immemorial  cufiom.  For  they  have  not 
been  limited  by  any  ad  of  parliament,  nor  fee  forth  by 
fpccial  commiflioners ;  but  have  been  eftabliOied,  as  the 
circomftances  of  times  and  places  and  perfons  did  happen, 
to  make  them  greater  or  leflfer.     1  StiU.  243- 

In  feme  places,  pariflies  feem  to  interfere,  when  Tome 
place  in  the  middle  of  another  pariih  belongs  to  one  that  is 
diftant;  but  that  hath  generally  happened  by  an  unity  of 
pofieffion,  v^hen  the  lord  of  a  manor  was  at  the  charge  to 
credi  a  new  church,  and  make  a  diftiridi  parifti  of  his  own 
demefnes,  fome  of  which  lay  in  the  compafs  of  another 
pariih.     i  StiU,  244. 

But  now  care  is  taken  (or  ought  to  be)  by  annual  per* 
ambulations  to  preferve  thofe  bounds  of  pariflies,  which 
have  been  long  fettled  by  cuftom.     i  SiilL  244. 
Ftoift  bo«i4  [i,  JB.)  Prima  fatie  the  whole  part(h  is  bound  to  fup- 

poMT^M^rtpiIi   V^^  **•  P^^""  M"^'y »  ^"^  *  ^*"^  ^"^  lownfliip  may  have 
iniM^  feparate  overfeers  of  its  own,  under  the  13  (!r  14  C.  i. 

€.  12. ;  and  the  court  of  K.  B.  will  affift  fuch  a  fub- 
divifion  of  a  pariih  on  the  ground  of  conveniency.  Rix 
V.  Inhab'ttamtt  of  Leigb^  3  7.  Rep.  746.  The  pari(h  ac 
large  is  alfo  bound  to  repair  all  high  roads  lying  within  it, 
unleft  that  burden  be  thrown  on  others  by  prefcription  or 
tenure;  and  therefore,  if  a  parifli  be  partly  fituate  in  one 
county,  and  partly  in  another,  and  a  highway  in  one  part 
be  out  of  repair,  the  indidment  muft  be  againft  the  whole 
parifli,  and  not  againft  the  inhabitants  of  that  part  onif 
in  which  the  road  lies.  Rix  v.  the  Inhabitants  cfCii/tam^ 
5  T,  Rep,  498,  tMtra  Rex  v.  Weftony  4  Bur,  2507.  If 
the  inhabitants  of  a  townihip,  bound  by  prefcription  to  re« 
pair  the  roads  within  the  townflitp,  be  exempted  by  the 
provifions  of  an  z&  of  parliament,  from  repairing  any  nevr 
roids  which  may  be  made  within  it,  ihe  charge  will  fall  on 
the  refi  of  the  parifb.  Rex  v.  the  Inhabitants  #/  Sheffield^ 
2  T.  Rep,  106.  Where  one  fide  of  a  common  highway  is 
fitualed  in  one  parifii,  and  the  other  fide  in  another,  tw<» 
juftices  may  determine  what  parts  ihall  be  repaired  by 
each.  34  G.  3*  c.  64.  J 
'^■'afliboiaden  2.  By  a  conftitution  of  archbilhop  ff^tncbel/ey ;  the  pa<» 
^^  bound.,    rifhioners  flull  find  at  their  own  charge  banners  for  tbef* 

gatfns.    Lind.  252. 

•  And 
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And  upon  the  account' of  perambulations  being  per- 
formed in  rogation  week,  the  mgation  days  were  ancieniljr 
called  gamgi'dofi ;  from  the  Saxon  gan  or  gangen^  to  go. 

M.  37  ^  38  El  Go9dd€f  and  MicbelU  Trefpafs  for 
breaking  his  clofey  and  for  breaking  down  two  gatei^ 
and  three  perches  of  hedge.  The  defendant  jufiifies  $ 
for  that  the  faid  clofe  was  in  the  parifli  of  Rudham,  and 
that  all  the  pariOiloners  there  for  time  immemorial  had 
ufed  to  go  over  the  faid  clofe  upon  their  perambulation 
in  rogation  week ;  and  bccaufe  the  plaintifF  flopped  the 
two  gates  and  obftruded  three  perches  of  hedge  in  the 
faid  way,  the  defendant  being  one  of  the  parifbionert 
broke  them  down.  And  by  the  court ;  It  is  not  to  be 
doubted  but  that  parifliioners  may  well  juftify  the  going 
over  any  man's  land  in  the  perambulation,  according  to 
their  ufage,  and  abate  all  nufances  in  their  way.  Cr«« 
£Cs.  441. 

In  the  perambulation  of  a  parifli,  no  refrefliment  can 
be  claimed  by  the  parifhioners,  as  due  of  right  from  any 
hoife  or  lands  in  virtbe  of  cuftom.  The  making  good 
fadi  a  right  on  that  foot,  hath  been  twice  attempted  in 
Ae  fpirituil  courts }  but  in  both  cafes,  prohibitions  were 
granced,  and  the  cuftom  declahed  to  be  againft  law  and 
lofen..  GUf.  213.  2  RtWs  Rip.  259.  2  Lev.  163. 
3  £4.  609. 

Tbefe  perambulations  (tho'  of  great  ufe  in  order  to  pre« 
ieive  the  bounds  of  pariflies)  were  in  the  times  of  po« 
fcry  accompanied  with  great  abufes ;  viz.  with  feaflings 
lad  with  fuperftition  ;  being  performed  in  the  nature  of 
I    poccflions,  with  banners,  hand  bells,  lights,  flaying  at 
CRifey  and  the  like.     And  therefore  when  pruijjions  were 
illbidden,  the  ufeful  and  innocent  part  of  perambulati§ns 
retained,  in   the   injundions   of   queen  Elizabeth ; 
it  was  required,  that  for  the  retaining   of  the 
'  pmmbiilation   of  the   circuits   of   p.uiflies,    the   people 
AdBld  once  in  the  year,  at  the  time  accuftomed,  with 
III  cnrate  and  the  fubiiantial  men  of  the  parifli,  walk 
the    (Pariflies,   as    they   were  accuftomed,  and  at 
return  to  the  church  make  their  common  prayers.  - 
Che  curate  in  their  faid  common  perambulations,  was 
H  Ceftaio  convenient  places  to  admonifli  the  people,  to 
Mi  thanks  to  God  (in  the  beholding  of  his  benefits),  and 
Mr  the   increafe   and  abundance  of  his  fruits  upon  the 
of  the  earth ;  with  the  faying  of  the  103d  pfalm. 
time   alfo  the  faid  minifter  was  required,  to 
thefe  or  fucb  like  fentcnccs,  Curfed  be  be  which 
1 1  tranjlaUtb 
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iranJtaMb  tbi  bounds  and  d$lles  of  bis  mighbour  $  or  fuc^ 
other  order  of  prayers,  as  (houjd  be  lawfully  appointed. 
'Gibf.  213. 

But  the  fuperftitions  here  laboured  agatnft,'  were  not 
(o  eafily  fuppreiled  ;  as  may  be  gathered  from  the  e ndea* 
vours  ufed  to  fupprefs  them  fo  Idte  as  the  time  of  arch- 
bifliop  Grindal :  And  now,  fince  that  hath  been  longef- 
feded,  it  were  to  be  wifhed,  that  perambulations  were 
held  more  regularly  and  frequently  than  now  they  are ;  to 
the  end  the  limits  of  pariihes  may  be  the  better  kept  up 
and  afcertained.  Gibf.  213. 
^A«'*wber*  3*  '^^^  bounds  of  parifhes,  though  coming  in  quefiioa 
t»fcctrirt,         1*^  B  fpiritual  matter,  fiiall  be  tried  in  the  temporal  court. 

This  is  a  maxim,  in  which  all  the  books  of  comilaon  law 
are  unanimous;  altho*  our  provincial  conftitutions  do 
mention  the  bounds  of  parifhes,  amongft  the  matters  which 
merely  belong  to  the  ecclefiaftical  court,  and  cannot  belong 
to  any  other.  ^'bT,  212.  {m) 

And  in  the  140.  when  a  prohibition  was  prayed  to  the 
fpiritual  court,  for  proceeding  to  determine  a  cafe  of  tithes, 
the  right  to  which  depended  on  the  lands  lying  in  this 
orthatviT/i  it  was  denieil  by  the  whole  court  of  king's 
bench,  who  declared,  that  the  bounds  of  villa  are  triable 
in  the  ecclefiaftical  court.  Gibf,  213.— —But  this  was 
between  two  fpiritual  perfons,  the  re£tor  and  vicar« 
a  Roirs  Jbr,  312. 

And  in  the  cafe  of  Ivis  and  Wright^  H.  15  Car.    If  the, 
bounds  of  a  village  in  a  parifli  come  in  queftion  in  the 
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(»)  The  boonds  of  a  parifh  may  be  tried  in  an  aAion  at 
law ;  but  a  bill  will  not  lie  for  an  iflue  or  commiflioo  to  af* 
certain  boundaries  between  two  parifhes :  except  perhaps  the 
parifhioners  have  a  common  rigbt,  as  where  all  the  tenants  of 
a  manor  claim  a  right  of  common  by  cuftom,  in  which  caie 
the  right  of  all  is  tried  by  trying  the  right  of  one ;  or  whert 
all  parties  concerned  are  before  the  court,  i  Bro,  40.  Tkt 
farifl}  of  St.  Lukt  Old ftrtet  v.  tbo  farijh  of  Sii  Ltonard 
Sbortditch.  1  Jnfir.  39;.  Atkjns  v.  Hattom%  where  a  com« 
sniflion  was  prayed*  in  the  court  of  exchequer*  to  afcertain  the 
bounds  of  a  parifh  upon  a  prefuroption  that  all  the  lands 
within  it  would  be  titheable  to  the  parfon*  but  denied ;  and 
where Jt  is  faid,  that  the  firfl  mentioned  decifion  was,  upon 
a  bill  brought  by  the  parilh  of  St.  Luke,  to  avoid  confufion  in 
snaking  the  rates*  a  number  of  houfes  having  been  built  on 
wade  land,  and  it  being  doubtful  to  which  par^  the  different 
paru  of  the  wafts  belonged* 

eccle- 
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ecclefiaftical  court,  in  ,1  fuit  between  the  parfon  impro- 
priate and  the  vicar  of  the  fame  parifb,  as  if  the  vicar 
claim  all  the  tithes  within  the  village  of  D  within  the 
parifhy  and  the  parfon  ,al]  the  tithes  in  the  refidue  of  the 
parifli,  and  the  queftion  between  them  is,  whether  cer- 
tain lands,  whereof  the  vicar  claims  the  tithe,  be  within 
die  village  of  D  or  not;  yet  inafmuch  as  it  is  between 
fpiritual  perfons^i  viz.  between  the  parfon  and  vicar,  al- 
tbo'  the  parfon  be  a  layman,  and  the  parfonage  appropri- 
ate a  lay-fee,  yet  it  {hall  be  tried  in  thcecclefiaftical  court. 
And  in  this  cafe  the  prohibition  was  denied.  2  Rolts 
£kr.  311. 

And  by  the  17  G,  2.  c.  37.  it  is  ena^Sed,  that  where 
Aeie  Ihall  be  any  difpute,  in  what  parifh  or  place,  im- 
proved wafies  and  drained  and  improved  marfli  lands  lie, 
and  ought  to  be  rated ;  the  occupiers  of  fuch  lands,  or 
hoofes  built  thereon,  tithes  arifini^  therefrom,  mines 
therein,  and  faleable  underwoods,  (hall  be  rated  to  the 
lelief  of  the  poor  and  to  all  other  parifh  rates  within  fuch 
liarifll  and  place  which  lies  neareft  to  fuch  lands :  and 
tf  00  application  to  the  officers  of  fuch  pari(h  or  place  to 
kave  the  fame  afleflTed,  any  difpute  (hall  arife  ;  the  juftices 
of  the  peace  at  the  next  fcffions  after  fuch  applicatioti 
Made,  and  after  notice  given  to  the  officers  of  the  feveral 
parifi&es  and  places  adjoining  to  fuch  lands,  and  to  all 
Othen  interefted  therein,  may  hear  and  determine  the  fame 
im  the  appeal  of  any  perfon  interefted,  and  may  caufe  the 
fine  to  be  equally  aflTeflfed  ;  whole  drtcrmination  therein 
•  IhaD  be  final.  But  this  (hall  not  determine  the  boundaries 
of  anv  pariih  or  place,  other  than  for  the  purpofe  of  rating 
lands  to  the  relief  of  the  poor,  and  other  parochial 

/.  If  a. 

And  by  the  2  &  3  Ed,  6.  c,  13.  Every  perfon  who 
Ihril  have  any  beafts  or  other  cattle  tithable,  depafturing 
iiPiB^  wafte  or  common,  whereof  the  pariCb  is  not  cerr 
jMfaly  known,  (hall  pay  the  tithes  thereof  where  the 
of  the  cattle  dwells.    /.  3. 
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r.  DON  I  FACE.    //'#  A  ir^/^  /i^/  tbi  iffcn  fer 

^  tmfy  waUr  be  cBuftrred  Mf9n  p^ar  cUrks.     Liod.  142* 

For  the  iindcrflao  ing  cf  which  confticutioo,  it  is  to 
be  ohfenrcd,  chat  parifii  clerks  were  heretofore  real  clerks  ; 
of  whom  ereij  mioifter  had  at  leaft  one,  to  affift  under 
him,  iQ  the  cdebraticn  ofdifiae  offices;  aod  for  hu  bet- 
ter maintenance,  the  profits  of  the  office  of  aqu^UjiJia 
(who  was  an  affiftant  to  the  minifier  in  carrying  the 
holy  water)  were  annexed  nnto  the  office  of  the  parilk 
clerk  by  this  conftitution :  fo  as,  in  after  timet,  oqtuekm^ 
jslus  WAS  only  another  name  for  the  clerk  officiating  ho- 
der  the  chieF  mintfler. 
tiit^ufifica-         2*  Ctfv.  91.  Ao<|  the  faid  clerk  (hall  be  twenty  years 

of  age  at  the  Ifaft ;  known  to  the  parfon,  vicar,  or  mt« 
nifier,  to  be  of  honeft  converfation,  and  fufficient  for  his 
reading,  writing,  and  alfo  for  his  competent  (kill  in  fing- 
ing  (if  it  may  be). 
Hownbs  ap-         3.  All  incambents  once  had  the  right  of  nomination  of 

the  pari(h  clerks,  by  the  common  law  and  cuftom  of  the 
realm.     Giifm  214. 

And  by  the  aforefaid  confii:ution  of  archbifliop  £#»'« 
Jaci  I  ■  '  Becaufe  differences  do  fometimes  arife  between 
redors  and  vicars  and  their  pahfhioners,  about  the  con- 
ferring of  fuch  offices,  ue  do  decree,  that  the  fame  rec- 
tors and  vicars,  whom  it  more  particularly  concerneth  to 
knew  who  are  fit  for  fuch  offices,  (ball  endeavour  to  place 
fuch  clerks  in  the  aforefaid  cffices»  who  according  to  their 
judgment  are  (killed  and  aUe  to  ferve  them  agreeably  in 
the  divine  adminiflration,  and  who  will  be  obedient  to  their 
commands. 

And  by  Can.  91.  X0  parijb  ctnk  mptm  S9j  xmcatimJbaU 
hi  cbsfm  uitbin  tbi  d^  oj  Umim  6r  ilfivbirej  btU  by  tin 
farfin  tr  wari  gr  whtri  tben  is  n$  parjim  mr  vuar^  if  tbi 
mmt/lir  if  that  pka  fir  tbi  tlwu  biing:  ubUb  cbnu  JbaB 
hi  ^m fad  by  tbi  fald  tmmfter  vicur  ir  p^fim^  ti  tbi  fm» 
rijtiintrs  tli  next  fund^  filkmtig  in  tbi  tiau  •f  divim 
firvici. 

Since  the  making  of  which  canon,  the  right  of  putting 
in  the  pari(h  derk  bath  often  been  oootefted  bctwcta 
incumbents  and  parifhioners,  and  prohibitions  prmyed, 
and  always  obtained,  to  the  fpiritual  court  for  main- 
taining the  authority  of  the  canon  in  favour  of  the 
incumbent,  againft  the  plea  of  cuftom  in  behalf  of  the 

^    ocrs.    Gihf  214. 

,Thi^, 
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Thus,  E.  8  Ja.  CundiSl  and  PUmer.  The  parifhioners 
of  the  piriOi  of  St.  Alphage  in  Canterbury,  did  prefcribe 
to  have  the  election  of  their  pariih  clerk,  and  by  the 
canon,  the  eledion  of  the  clerk  is  given  to  the  vicar :  It 
was  adjudged  in  this  cafe,  that  the  prefcription  (bould  be 
preferred  before  the  canon  ;  and  a  prohibition  was  award- 
ed accordingly.     Hughis  275. 

T.  21  J^a.  JgrmyrCz  cafe.  Jcrmyn,  re£lor  of  the  parifli 
of  Sl  Katherine's  in  Coleman  ftreet,  and  Hammond  as 
dark  there,  fued  in  the  fpiricual  court  to  have  the  faid 
dnk  eftabliihed  there,  being  placed  there  by  the  parfon 
aeeording  to  the  late  canon ;  where  the  parifhioners  dif- 
Inrbed  hioi  upon  a  pretence  of  a  cuftom  to  place  the 
derk  there  by  the  ele£lion  of  their  veftry.  And  upon 
this  farraife  of  a  cuftom,  the  churchwardens  and  pari- 
ihkMiers  prayed  a  prohibition ;  and  after  divers  motions, 
a  probibition  was  granted :  for  they  held  that  it  was  a 
good  coftofDt  and  that  the  canon  cannot  take  it  away* 
Om.  Jm.  670. 

4.  Parim  clerks   after   having  been  duly  chofen  and  How  to  W  si* 
^fainted,  are  ufually  licenfed  by  the  ordinary.    Jtbuf.  mitted. 

104. 

And  when  they  are  licenfed,  they  are  fworn  to  obey  the 
■biier.    Johnf.  205. 

*  And  if  a  pariih  clerk  hath  been  ufed  time  out  of  mind  to 
hediofen  by  the  veftry,  and  after  admitted  and  fworn  be« 
file  the  archdeacon,  and  he  refufe  to  fwear  fuch  parifli 
fi>  elected,  but  admitteth  another  chofen  by  the  par* 
hfill  a  writ  may  be  awarded  to  him  commanding  him  to 
fcaar  him*  a  RolFs  Ahr.  234.  Vinery  Mandamus  H,  3* 
\Bmu  Akr.  531. 

And  in  the  cafe  of  A*,  and  Henchman^  official  of  the 

anfiftory  court  of  the  blfbop  of  London,  a  mandamus 

intedy  to  admit  one  Robert  Trott  to  the  office  of 

clerk  of  Clerkenwell,  being  elected  by  the  parifh  ;  it 

Ihewo  that  the  official  had  ufually  admitted  to  that 

3  Bae»  Ahr.  531. 
By  the  aforefaid  conftitution  of  archbifhop  Boniface;  Hlsfalary. 
"^Ir  fariJUotiirs  Jball  maiidoufly  withhold  the  accuftomed 
thi  aqusbajalus,  they  Jball  be  earmjlly  admonijbed 
ibifamt ;  and  if  mgJ  bt^  Jhall  bt  compiled  by  acU^ 
^        €§mfwri. 

iv-Asv]  By  which  word  we  may  underftand  that  fuch 

^'j|a  cannot  daim  any  thing  by  way  of  a  certain  allow- 

i  or  endowment  by  reafon  of  their  office  of  tf^fir^Wai: 

F  2  But 
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But  their  fuftentatlon  ought  to  be  colled^ed  and  levied  ac« 
cording  to  the  noanner  and  cuftom  of  the  country,   Lindw* 

143- 

Accvjiomtd  elms']  For  this  cuftom  ought  to  be  confider* 

ed  accordins:  to  the  manner  anciently  obferved  ;  wbicb 

alfo,    inafmuch  as  it  concrrneth  the  increafe  of  divioe 

worfliip,  ought  not  to  be  changed  at  pleafure  :  but  here* 

unto  the  parifhioncrs  may  be  compelled   by  the  bi(bop« 

Lindw.  142 

And  cuftom  of  this  kind  is  good  and  laudable,  ihal 
every  mafler  of  a  family  (for  inilance)  on  every  Lord'i ' 
day  give  to  the  clerk  b::aring  the  holy  water  fomewhtt 
according  to  th^  exigency  of  his  condition  ;  and  that  on 
chriftmas  day  he  have  of  every  houfe  one  loaf  of  breads 
and  a  certain  number  of  eggs  at  eader,  and  io  the  9ii« 
tumn  certain  (heaves.  Alfo  that  may  be  called  a  laudable 
cuftom,  where  fuch  cleik  every  quarter  of  the  yeax  tf^ 
celvetb  fomething  in  certain  in  money  for  his  fuftenancfy 
which  ought  to  be  coHedeJ  and  levied  in  the  wbole  pji* 
riCh.  For  fuch  laudable  cufto.n  is  to  be  obferved ;  aod 
to  this  the  parifliione.s  ought  to  be  compelled  ;  for  bavii^ 
paid  the  fame  for  fo  long  a  time,  it  (hall  be  prefiiififd 
that  at  firft  they  voluntarily  bound  themfelves  thereunto* 
Lindw.  143. 

Admonifijed]  Not  only  by  the  minifterSf  but  alfo  ani   j| 
more  efpccially  by  the  ordinary  of  the  place.    Lindw,  143^ 

B)  ecc'efiaftkal  cenfure]  Oi  wliich  there  are  three  kindf  t 
fufpcnfion,  excommunication,  and  interdid.    Lindw.  I43» 

And  by  Can.  91.     The  J  aid  cUrki  Jhall  havt  and  rmipi 
thiir  ar.ciint  wageSy  uithjut  fraud  or  diminution^  eitbtr  §i  S 
the  hnnris  of  the  churihwardcns^  at  fuch  tim^s  as  bath  Am' 
accvjlomed^  or  by  their  own  colle£iionj  according  t§  ibi  m^ 
ancient  cvjlom  of  every  parifh, 

Ancient  wages']  In  cafe  fuch  cuftomary  allowance  it  de« 
nied,  the  foregoing  confiitucion,  and  the  pradice  theue* 
upon,  dire£l  where  it  is  to  be  faed  for,  viz,  before  tlie 
ordinary  in  his  ecclefiadical  court.  That  conftitutipii 
(as  we  fee)  calls  thofe  wages  accfjlomed  ahns ;  and  in  the 
regifter  there  is  a  confultation  provided  in  ^cafe  of  t|lt 
fame  nature,  for  what  the  writ  calls  largitio  cbmi${ 
(as  being  originally  a  free  gift),  which  by  parity  cjjf^ 
fon  may  be  fairly  extended  to  the  prefent  cafe.     .(y|| 

ai4.    * 

But  by  the  common  law ;  If  a  parifli  clerk  claim 
cuftom  to  have  a  certain  quantity  of  bread  at 
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fXtwrf  inhabittnt  of  the  parifb,  or  the  like,  and  fue  for 
tbu  10  the  fpiritual  court  j  a  prohibition  lieth.  2  Relics 
M^»  286* 

M.  3  An.  PariiT  and  Clarke.  The  clerk  of  a  pari(h 
Biclled  agaioft  the  church wa/dens,  for  fo  much  monej 
dae  to  him  by  cuftom  every  year,  and  to  be  levied  by 
them  on  the  refpe£tive  inhabitants  in  the  faid  parifli; 
and  after  fentence  in  the  fpiritual  court,  the  defendants 
fHggefted  for  1  prohibition,  that  there  was  no  fuch  cuf- 
tom la  the  plaintiff  had  fet  forth  in  hi^  libel.  It  was 
oh)C^d  againft  granting  the  prohibition^  that  it  was  now 
tso  late,  becaufe  it  was  after  fentence,  efpecially  fince  the 
ciiftom  was  not  denied ;  forifithad,  and  that  court  had 
procecdedy  thent  and  not  betore,  it  had  been  proper  to 
nofve  for  m  prohibition.  But  by  Holt  chief  jufticc ;  it  Is 
never  loo  late  to  move  the  king's  bench  for  a  prohibition^ 
where  Che  fpiritual  court  had  no  criginal  jurifdidlion,  as 
tkey  bad  not  in  this  cafe,  becaufe  a  clerK  of  a  parrfh  is 
amdicr  a  fpiritual  perfon,  nor  is  this  duty  in  demand  fpt* 
lilaaly  for  it  is  founded  on  a  cufiom,  and  by  confe- 
iriable  at  law  \  and  thcrrefore  the  clerk  may 
ao  aAion  on  the  cafe  againft  the  churchwardens 
far  oeglcAing  to  make  a  rate,  and  to  levy  it,,  or  if  it  had 
been  levied  and  not  paid  by  them  to  the  plainfiiF.  6  Modm 
152.     3  Sulk.  87. 

H.  12  G.  2.  Pitts  and  Evans,  A  prohibition  was 
mm^td  to  a  fuit  in  the  fpiritual  court  by  the  clerk  of  St. 
Magnus  for  is.  4d.  afleflcd  on  the  defendant's  hotife  at  a 
tcftrf  in  1672,  to  be  paid  to  the  parifh  cleric.  For,  by 
the  court,  he  is  a  temporal  officer ;  or  if  not,  yet  he  could 
fue  there  tor  fuch  a  rate :  for  if  it  is  due  by  cuftom,  he 

f  maintain  an  ojfumpfu ;  if  not,  a  quantum  merur^  or  a 
hik  in  equity.     Strangi  1 108.  (n)  * 

6.  The 


(a)  S.  C.  13  Fin,  Ab.  155. 

*  Bat  to  fue  for  fo  fmall  a  matter,  either  at  law  or  in  equity^ 
hj  no  means  eHgtble ;  as  the  remedy  mud  needs  be 
LBtly  worfe  than  the  difeafe.    Why  ic  m-ghc  not  be  made 

rable  before  jq dices  of  the  peace  in  like  manner  as  fmjill 

iileff,  or  in  fooe  other  eafy  ani  expeditious  method,  ni>  fuf- 
icientreafofl  feems  to  have  been  afligned.  Indeed,  after  all, 
Ae  aaaoer  of  rerovering  this  fafary,  difficult  as  it  muy  be,  is 
ik  Ae^caceft  difficulty ;  for  by  the  continual  decrease  in  the 
lalae  of  money,  alffloft  nothing  remains  to  be  contended  for. 

F  3  Two 
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HoF  to  U^c-         6.  The  parifii  clerk  ought  to  be  deprived  by  him  that 
moved  frooi  hit    placed  him  in  his  office  ^  and  if  he  is  unjuftiy  deprived,  a 
^^*  maitdamui  will  lie  to  the  churchwardens  to  reftore  him: 

for  the  law  looks  upon  him  as  an  officer  for  life,  and  one 
that  hath  a  freehold  in  his  place,  and  not  as  1  lervant ; 
and  therefore  will  not  fufFer  the  ecclefiaftical  court  to  de- 
prive him,  but  only  \o  corre<£l  him  for  any  mifdemeanor 
by  ecclefiafiical  cenfures.  3  RelCs  Ahr,  z^^.  Gibf.  214* 
God.  192. 

7.  I'iG.  Town/bend  znd  Thorpt,  The  plaintiff  declared 
in  prchibition,  that  he  was  indicted  for  an  affault  with 
intent  to  commit  fodomy,  notwithftanding  which  he  was 
proceeded  againfi  in  the  fpiritual  court  for  the  fame  ofienc^ 
and  for  drunkennefs.  The  defendant  pleaded,  that  the 
plaintiff  was  a  parifb  clerk,  and  that  the  fuit  there  was  not 
anly  to  punifii  him  for  the  incontinency^  but  alfo  to  de- 
prive him  of  his  office.  Demurrer  thereupon.  And  as  it 
was  going  to  be  argued,  the  court  propofed  to  ftay  till  the' 
indidment  was  tried ;  and  it  having  been  tried,  and  the 
defendant  convided  and  pilloried,  the  court,  without  or* 
dering  the  declaration  to  be  amended,  granted  a  confitlta* 
tion'as  to  the  proceeding  to  deprive,  and  confirmed  the 
prohibition  as  to  any  other  punifhment.  They  laid,  he 
was  an  ecclefiaftical  officer  as  to  e?ery  thing  but  his  elec« 
tion.     Str.  776. 

M.  6  G.  2,  Peak  and  Bottrm.  The  plaintiff  declared 
in  prohibition,  that  he  was  fued  in  the  fpiritual  court  for 
executing  the  office  of  deputy  parifb  clerk,  wit^hout  the 
licence  of  the  ordinary.  On  dcipurrer,  three  points  were 
made:  j.  Whether  a  pari(h  clerk  be  a  temporal  or  a  fpi*' 
ritual  office.  2.  Whether  he  can  make  a  deputy.  3* 
Whether  the  licence  of  the  ordinary  is  rcquifite.  It  waa 
argued  three  feveral  times  upon  all  the  points.  But  the 
court  in  giving  judgment  founded  themfelves  only  upon 
the  laft ;  as  to  which  they  held,  that  a  licence  was  not 
necefiary,  and  therefore  gave  judgment  for  the  plaintiff  in 


Two  pence  or  three  pence,  or  a  like  dimioative  fum,  for  eadi,  j 
houfe,  when  thefe  falariet  firft  became  eftabliflied*  and  for  i|  ] 
long  time  after,  were  of  more  real  intrinfic  worthy  than  iei\' 
times  the  fame  nominal  fumi  at  prefent^  and  are  decreafing  n|'' 
value  every  day.     Infomuch  that  unlefs  fome  other  ccorfc  uai| 
be  taken  to  bring  this  matter  back  nearer  to  the  original  ftaa4* 
ard,  very  few  perfons  will  be  found  who  will- accept  the  eS€%^ 
and  many  pariihes  alieady  are  become  ioureJy  deftitute. 
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prohibition.  They  ftid  the  canon  dtd  not  rf(]oirc  i',  ao<J 
indeed  it  wculd  be  a  iraniterririjr  ibc  right  of  appointment 
le  all  intcrm  snti  purpofes  to  the  ordinary.  As  lu  the 
tiro  otbcr  point*,  the  coon  ftiongly  inclined  that  he  wai 
atcmpotal  oRiceT  as  lo  the  right  of  hia  office;  and  that 
he  might  make  a  deputy.  And  ai  to  the  firff,  when  the 
court  weic  prcfled  with  their  own  authority  In  Tawnfhtnd 
i  Thtrfi^  ihcy  (aid  it  was  a  hafty  opinion,  into  which 
r  Weie  uanrported  by  the  enormity  of  the  cafe.     Str. 

1 3p  tf  Jt  C  >.  Tarrant  and  Haxhy.    A  motion  w» 

b  for  ■  prohtbtiion  to  the  confidory  cuntt  of  Yuik,  to 

ktbcn  pr«cec(lingi  agiinft  Tarrani   (he  prcfent  pariffa 

"^ofSl.Ofilh  \n  Yi.iki  which  protetdingi  were  llierc 

the  infhnce  of  Hdxby   the  deptivcd  pinfh 

:,  for  the  teiloration  of  the  f^iid  Haxby.     It  waj  urged 

ibat  the  office  is  temporal  \  and  therefore  that  the  fpiritu^l 

court  hiih    no  junfditlion    concerning   his  depiivaiion. 

^fcta  Haxby,  ibey  faiJ,  was  deprived  hy  the  p^r'bn   and 

^■^^khole  pariOi,  for  drunk  en  nefs  iluriog  ilivine  fervicCt 

^^^■cihcr  mifderr.canora  :    Whereupon,    the    parfon   ap* 

^^^^bed   7*artant  in   hia  room.     Againft  whom,   Maxb^ 

^mBlcd  in  the  confillory  court ;  where  there  was  a  niom> 

''fiOn,  and  they  were  proceeding  to  rcflore  Haxby.     And 

sll  tbts  wu  fuggeflcd.     Upon  which,  a  rule  was  granted 

fo  Qiew  caufe.     And  now  caufe  was  to  have  been  fhewn. 

But  the  counfici,   being  fatiilied  that  it  wai  too  flrong 

agiinll  them,  gave  it  up.     And  the  rule  for  the  prohi- 

tuiita  Mil  made  abfolute.     Bur.  MamfirlJ,  367. 

^^^6   16  C.  3.   K.  and  ErajmHi  If'irnii,  clc<k.      In  the 

^^HHrrifi  cauie  was  Qiewcd  sgainll  a  mindamui  10  r^ 

^^H  ff^iHam   UtaJfluvj  to  the  office  of  parifh  clerk  of 

w/^^tA*^-     It  wa<  lldtcd,  that  i^e  cleik  was  appointed 

d^tiw  minifter  :  ih;it  he  had  fiitcc  bscomc  bankrupt,  and 

nd  nut  otiiaincd  his  cciilficaie.     That  he  had  been  guilty 

of  many  omiflirinE  in   hii  office;  was  mSually  in  piifon 

*i  (be  [ioic  of  bti  amoval ;  and  had   appginied  ■  deputy 

*ba  w<(  totally  unfit  for  the  office.     Againd  whicn,  it 

•«t  infidMi,  ihit  the  office  of  p^riih   clerk  is  a  temporal 

■Co  during  lire:  that  the  parfon   cannot  remove  him: 

[  Iliat    be  baa   a    right    to  appoint    a    deputy.     Lord 

fin  then  f*td,   ibere  wat  an  application  of  this  fort 

:stlleof  X'.  and  Prt^Qry  AJ.j^d.  j.  where  the  parfon 

>fcd  a  paiilh  clerk  appotnted  by  the  former  incumbent. 

Thcr«  the   right  of  amotion  was  in  qucflum,  and   all 

■{tcctl  ii  mult  be  foaiewbeic,  but  ibit  cafe  was  not  de* 
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cidcd.  Lord  Mansfield  afked,  what  remedy  is  there  in 
jyeftrtiinfter'ball  to  remove  him  ?  He  certainly  hath  his 
office  only  during  his  good  behaviour.  But  tho'  the  mi- 
nifler  may  have  a  power  of  rtmoving  him  on  a  good  and 
fufficient  caufe,  he  can  nevi  r  be  the  fole  judge  and  re« 
move  him  at  pieafure,  without  being  fubjed  to  the  con* 
troul  of  this  court.  By  Mr.  Juflice  AJion:  as  long  as  the 
clerk  behaves  himfelf  welU  he  has  a  good  right  and  title 
to  continue  in  his  office.  7  bcrefore  if  the  clergyman  has 
any  juft  caufe  for  removing  him,  he  fhould  ilate  it  to  the 

court. Accordingly,   the   court   enlarged   the  rule  to 

this  term,  that  ;iffidavits  might  be  made  on  both  fides,  of 
the  caufe  and  manner  of  amotion.  And  now  on  .this  day, 
upon  reading  the  affidavits.  Lord  Mansfield  faid,  it  was 
fettled  in  the  cafe  of  K,  and  Dr.  jljhtony  28  G.  2.  That  a 
parifb  clerk  is  a  temporal  officer,  and  that  the  minifter 
mud  (hew  ground  for  turning  him  out.  Now  in  this 
^fe,  there  is  no  fufficient  reafon  affigncd  in  the  affidsvits 
that  have  been  read,  upon  which  the  court  can  exercife 
their  judgment ;  nor  is  there  any  inftance  produced  of  anj 
mifbehaviour  of  confequence :  therefore  (he  rule  for  a 
mandamus  to  reftorc  him  mud  be  made  abfolute,  Cowpir 
370. 

[Serving  the  office  of  parifh  clerk  for  a  year,  gains  a 
fettlement,  although  he  be  chofen  by  the  parfon,  and  not 
the  parifhioners,  and  have  no  licence  from  the  ordinary, 
and  although  he  be  a  certificate  man.  i  Sali^  536. 
a  Sir.  942.     2  Sejl  Caf.  182.] 

Parochial  Library.    See  Htbrarpf 


TJ ARSON,  ferfona,  proptrly  fi^nifies  the  reflor  of  a 
''-     pariOi  church  j  bccaufe  during  the  time  of  his  incum* 
bency  he  reprefents  the  church,  and  in  the  eye  of  the  laur 
fuftains  the  perjcn  thereof,  as   y^t\\  in  fuing,  as  in  being  ' 
fued,  in  any  aciion  touching  the  fame.     God,  185. 

Parfon   iwparfonce  (ptrjena  imperfiinata )  is   he   that  as 
lawful  incumDent  is  in  a^ual  pofleffion  of  a  parifii  church^^ 
and  with  whom  the  church  is  full,  whether  it  be  prefenta- 
tive  or  impropriate.      I  Z'^/.  ;^co. 

The  law  concerning  parfons,  as  difiinA  from  vicars,  19 
Ucatcd  of  under  the  title  appropriation. 

^atrfarcSf 
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A  Patriarch'  is  (he  chief  bifliop  over  fevcral  countries  or 
^^  provinces,  as  tfn  archbifhop  is  of  feveral  diocercsi 
and  bath  feveral  acchbifhops  under  him*     dd.  20. 

Patron^  patronage.         See  ^DdOtofoiU 


I.IJ^XEMPT  jurifdiclions  are  fo  called,   not  becaufc  CKempcJorU;0e» 
^  they  are  under  no  •rdinary;  but  becaufe  ibey  arc  **•••*« l^*"'* 
MC  under  the  ordinary  of  the  diocefe,  but  have  one  of  their 
own.    Tbefe  are  therefore  called  peculiars,  and  are  of 
icveral  forts.     1  StilL  336. 

2.  As,  firft.  Royal   peculiars:    which  are   the  king's  Rosril fseuKanb 
free  cha^h,  and  are  exempt  from  any  jurifdiclion  but  the 

king's,  and  therefore  fuch  may  be  refigned  into  the  kino's 
hands  as  cheir  proper  ordinary  j  either  by  ancient  privi- 
]cge,  or  inHeren*  right,     i  StilL  337.     Lindw^  125. 

3.  Pcruliars  uf  the  archoifhops,  exclufive  of  the  bifliops  Archbiftofi  po» 
and  archdeacons  ;  which  fprung  from  a  privilege  they  had^  cnliact, 

tt>  enj  y  jurifdidlion  in  fuch  places  where  their  feats  and 
pofleffions  weie  :  and  this  was  a  privilege  no  way  ur^fit  or 
nnfcafbi-able,  where  their  palaces  were,  and  the}  often- 
liliMS  repaired  to  them  in  perfon  ;  as  anciently  the  arch* 
bifliops  appear  to  have  done,  by  the  multitude  of  ktters 
^led  from  t-  tir  feveral  feats      Gibf.  978. 

In  tnefc  peculiars  (\\hich,  within  the  province  of  Can- 
terbury, amount  to  more  than  a  hundred,  in  the  feveral 
rfiocefcs  or  London,  Winchefter,  Rochifter,  Lincoln, 
Morwich,  Oxford,  and  Chichcfler)  junlJi£tion  is  admU 

by  feveral  commiiLries;  the  chief  of  whom  is  the       ^ 
of  the  arches,  for  the  thirteen  pecuhars  within  the 
^Oj  of  London.    And  of  thefe  Li nd  wood  (p.  79)  C'bferves, 
^  Ht  their  jurifuidti^n  is  archidiaconal.     Gtbf.  978. 
^  Peculiars  of  bifhops,  exclufive  of  the  jurifdi£tion  of  pcfulimofU* 
bilhop  of  the  diocefc  in  ^  hich  they  are  firuated.     Of  fljop* ««  soother 

fort,  the  bifhop  of  London  hath  four  parjhes  with-  ^"*'''' 
the  diocefe  or  Lincoln  ;  and  every  biOiop  who  hath  a 
in  the  diocefe  of  another  bi(hop,  may  therein  rxercife 
jJBopal  jurifdidion.     And  therefore  Lindwood  (pt  318) 

8  fays. 
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hys,  the  fignificatioD  of  bijhoprick  n  larger  than  that  of 

/  dUcife^  becaufe  a  biihoprick  may  extend  into  the  diocefe 

of  another  bifhop,   by  reafon  of  a  peculiar  jurifdiiSion 

which  the  bi(hop  of  another  diocefe  may  have  therein* 

Oibf.  978- 

Fccvfiartofbi-       5.  Peculiars  of  bifhops  in  their  own  diocefey  exclufire 

iioptiodMir     of    archidiaconal  jurildidion.       Of   which,    Lindwood 

riiewtf //€«-'  (P*  *^°)  writes  thus :  There  arc  fonae  churches,  which 

iticoMliari^    altho'  they  be  fituate  within  the  precin£ts  of  an  arch* 

^^^>AB*  deaconry,  yet  are  not  fobjed  to  the  archdeacon  ;  fuch  at 

churches  regular  of  monks,  canons,  and  other  religious  ; 

fo   alfo  if   the    archbifliop  hath   referved    fpecially  any 

churches  to  his  own  Jurifdidion,  fo  as  that  within  the 

fame  the  archdeacon  mall  exercifc  no  jurifdidion ;  as  it  is 

in  many  places,  where  the  archbifiiops  and  biihops  do 

exercifc  an  immediate  and  peculiar  jurifilidion.     Glhf. 

978. 

As  to  the  former  of  thcfe,  the  jurifdidion  over  religious 
houfes ;  the  archdeacons  were  excluded  from  that  by  the 
ancient  canon  law,  which  determines,  that  archdeacons 
Ibali  have  no  jurifdidion  in  monafteries,  but  only  by  ge- 
neral or  fpecial  cufiom ;  and  if  the  archdeacon  could  not 
make  out  fuch  cuftom,  he  was  to  be  excluded  from  jurif- 
didion,  becaufe  he  could  not  claim  any  authority  of  com- 
mon right.  As  to  the  other,  namely,  the  exempting  of 
particular  pari(hes  from  archidiaconal  jurifdidion  \  there 
are  not  only  many  inftances  of  fuch  exemptions  in  the 
ccclefiaftical  records,  but  the  pariftes  themfelves  con« 
finuc  fo  exempt,  and  remain  under  the  immediate  jurif- 
didion  of  the  archbi(hop,  as  in  other  places  of  the  bifhop* 
Gihf.  978. 
•rdcmspre.  6.  Peculiars  of  deans,  deans  and  chapters,  prebenda- 
WodarieiytDd  fies,  and  tbc  like ;  which  ire  places  wherein  by  ancient 
CompofitioQS  the  bifliops  have  parted  with  their  juiifdic- 
tion  as  ordinaries,  to  thofe  focieties;  probably  becaufe 
the  poiTeffions  of  the  refpedlive  corporations,  whether  fole 
or  aggregate,  lay  chiefly  in  thofe  places :  the  right  of 
which  focieties  was  not  original,  but  derived  from  the 
bifhop,  and  where  the  compoiitions  are  loft,  it  depends 
upon  prefcription.     Gihf,  978.     i  StiU.  337. 

M,  8  W^  RMnfon  and  Uodfahe.  Upon  motion  for  a 
prohibition  to  day  a  (bit  in  the  biihop*s  court,  upon  fug* 
geftion  that  the  party  lived  within  a  peculiar  archdeaconry; 
it  was  refolvcd  by  the  court,  that  where  the  archdeacon 
hath  a  peculiar  jurifdidion,  he  is  totally  exempt  from  the 
power  of  the  buhop^  and  the  bUbop  cannot  enter  there 

and 


and  hold  court ;  and  in  fuch  cafe,  if  the  party  who  lives 
within  the  peculiar  be  fucd  in  the  bi(hop*s  court,  a  pro- 
hibition fliall  be  granted :  but  if  the  archdeacon  hath  not 
a  peculiar,  then  the  bifliop  and  be  have  concurrent  jurif- 
didion,  and  the  party  may  commence  his  fuit,  either  in 
ihe  archdeacon's  court  or  the  bifbop's,  and  he  hath  elec- 
tion to  chufe  which  he  pleafeth  :  and  if  he  commence  in 
the  bifliop's  court,  no  prohibition  {hall  be  granted  ;  for  if 
it  (hould,  it  would  confine  the  bifliop *s  court  to  determine 
Doibing  but  appeals,  and  render  it  incapable  of  having 
ally  caufrs  originally  commenced  there.     L.  Raym.  123* 

It  feems  to  be  true  dodrine,  that  no  exemptions  grant* 
cd  to  perfons  or  bodies  under  the  degree  of  bifliops,  extend 
to  a  power  of  employing  any  bi(hop  they  can  procure,  to 
perform  for  them  fuch  ads  as  are  nierely  epifcopal,  unlefs 
.fecial  words  be  found  in  their  grants  of  exemption,  im« 
pNvering  and  warranting  them  fo,  to  do ;  but  that  all  fuch 
lAi  arc  to  be  performed  by  the  bifliop  &f  the  dioccfe  with- 
n  which  diey  are  fituated,  afcer  the  exemption  as  much 
m  before :  Or,  in  other  words,  that  the  exemptions  in 
wkicb  no  fuch  claufe  is  found,  are  only  exemptions  from 
tte  czercife  of  fuch  powers,  as  the  perfons  or  bodies  are 
mftkU  of  exercifing.  Thus  it  is  in  granting  letters  di- 
fBflbry  (as  hath  been  fliewed  before,  in  the  title  j^}llfn8« 
tfbn)«  And  thus  it  feems  to  have  been  underl^ood,  in 
Ae  a£l  of  confecrating  churches  and  churchyards,  and 
ivooociling  them  when  polluted  ;  by  a  licence  which  we 
find  the  dean  of  Windfor  had  from  the  guardian  of  the 

;  .  %irftiialties  of  Salifbury,  to  employ  any  catholick  bifliop 
tD  reconcile  the  cloyfler  and  yard  of  the  faid  Utt  chapel, 

^     whesi  they  had  been  polluted  by  the  fliedding  of  blood.— 

\         u  the  time  of  archbifliop  Winchelfey,  upon  an  appeal 
[    to  Rome,'  in  a  controverfy  concerning  Pagham,  a  pecu- 
Kr  of  the  archbifliop  of  Canterbury  ;  it  was  faid,  in  the 
'Intefcntation  to  the  pope,  to  be  of  Canterbury  dioceft ; 
Wttcb  was  obje£led  againfl  in  the  exceptions  on  the  other 
"jBfa  becaufe  in  truth  and  notoriety  it  is  in  the  diocefe  of 
'uKcbefter.    Which  was  a  juft  exception  in  point  of  form : 
the  proper  flyle  of  thofe  peculiars,  as  often  as  they 
iDcntioned  in  any  infiruments,  is,  of  or  in  fuch  a  tUo^ 
(namely,  the  diocefe  in  which  they  are  fituated)  and 
ti^  feculiar  and  immediati  jurijdi^fiin  9f  tbt  artbbijbtp, 

979- 
/•   Peculiars    belonging   to  monafleriesi   concerning  Offfloniflcrieft 

Mcb^  it  is  enaAcd  by  the  31  //•  8.  c.  iji  that  fuch  of 

the 
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the  la:t  nr^riflerics  abbaihie*,  pricrie;,  nunnriies,  ccfc- 
Icccs,  hrfi^'iulj,  h^uics  of  f:icri,  and  crhrr  it.'iijir.ji  and 
ecclcfui\i«^i*l  hvTj'.LS  and  pUcn,  *r.d  iii  church ti  aix  ciij- 
pcls  to  ihcm  b^-loi.^i.  j,  whuh  btforr  :r.e  diirwr.uii-r.  wee 
cxrmpicJ  fK'm  ihc  vifuai.on  an:  ::  tr  -ur^-ii^ric:.  o:  :rr 
orihnai\s  thill  firm  Icnccfojih  rz  ».:::;-  i/.t  T-j:i:li;;ii:ia 
and  vifiution  of  ibe  c.icinary,  w.r'.ri  UTiOfe  i:io:e.e  :bt? 
arc  f»;uatc,  oi  w;thin  ir.e  jurifj  cl.oa  ir.d  ViiiiLZ.or.  ;.:*  :'^ch 
pcrforts  ab  K   iJ^c   tiPg  IhiU   be  linitci   ar.^  arpojiicc. 

Such  cxcmptiiMis  wcic  comm jpIt  z'irtff  it  Rom-,  :d 
thofc  wh*>  tiluiUd  Ur  them  ;  cfp*c:aL  j  :c  ;r.r  *a-rc7  skw 

Baftcrics^  aa.^  tu»  h  who  hj  1  wca*tn  cnr^jiT  ;o  .'d  ir::  poiri 
cirully  :  bui  i^r  mj.J>J  *'1  \':"i:iiion  be  r£  •::  c^irmDr.  t.z^I 
in  ihc  hifliopt  ihc  ii!ii;iiu.>  uhu  had  G:>:i:::M  :"-:r  excns^ 
tions,  WCIC  luSIr  In  hf  iliti',  anJ  »cfcbcur-  i:-.::n  pain 
of  coniuxa^y,  ciihw  u^  uj^.iiii  lo  his  v.Siii  :r.,  or  to  ex- 
hibit thrir  bulls  if  rvr.i>pi;.Mi,  to  i-c  end  r-ej  xnigki  be 
viewed  anvi  c\  m.nrj,  ;.jui  ihe  b  ih-^  mghi  ;'ee  c4  vbac 
luihoriiV  an.)  cxi^r.i  i*><m  wnt.c.  AnJ  wr.ercas  this  ttamie 
veils  a  power  in  tiir  ki.  i;.,  lo  luSicct  any  cf  iboe  religicws 
hou'^es  which  wcir  hur.i^'oic  nwile  ex:mpt,  to  I'uch  :urif- 
diflion  as  he  ihoultl  ai'»f^MiH,  rxclufivc  of  the  orcinary  ; 
there  can  be  no  dou' i«  but  that  the  perfons  «ho  cUim 
exeirpticn  t:om  the  ulr^iioii  ot  the  ordinary  in  tirrae  of 
fuch  appi  intiTicnf,  air  i.b'irrJ  upon  pain  of  ecclehatiicdl 
cenfures  (m  like  mannci  ^>  (he  nhgious  were)  to  fubotit 
the  evidences  of  their  r.xui.piiitn  to  the  examinatioa  of  the 
oruinary ;  vviihout  vhi.  h,  it  is  impoilibie  for  bim  to  know 
hjw  far  hi?  authority  extends.     Gihj.  qj-j. 

8.  By  the  25  H.  8.  c  19.  All  appeals  to  be  bad  froai 
p'aces  exemps  which  hcictofore,  t-y  rcafon  of  grants  or 
Ji.;trtics  tf  iuch  places  exen-p',  wcit  to  the  bi(bop  or  fee 
of  Rome,  fliall  be  to  the  icing  in  chancery  ;  which  (hall 
be  definitively  determined  by  auihority  of  the  king's  com- 
mifliion  :  to  that  no  axhhifhop  or  biftw-^p  fliall  intermit  or 
meddle  with  any  fuch  sppe^ls,  olherw.fe  than  they  mighc 
have  done  before  the  m^ilcing  of  this  afl.    /  6. 

9.  By  the  25  //.  8.  c,  21.  Viiuarionsuf  placescxempfy 
which  herttofore  wtre  vihted  by  the  pope,  fha!I  not  be  by 
the  arcbbilhop  of  Canterbury ;  but  in  luch  cafes,  redrefs 
v.fitation  and  confirmation  fball  te  by  the  king,  by  com- 
mifHon  under  the  great  fea). 

And  bv  the  ftatute  of  the  i  G./i.  2.  c,  10.  All  don»» 
tives  which  have  received  cr  ihjU  rectite  the  auimenta* 
tion  of  the  govern'jrs  of  queen  Anne's  bcuncv|  flidll  there. 

by 
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by  lod  irom  thenceforth  become  fubje£l  tothejurifdiSion 
of  the  bifbop  of  the  diocefe :  and  that  no  prejudice  may 
thereby  arife  to  the  patrons  of  fuch  donatives,  it  is  provided^ 
chat  00  fuch  donative  (hall  be  fo  augmented,  without  con- 
fioBt  of  the  patron  under  his  hand  and  feal. 


0endnee« 


i.pENANCE  is  an  ecclefiaftical  punifliment,  ufcd  Ofj^MBcenrt 
^  io  the  difcipline  of  the  church,  which  doth  affca  ^J)*^'*'** 
the  hody  of  the  penitent ;  by  which  be  is  obliged  to  give 
I  public  fatisfa^ion  to  the  church,  for  the  fcandal  he 
hathgifca  by  his  evil  example.  So  in  the  primitive  times^ 
they  were  to  give  teftimonies  of  their  reformation,  before 
they  were  re-admitted  to  partake  of  the  myfieries  of  the 
charch.  In  the  cafe  of  inceft,  or  incontinency,  the  fm* 
■er  11  ufiially  injoined  to  do  a  publick  penance  in  the  ca- 
thedral or  parifh  church,  or  publick  marker,  barelegged 
bareheaded  in  a  white  (heet,  and  to  make  an  open 
m  of  his  crime  in  a  prefcribed  form  of  words  ; 
Wkicb  if  augmented  or  moderated  according  to  the  quality 
ef  the  fault,  and  the  difcretion  of  the  judge.  So  in  fmaller 
telts  and  fcandals,  a  puLlick  fatisfadion  or  penance,  as  the 
pigB  (ball  decree,  is  to  be  made  before^  the  niiniHer, 
chfffcbwardens,  or  fome  of  tbe  pariihloner?,  refpcdc  being 
bad  to  the  quality  of  the  cffcrnce,  and  circumftanccs  cf 
iheCiA;  as  in  the  ca;'e  of  defamation,  or  laying  violent 
VmIs  00  a  miniHer,  or  the  like.     God.  jlppend,  18. 

Afid  as  thefe  ccnfures  may  be  moderated  by  the  judge's 

tioo,  according  to  the  nature  of  the  oiFence  ;  fo  alfo 

nay  be  totally  altered  by  a  commutation  of  penance  : 

this  hath  been  the  ancient  privilege  of  the  ecclefiaftical 

to  admit  that  an  oblation  of  a  fum  of  money  for 

IS  ufa  (hall  be  accepted  in  fatisfacHion  of  publick  pe- 

MM     Id.  19. 

JMt  penance  muft  be  firft  injoined,  before  there  can  be 
AMOunutation  ;  or  otherwife  it  is  a  commutation  for  nor 
Thk-     Gcd.  89. 

Liodwood  and  other  canonifts  mention  three  forts  of  Peamceof  di* 

f  en  kindt* 


(i)  Private;  injoined  by  any  pried  in  hearing  confef- 

(2)  Publick  i 
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(l)  Publick ;  ifljoined  by  the  prieft  for  any  ootorioo^ 
crime,  either. with  our  without  the  bifhop's  licence  accord- 
iog  to  the  cuftom  of  the  country. 

(3)  boiemn  penance;  concerning  which  it  is  ordained 
by  a  conftitution  of  arcbbifliop  Peccbam^  as  folk>wetb : 
Whereas, ^according  16  the  facred  canons,  greater  fins, 
fuch  as  incefi  and  the  like,  which  by  their  fcandal  raife  a 
clamour  in  the  whole  city»  are  to  be  chafiifed  with  folcma 
penance ;  yet  fuch  penance  feemeth  to  be  buried  in  obli- 
vion by  the  negligence  of  fome,  and  the  boldnefs  of  fuch 
criminals  is  thereby  tncreafed ;  we  do  ordain,  ^hat  fuch 
folemn  penance  be  for  the  future  impofed,  according  to 
the  canonical  fandions.     Lindw.  339. 

And  this  penance  could  be  injoined  by  the  bifliop  only  ; 
and  did  continue  for  two,  three,  or  more  years.  But  in 
latter  ages,  for  how  many  years  foever  this  penance  was 
inflidedy  it  was  performed  in  Lent  only.  At  the  begin- 
ning of  every  Lent,  during  thefe  years,  the  offender  was 
formally  turned  out  of  the  church ;  the  firft  year,  by  the 
bifhop ;  the  following  year  by  the  bifliop,  or  prieft.  On 
every  Maundy  Thurfday,  the  offender  was  reconciled 
and  abfolved,  and  received  the  facrament  on  Eafter-dayt 
and  on  any  other  day  till  Low  Sunday :  This  was  done 
either  by  the  bifliop  or  prieft.  But  the  laft  final  reconci* 
liation,  or  abfolution  could  be  paffed  regularly  by  none  buc 
the  bifliop.  And  it  is  obfervable,  that  even  down  to 
Lindwood's  time,  there  was  a  notion  prevailed,  that  this 
folemn  penance  could  be  done  but  once :  If  any  man  re- 
lapfed  after  fuch  penance,  he  was  to  be  thnift  into  a  mo- 
naflery,  or  was  not  owned  by  the  church ;  or  however 
ought  not  to  be  osimed  according  to  the  ftridnefs  of  the 
caooo  :  tho'  there  is  reafon  to  apprehend,  that  it  was  often 
otherwife  in  h&»  And  indeed  this  folemn  penance  was 
fo  rare  in  thofe  days,  that  all  which  hath  been  faid  on  thfs 
fubjed  was  rather  theory  than  prafiice,  except  perhaps  in 
cafe  of  herefy.    J^bnf    Pecch.  * 

3.  Bwifact.  We  do  ordain,  that  laymen  fliall  be  com- 
pelled by  the  fentence  of  excommunication  to  fubmit  to 
canonical  penances,  as  well  corporal  as  pecuniary,  tnfliA- 
cd  on  them  by  their  prelates.  And  they  who  hinder  the 
fame  from  being  performed,  fhali  be  coerced  by  the  fen- 
tences  of  interdid  and  excommunication.  And  if  diflreflea 
fball  be  made  on  the  prelates  upon  this  account,  the  dif- 
trainen  fliall  be  proceeded  againft  by  the  like  penalties* 
Lindw.  321. 

Which 
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Which  corporal  penances  Lindwood  fpeclfieth  in  divert 
inftaoccs }  as  thrufting  them  into  a  monafteryt  brandingt 
fuffigation,  imprifonment.     Lindw,  321. 

Oiboi.  We  do  decree,  that  the  archdeacons  for  anjr 
mortal  and  notorious  crime,  or  from  whence  fcandal  may 
arife,  iball  not  take  money  for  the  fame  of  the  offenders, 
butfliall  infiid  upon  them  condign  punifhment.  jithtn.  125* 
Sirmifnd.  Becaufe  the  offender  hath  no  dread  of  hit 
fiwlr^  when  money  buys  off"  the  punifhment  :  and  the 
archdeacons,  and  their  officials,  and  fome  that  are  their 
faperiort,  when  their  fubjeds  of  the  clergy  or  laity  com- 
aiilfelapfcs  into  adultery,  fornication,  or  other  notoriotit 
cioefles,  do  for  the  fake  of  money  remit  that  corporal 
penaoce,  which  fhould  be  inflided  for  a  terror  to  others  ; 
and  they  who  receive  tht  money  apply  it  to  the  ufe  of 
Chemfelvcf ,  and  not  of  the  poor,  or  to  pious  ufes ;  which 
b  the  occaiioo  of  grievous  fcandal,  and  ill  example : 
Tbcreibre  we  do  ordain,  that  no  money  be  in  any  wife 
iraoeivcd  for  notorious  fin,  in  cafe  the  offender  hath  re- 
hpfad  more  than  twice ;  on  pain  of  refloring  double  of 
'1  what  Ihail  have  been  fo  received  within  one  month  after 
!  Ike  receipt  thereof,  to  be  applied  to  the  fabrick  of  the 
'  dihedral  church ;  and  of  fufpenfion  ab  officio,  which 
ihcy  who  receive  the  fame,  ancT  do  not  reflore  double 
.  ihciiof  within  one  month  as  aforefaid,  fhall  ipfo  h&o 
ir»  And  in  commutations  of  corporal  penances  for 
(which  we  forbid  to  be  made  without  great  and 
ciufe),  the  ordinaries  of  the  places  fhalJ  ufe  fo 
moderation,  as  not  to  lay  fuch  grievous  and  excef- 
yublick  corporal  penances  on  offenders,  as  indiredtly 
them  to  redeem  the  fame  with  a  large  fum  of 
But  fucb  commutations,  when  they  flhall  here- 
thought  fit  to  be  made,  fhall  be  fo  modefl,  that  the 
be  not  thought  rapacious,  nor  the  payer  too  much 
;  under  the  penalties  before  mentioned.  JLiW.  323. 
4.  Sy  the  ftatute  of  Circumfpedte  agatis,  13  Ed.  i.  BjAaitite. 
The  king  to  his  judges  fcndeth  greeting  :  Ufe  your- 
circumfpe^fully  concerning  the  bifhops  and  their 
j  not  punifhing  them  if  they  hold  plea  in  court 
of  fuch  things  as  be  mere  fpiritual,  that  is  to 
ifof  penance  injoined  by  prelates  for  deadly  fin,  at 
n,  adultery,  and  fuch  like  ;  for  the  which 
corporal  penance,  and  fometimes  pecuniary  it 
Bd(#)  :  iji  which  cafes  the  fpiritual  judge  (hall  have 

{jf)  2  ReU.  Rip.  384. 

power 
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power  to  take  knowledge,  notwithftaading  the  king*8  pro^ 
hibition. 

By  the  Aatute  of  A/'ticu^i  clcri,  9  Ed,  2.JI*  i«  r.  2. 
If  a  prelate  injoin  a  penance  pecuniary  to  a  man  for  his 
ofFence,  and  it  bt  deoiandeH  ;  the  king's  prohibition  (hall 
bold  place:  But  if  j-relates  injoin  a  penance  corporaly 
and  they  which  be  fo  punifhed-  will  redeem  upon  their 
own  accord  fucH  len^nccs  by  money ;  if  money  be  de- 
manded before  a  fpiiituai  juJge,  the  kmg*s  prohibition  (ball 
bold  no  place. 

And  by  the  fame  ftatutc,  r.  3.  If  any  lay  violent  hands 
on  a  clerk,  the  amends  for  the  peace  broken  (hall  be  be* 
'fore  the  king,  and  for  the  excommunication  before  a  pre- 
late,  that  corporal  penance  may  be  injolned  ;  which  if  the 
offender  will  redeem  of  his  own  good  will,  by  giving  mo- 
ney to  the  prelate,  or  to  the  party  grieved,  it  &all  be  re- 
quired before  the  prelate,  and  the  king's  prohibition  (hall 
not  lie. 

Bi/ore  the  prglou']  It  feems  to  be  agreed  by  the  caoonifts^ 
that  aTcbdeaK$ns  may  not  \tiK\Q  pecuniary  peoaltiei,  unle(s 
warranted  by  prefcription.     Gi^/ 1046. 
Difpofiloffhe         5.  Dr.  AylifFe  fays,  that  anciently  the  commutatioa 

money  was  to  be  applied  to  the  ufe  of  the  church,  as  fines 
in  cafes  of  civil  puniDiment  are  converted  to  the  ufe  of  the 
publick.     A)i  Par.  413. 

By  feveral  of  the  canons  made  in  the  time  of  qneea 
Elizabelby  and  in  the  year  1640,  it  was  to  be  applied  to 
pious  and  charitable  ufes  ;  and  the  Reformatio  Ugmm  di- 
reded,  that  it  (hould  be  to  the  ufe  of  the  poor  of  the   - 
pari(b  where  the  offence  was  committed,  or  the  oilcnder 
dwelled.     And  there  was  to  be  no  comsnutaiion  at  all^ 
but  for  very  weighty  reafons,  and  in  cafes  very  particular. 
And  when  commutation  was  made,  it  was  to  be  with  the 
privity  and  advice  of  the  bi(hop.     In  archbi(bop  Whit- 
gift's  regifter  we  find  that  the  commutation  of  penanctt    ; 
without  the  bifhop's  privity,  was  cnmplained  of  in  par-    i| 
liament.     And  it  uas  one  of  King // iZV^^/s  injundiont,    \ 
that  commutation  be  not  made,  but  by  the  expref$  order    \ 
and  diredlion  of  the  bifhop  himftlf  declared  in  open  court*    ^ 
And  by  the  canons  of  1640,  if  in  «ny  cafe  the  chancellorf  '1 
commiflary,  or  ofHcial  fbould  commute  penance  withouC    ^i 
the  privity  of  the  bi(hop ;  he  was  at  lead  to  give  a  julk  \ 
account  yearly  to  the  bifhop,  of  all  commutation  moaqf   ^^ 
in  that  year,  on  pain  of  one  year's  fufpenflen.    Gil}.   ... 
1045. 


c^fnmaUiioo 
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Id  the  reign  of  qucfn  Anne,  thii  matler  mi  tiikn  tiito 
ceofiderttron  by  the  convocitlon,  who  mtde  the  fbllov^ 
log  Rgulationi ;  vig.  ■  ■  ■  That  no  commutition  of  pe- 
uace  be  hereifter  accepted  or  illowcd  of,  bj  sny  eccle* 
fiaflical  judge,  without  an  exprcrs  ronfent  given  in  wrtN 
Jug  b;  the  bifhop  of  the  diocefe,  or  other  ordiniry  hav 
Wg  exempt  jurirdi^ionj  or  by  Toine  perfon  or  perfoni 
to  be  erpecially  deputed  by  them  for  that  purpofc :  and 
that  ill  commutatian!,  or  pretended  com  mutations,  ac- 
cepted or  allowed  otberwife  than  is  hereby  directed,  b* 
ip6>  fado  null  and  void, — And  thit  no  fum  of  moneyi 
■iren  or  received  for  any  commucaiion  of  penance,  or  any 

E  thereof,  l^ill  be  difpofed  of  to  any  ufe,  without  the 
coatent  and  direflion  in  writing,  of  the  bifhop,  or 
iAn  ordinaiy  hiving  exempt  jurifdiflion,  if  the  caufe 
lath  been  profecuted  in  their  courts ;  or  uf  the  archdea- 
mn,  if  the  caufe  hath  bceo  prorecutcd  in  hii  court.  And 
df  moficy  received  for  commutation,  purfuaAt  to  the  fore- 
going di'rcfiioni,  ihall  be  difpofcd  of  to  pio^i  and  chir;- 
table  ulea,  by' the  rcfpeflive  ordinaries  above  named  :•» 
Whereof  at  the  leaft  one  third  part  fliall  by  them  be  dif- 
Hfadof  in  the  parilh  where  the  ofFcnderl  dwell.  And 
ibw  a  regifler  be  kept  in  every  ccclefiaflical  coutt,  pf  aU 
fSc^  cotnmutuions,  and  of  the  particu]^  ufei  fo  ^bicb 
ftcb  money  hath  bHn  applied.  And  that  the  iccpunt  fe 
iKmered  be  every  year  laid  befote  the  bifhop,  or  other 
v^a3Lj  rxempt.having  cpifcopal  jurifdi^ion,  in  order  to 
be  ludileti  by  them.  And  that  any  ecclefiaftical  judgs 
or  officer  ojfendinz  in  >ny  of  the  ptcmiiTes,  be  fufpcnded 
for  three  months  for  the  fi\d  ofFcncc.     Gi^.  1046. 

But  as  none  of  ihefe  leguUtions  arc  now  in  force,  not 
rf  thi  f*id  canoni  made  in  tlie  time  of  (jucen  Elizabeth 
^1  ip  the  ywr  164OJ  Mr.  Oughicn  fays,  generally,  thaj 
jcMUDUiition  money  13  to  be  given  tu  the  poor  where  the 
fl^ce  was  coniniiiied,  or  applied  to  other  piout  ufcs  «t 
tb  £fcrttim  tf  thi  judgi.     i  Ought.  213. 

About  the  year  1735,  the  bilbop  of  Chcfter  cited  his 
Aancellor  10  the  archbilbop's  court  at  Yorli,  10  exhibit 
^kccounC  of  the  money  received  for  commutations,  and 
■A  fiicw  caufe  why  an  inhibition  (hould  not  go  againfl 
^m,  that  for  the  future  he  fhould  not  prcfume  to  dif- 
pofe  of  any  fum  or  fumi  received  on  that  account,  with- 
4Bt  tbe  confent  of  the  bilhop.  In  obedience  to  this,  an 
^■nunt  was  exhibited  without  oaib;  and  that  being  ob- 
|Kaed  to,  a  fuller  was  exhibited  upon  oath.  And  upoa 
ie  bearing,  fenral  cf  (be  fuins  (n  the  laft  account  were 
-Vol..  111.  U  objeded 
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.ebjefled  to«i  not  ftllowxble,  and  in  iohibitM?  pnycd  to 
.the  cffefi  above.  Bui  the  archbifliC4>'s  chancellor  tefuW 
to  gnat  Tucb  iahlbition )  and  wu  of  opinioNt  thai  ,lhe 
biihop  conid  only  oblige  an  accoHi).t:  and  lb  difmilled  tbe 
chuGctloi  without  ceft>.  '■ 


l&tnfion.         ' 

pENS  IONS  are  certain  Turns  of  money  paid  to  cler* 
-*  eymen  in  lieu  of  tithes.  And  fome'cbuf^hcs  bfve 
fettlea  on  them  annuities  or  pcnfigm  payable' b;' other 
churches. 

Thui  in  the  Regjjlrum  Harris  dt  IiUhmmd,^'tK  f^ai  ■ 
pCnfJoh  paid  silt  of  Ctram  at  Ctvtrham  abbey  in  tbf  couh- 
ty  of  I'«rit  (unto  which  the  church  of  SiHlurgb  was  ap- 
propriated), ti>  the  prior  of  Ctniijfiit  (unto  whole  prioiT 
the  cbufc^  oiOrtm  was  appropriatQdJ  for  the  faid  cqticn 
at  SidbfO^gh,  10  /.     Jf^tnd,  94,  ' 

Tht\K  pchliona  are  due  by  virtue  of'/ome  decrre  made 
byiti  eccleflaftical  judge  upon  a  controverfy  for  tiifies, 
^j'whichtbe'tlthes  have  been  decreed  to  be  enjoyed  by 
one,  and' a  penfion  Inrtead  thereor  to  be  paid  to  another; 
or  they  have  aiifen  by  virtue 'of  a.de^'  made  by  the 
^onfent  of  the  parfon,  patron,  and  ordinary.     F.  N.  £. 

"7-  .  .  -     .  ,..:-.>  ... 

At  the  difToIuiion  of  monaflet'tei  there  w^re  mtnj.f^i^ 
lions  ilTuing  out  of  their  lands  and  piyible  to  Icfipral 
ecclcnadJcal  perfoni ;  wiiich  lands  were  veSed  jp.tfip 
crown  by  the  ftatutet  of  dJlToIution;  in  which  ftatute* 
there  is  a  faving  to  fuch  perfons  of  the  right  which  thev 
liad  to  thofe  pendons:  but  nDtwiihflandinK  fuch  general 
faving,  thofe  who  had  thai  right  were  oiRurbtd  in  th^ 
colleifling  and  receiving  fuch  penfions  \  and  therefore  by 
another  ftatute,  to  wit,  the  34,  iS  35  H,  S.  c,  19,  it  inu 
enacted,  that  ptn/uai,  purthni,  ctrraditi,  indnniilin,  Jjif/f. 
diti,  froxiti,  aid  all  othtr  pnfilt  due  tut  if  tht  lands '  tf  ' 
rtU^leus  baufii  dijfolutd,  piall  ttniinue  U  bi  patd  U  tcehjiafticai 
ptrfani  by  thi  ouuphri  if  tht  /aid  lands.  And  tht  plaintiff' 
may  ritevtr  tbitbin^  '"  dimand,  and  tht  valut  thirti/ta  da^ 
piagts  in  tht  tceliJiaftUal  toon,  legtthir  with  cjii.  And  il» 
hit  he  Jhall  rifevtr  at  tbt  (immta  leWf  vjhm  Ibt  cau/e  is  tbtn 
dettrminabltt 


I&enton,  83 


By  the  ftafutc  6f  CircuoifpeAe  agatis,  13  Ed.  i.  ft.  4. 
If  m  prelate  ^f  a  churchy  or  a  pafron^  /ienrnnd  0/  a  par/on  a 
fimfscn  due  to  him ;  ell  fuch  dcniandi  Jhall  bt  made  in  the 
/Ritual  court :  in  which  cafe^  the  fpiritual  jujgf  Jhall  have 
fefwer  t§  taki  knowUdge^  notwithjl ending  the  king's  prehi* 
Sitism. 

In  purfuance  of  ^hich,  the  general  dofliine  i*,  that 
peniione,  as  fuch,  are  of  a  fpiriiual  nature^  and  to  be 
fued  for  in  the  fpiricual  court ;  and  accordingly  when  they 
hire  come  in  queOion,  prohibitions  have  bee/i  frrqiicntly 
dented,  or  confuhations  granted  ;  even  though  they  have 
been  claimed  upon  the  foot  of  prefcription.    Gilff.  706.  (p) 

But  Lord  Coke  fays,  if  a  penfion  bn  claimed  by  pre- 
Icripcion,  there,  feeing;  a  writ  of  annuity  doth  lie,  and 
dm  prefcriptions  mu(t  be  tried  by  the  common  law,  be* 
nufc  common  and  canon  law  therein  do  differ,  they  can« 
Bot  fue  for  fuch  a  penfion  in  the  ecclefiafticai  court,  a  In/im 
491. 

Bat  this  hath  fometimes  been  denied  to  be  law:  And 
in  the  cafe  of  Jones  and  Stone^  T.  12  IK  Holt  chief  juf- 
lioe  faid,  he  could  never  get  a  prohibition  to  (lay  a  fuic  in 
tiie  fpiritual  court  againft  a  parfon  for  a  penfion  by  pre* 
ftription.     ff^aif.  e*  56.     2  SaH.  550. 

In  the  cafe  of  Dr.  Gooche  and  the  bi/bsp  of  London^  M. 
4  G.  2.  The  bifhop  libelled  in  the  fpiritual  court,  fug* 
gjcKng  that  Dr.  Gooche^  as  archdeacon  of  £(Iex,  is  to  pay 
10  L  due  to  the  biOiop  as  a  prfftation.,  for  the  exercife  of 
Us  exterior  jurifdifiion.  7  he  Dr.  moved  for  a  prohibi* 
I9  alledging  that.be  had  pleaded  there  was  no  prefcrip- 
;  and  then  that  being  denied,  a  prohibition  ought  to 

Cfor  defeA  of  trial.     On  the  contrary,  it  was  argued 
the  bifliop,  that  the  libel  being  general,  it  muft  not  be 
-■km  that  he  goes  upon  a  prefcription ;  but  it  is  to  be 
i     c^nfidcred   in   the  fame  light  as  the  common  cafe  of  a 
\    yppfioot  which  is  fuable  for  in  the  fpiritual  court;  and 
Oftture  of  the  demand  (hews  it  muft  have  its  original 
a  compofition,  ii  being  a  recompence  for  the  arch* 
\*%  being  allowed  to  exercife  a  jurifdidlion,  which, 
lallj  did  belong  to  the  ordinary.     And  by  the  court : 
hifliop  may  certainly  intitle  himfelf  ah  antiquo^  with* 
tJtyiog  a  prefcription ;  and  as  it  is  only  Uiu  in  gene- 

e^fcere  is  no  ground  for  us  to  interpoft,  till  it  appears 
be  proceedings  that  a  prefcriptive  right  will  come  in 

•4  ■ 

if)  ^'cXf  16.   1  Zalk.  58.  Cro.Eliz  675.  CoUierU cafe, 
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qttefttan ;  if  they  join  iflue  on  the  phea,  it  iMit  then  be 
proper  to  ap()ly  ;  but  at  prefent  there  ought  to  be  no  pro* 
hibition.     Str.  879* 

M,  1724.  Bailiy  and  C§rni$.  In  the  exchequer :  A  biU 
was  preferred  for  a  penfion  only,  payable  to  the  preacher 
of  Bridgnorth  ;  and  upon  hearing  of  the  caufe  (which 
was  afterwards  ended  by  coinpromire)  it  feemed  to  be  ad* 
milted,  tha(  a  bill  might  be  brought  for  a  penfion  only; 
Bknb.  183. 

A  bifhop  may  fue  for  a  penfion  before  a  chancellor,  and 
an  archdeacon  before  his  official.    H^oid.  b,  2.  c.  2. 

If  a  fuit  be  brought  for  a  penfion,  or  other  thing  due  of 
a  parfonage,  it  feems  that  the  occupier  (tho'  a  tenant) 
bught  to  be  fued ;  and  if  part  of  the  re6tory  be  in  thi^ 
hand  of  the  owner,  and  part  In  the  occupation  of  a  tenant^ 
the  fuit  is  to*  be  againft  them  both.     H^iitf.  c.  53. 

And  tho'  there  is  neither  houfe,  nor  glebe,  oor  ttthef% 
nor  other  profits  but  only  of  eafter-oft'erings  burials  and 
chriftf)in|j;s  1  yet  the  incumbent  is  liable  to  pay  the  pea- 
fion.     Hardr.  230. 

If  an  incumbent  leave  arrearages  of  a  penfion,  the  fiic* 
ctflbr  (ball  be  anfwerable ;  becaufe  the  church  itfelf  ia 
charged,  into.whatfoeter  hand  it  comes.    Cr^  Elk^  Sic* 


<■!    I 
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pENTECOSTALS,  otherO^Ife  called  mit/kn-far'^ 
'^  thingt^  took  their  name  from  the  ufual  time  of  pajr« 
inent,  at  Ih6  feaft  of  pentecoft.  Theft  are  fpoken  of  in 
a  remarkable  grant  of  Ung  Henry  the  eighth  to  the  deso 
and  chapter  of  WOrccller  (  in  which  he  makes  over  10 
Aiem  all  thofe  oblations  and  obventions,  or  spiritual  pro* 
£t8,  commonly  called  whitfun-farthings,  yearly  colledeil 
^  received  of  divers  towns  within  the  archdeaconry  a(f 
Worcefter^  and  offered  at  the  time  of  pentecoft.  Froooi 
hence  it  appears  that  pentecoftals  were  oblations  ;  and  as 
the  Inhabtrants  of  chapelries  were  bound,  on  fome'certii 
tain  fedfval  or  feftivals,  to  repair  to  the  mother  churdl^ 
and  make  Their  oblation  there,  fn  token  of  fubjedion 
tnd  dependance ;  fo,  as  it  feems,  were  the  inhabitants  of 
the  diocefe  obliged  to  repair  to  the  cathedral  ^as  the  mo>» 
ther  church  of  ihe  vrhoie  diocefe)  at  the  ftaft  of  f^ntecoft, . 

Something 
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SoflKthing  like  this  wat  the  comiiig  of  many  priefi^  and 
their  people  in  proceffion  to  the  church  of  Sr.  Auftin  in 
Cantcrbtiryy  in  whitfun-week,  with  oblations  and  other 
dcvocioiit ;  aad  in  the  regifter  of  Robert  Readi  who  wa|^ 
biSiop  of  Chichefter  in  the  year  1 396,  there  is  t 
to  compel  the  inhabitants  of  the  pariflics  within  tho 
of  Chichefter^  Co  vifit  their  mother  church 
in  whitfiin«week«    GH/*  976.     i  /Farn.  339. 

T^fe  oblations  grew  by  degrees  into  fixed  and  certain 
paymenis,  from  every  pari(h  and  erery  houfe  in  it ;  as  ap« 
MM  sioc  only  from  the  aforementioned  grant  of  king 
mory  the  eighth,  but  alio  £rom  a  remarkable  pafiage  in 
MCidea  of  the  ckrgy  in  convocation  in  the  year  1399 1 
cfae  fixth  article  is,  a  humble  requeft  to  the  arch* 
bilbope  and  bilhops,  that  it  may  be  declared,  whether 
pew-pence,  the  holy  loaf,  and  peotecoftals  were  to  be  paid 
hf  the  occupiers  of  the  lands,  though  the  tenements  wem 
fctkn  or  not  inhabited,  according  to  the  ancient  cufioms 
wkmi  €9€rf  pariih  paid  a  certain  quota.     Git/.  976. 

Tbefc  are  ftill  paid  in  fome  few  diocefes ;  being  now 
nsdy  a  charge  upon  particular  churches,  where  by  cuftooi 
they  have  been  paid*    Km.  Par.  Amt.  596.    D^.  p.  %. 

And  if  they  be  denied,  where  they  are  due,  they  arc 
recoverable  in  the  fpiritual  court.     Gitf.  977.  {q) 

Prrambulacion    See  '^mWbt 


pBKJVDE  valtri  was  a  writ  of  difpenfation  grants 
^  nd  by  the  pope  to  a  clerk  admitted  to  a  benefice. 


is, to  be  aa  cfitAual  to  the  party,  as  if  he  were  capable. 
9af.  87. 


(j)  J  ?. /Tixr/.  657, 
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IF  perjury  be  commicced  io  a  temporal  caufe,  it  is  pu- 
nifliabie  only  in  the  temporal  courts ;  but  where  it  is 
committed  in  a  fpiritual  caufe,  the  Tpirituil  judge  hath 
authority  to  infl  &  canonical  punifhment^  and  prohibitioo 
will  not  go.     GihJ.  1013.     1  Ought.  9-  (i) 

For  by  the  ftatute  ot  CircumfpeAe  agatis,  13  Ed.  !• 

^.  4« For  breaking  an  oath«  it  hath  been  granted, 

th4t  it  (hall  be  tried  in  a  fpiritual  court,  when  money  ia 
not  demanded,  but  a  thing  done  for  the  punifliment  of 
fia  i  in  which  cafe  the  ipiiitual  iudge  (hall  ha%e  power 
to  take  knowledge,  notwiihlUndirg  the  king's  prohibi* 

tioo. 

For  although  the  cafe  be  fpiritual*  and  the  perjury  ia 
commiued  in  the  fpiritual  court;  yet  the  judge  there  can 
only  punilh  pro  Talute  animx :  but  the  p^rty  grieved  by 
inch  perjurv,  mull  recover  his  daurages  at  the  common  law. 
Oirf.  loij.  (r) 

la 


(r)  Perjury  before  the  conqaeft  was  puoiflied  by  corporal 
chailifcmcni,  baoithmcnr,  and  fomciiaies  death.  3  /»/?. 
r.  74.  16  ^/jv.  310.  Afterwards  the  king*s  council  ufed  to 
afTcmble  acd  puoifli  perjuries  at  their  difcretion  ;  and  the 
fpiritual  court  proceeded  agaicft  the  offenders  /fv  lajiouif^dei. 
Cro.  Eliz.  521.  Unlawful  oatha  are  meotioned  a^  one  reafon 
for  the  ioUitoiioD  of  the  court  of  iUr-chainbcr  ia  3  him.  7. 
€.  1.;  and  profecuiions  in  that  court,  for  (hit  crime,  were 
very  frequent  both  before  and  after  the  5  EIik.  r.  9.  which 
ioflifled  llatutable  penaltiei  upon  perfons  guilty  of  perjury, 
and  ihofe  who  (hould  procure  them  to  commit  it;  and  gave  an 
adtion  of  20 1.  againft  the  former,  and  40 1.  agaioll  the  latter, 
to  the  party  grieved.  The  court  of  liar-chamber  was  after- 
wards abolished  by*  16  C  i.  r.  10.  i^hich  in  §  2.  redtet, 
chat  all  matter  sexamioable  there,  might  be  remedied  and  re- 
dreiied  by  the  common  law ;  and  the  common  law  being  fince 
aided  by  the  2  G.  2.  r.  25.  and  2 1 G,  z.  c.  11.  (the  firfl  of  which 
flatutes  empowers  the  court  to  fend  the  offender  to  the  honft 
of  corre^ion,  or  to  tranfport  him  for  feven  years,  and  the 
iiBcofid  facilitates  the  proceft  of  convi^Mi)  indidmenia  ibr 
this  crime  are  chit  fly  now  at  common  law.  See  4  Bl.  Csaif, 
137.    Han,i'k.  PL  Cr,  cb*  49* 

(i)   Ktilfw,  39.  h,  7. 

(/)  If  one  makes  a  falfe  oath,  the  party  is  ponilhable  for  it 

by  ao  mSUm  tm  ibi  cafe^  if  it  be  not  perjury  for  which  he  may 

be  indided.    There  is  a  difference  between  ^faljt  •mih  and 

//yary;  fJDf  one  is  judicial,  {he  other  ezutjudicud ;  and  the 

law 
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In  the  flatute  of  peijuiy,  5  Eli%.  t.  9.  there  is  a  pro- 
fife^  that  the  fame  (hall  not  extend  to  any  fpirttual  or 
ecclefiaflical  court ;  but  fuch  offender  as  (hall  be  guilty  of 
penury,  or  fuboroatioa  of  perjury,  (hall  and  may  be  pu* 
iri(bed  by  fuch  ufual  and  ordioary  laws  as  heretofore  bath 
bcen^  and  yet  is  ufed  and  frequented  In  the  f«id  ccclefiaftt- 
cal  courts,    f.  \\. 

In  the  ftatute  of  the  5  £//z,  r.  23.  concerning  the  writ 
de  excommunicato  capiendo,  perjury  in  the  ecclefiaftical 
court  is  fpecified  as  an  offence  (amongft  others)  for  which 
a  pcfibn  may  be  excommunicated.  (]And  conviction  of 
peijurjy  either  in  the  temporal  or  ecclefiaftical  courts,  is  a 
caufe  of  deprivation'  of  benefice.     3)tp}(tldtf Olt^  in  not,  ] 

B.  11  ff^.  Bifhop  of  St.  David's  cale.  By  Holt  chief 
jifti^e :  It  hath  been  a  queftion,  whether  perjury  in  the 
(jpirimal  court  can  be  tried  in  the  temporal ;  and  in  all 
ifet  ctfira  where  it  hath  been,  the  perfons  bsve  been  ac« 

riifed,  and  (6  it  bath  been  ended,  but  it  is  not  yet  fettled. 
Rapn.  451. 

Af.  4  6##*  K.  and  Lnuis.  An  information  was  moved 
far  tgainfl  a  clergyman^  for  perjury  at  his  admiflion  to  « 
fiving,  upon  an  affidavit  that  the  prefentation  was  fimo- 
aiacal.  But  the  court  refufed  to  grant  it,  till  he  had  been 
CBSiTiAed  of  the  fimony*    Str.  70.  (ir) 

^'  Perpetual  cure.    Sec  Cutatr^ 

Pews  in  the  church.     See  Cglinj^^ 


lasi  isiflids  greater  puniihment  for  a  falfe  oath  made  in  a 
of  jaftice  than  elfewhere,  becaufe  of  the  prefervatioii  of 
Per  M/i,  C.  J.  in  Htnuell  v.  Gw/«».  Stiles,  337.  It 
party  grieved,  (by  falfe  affidavit,)  receive  damages  either 
^  ny  wroDgfal  proceeding  of  the  judge,  or  oiiffeafance,  or 
Tance,  or  falfity  of  any  mini({er,  or  by  nhjuft  profece* 
the  party»  he  may  have  an  action  on  the  cafe,  and  r€« 
damages.  12  Rip.  latf.  Cartb,  487.  But  one  cannot 
SB  adfon  on  the  cafe  againll  a  witnefs  for  fwearing  that 
ttio  of  £Iver  worth  500 1.  was  only  worth  180 1.;  by 
of  which  falfe  oath,  it  was  indlled  the  jury  gave  209U 
BS  iaftead  of  500 1.  For  if  this  were  fuffered,  every 
b  might  be  drawn  in  queftion.  Dsmfort  v.  Sjmffim* 
EUm*  520.  J  Fin,  592. 
fi}  There  are  authorities  and  iiiBa  to  fhew,  that  perjory  ia 
"'•ban,  BOt  excepting  courts  eccJefiafticaJ;  may  be  paaiflied 
fasiidaient  or  information  in  the  temporal  courts  %  fee 
Jmi.  448.  a  R§IL  M.  257.  j6  Fim,  aL  3131  314* ;  bat 
■Am  at  common  law«  as  it  is  aided  by  ftat.  2  6.  a.  ci  2(« 
mgQ%z%  €•  XI*  aad  not  upon  the  fiat.  ^iEUm. . 
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-jNEtER-PENCE  wii  in  atiAuil  MUtt  6f  Mt 
^  pgriny  ^id  it  Rome  out  of  every  htAWfi  at  the  kdt 
cff  St.  Pfettf .    Giff  87. 
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l&|>p(ictan0. 

I.  li7iS THE RSHED.  Forarmuch  as  the  Tpul  it  f^r 
:  ^\  more  precious  than  the  body*  we  do  |>robibit  wi* 
der  the  pain  of  anathema^  that  no  ph^fician  for  the  btalth 
of  .the  body,  (ball  prefcribe  to  a  Tick  perfon  any  thih|^ 
which  may  prove  perilous  to  the  foul.  But  wheo  it  bapt* 
|ieo8  that  be  is  called  to  a  fick  ptrfon, .  he  fiiail  fiift  of 
atil  eflFeduaily  perfuade  them  to  fend  for  the  pbyficiaas  of 
the  foul ;  that  after  the  fick  perfon  hath  taken  care  for  M. 
Ipiritual  medicament^  he  may  with  better  cfiVct  proceed  to 
the  cure  of  his  body»  And  tbe  tr^nfgreflbrs  of  this  ron<« 
fiitutioni  (hall  not  efcape  the  puni(hment  appointed  by  tbo 
council.     Lind.  330* 

That  is,  by  the  couocil  of  JL^ate/an  pnder  Innocent  the 
third  :  from  the  canons  of  ^hich  council  this  conftitution 
was  taken  ;  which  puniihment  is,  a  prohibition  from  the 
Entrance  of  the  church  until  they  {hall  "h^ve  aitdt  toth^ 
petent  fatisfadion.     John/,  Wetherfh. 

%.  By  the  3  A  8.  c,  11.  Forafmuch  a^  the  fcience  ainl' 
cunning  of  pbyfick  and  furgery  (to  the  perfct^  knowledge 
nhereof  be  rcquifoe  both  great  learning  and  ripe  exports 
CDce)  is  daily  within  ibis  realm  exercifed  by  a  greiit  ooidti- 
tude  of  ignQrimt  p^rfons,  of  whom  the  greater  part  bate 
HO  manner  of  infight-  in  the  flinie  nor  in  any  othtr  M|itf4 
6f  Uarninfg,  (6tHe  alfo  can  no  letters  on  thii  book ;  To^liai^ 
fdrth,  tbet,cOfiimbn  artificers,  as  fmiths,  wekveh,  'ittf 
"JirQmen,  bbtdly  tfhil  ^ccuftoth^bly  t^ke  upo^  tbem^^t^ 
tureii,  an'd  things  of  great  difiicultyj  jn  the  which'  tbcj| 
partly-  ule.  forcery  and  witchcraft,  partly  apply  fuch  qie* 
liiigtfif'k  imto  the  difeafe  as  be  very  notous,  and  nothing 
mtt%  ihef.eof )  to  the  high  difpleafure  of  God^  |(3Kat  is* 
faitiy  to  the  faculty,  and  the  gr'ievoiis  huii  and  deftruAfo^ 
c^:  many  >of  tMi  ktng*s  litfge  peqrie^  4fto<l  efpecialilr  -<i 
thcin  that  <Shm6t  ^cehi  the  «MiftiMn^  ftoA  the  t:6A4 

"f  nin|r; 


« i  t 


\ 


pJ^Stimgi  89: 


alng:  Be  it  iberafbre  (to  the  furctjr  and  comrort  of  all 
Biawicr  of  people)  eniSed,  that  no  ptrfon  wiriiin  the 
city  of  I.>ondon,  nor  wiihio  leven  milci  of  the  fBOie,  (hall. 
tike  upon  him  to  cxercifc  and  occupy  as  a  phyGclan  or 
forgcoD,  except  he  be  fird  eximincdi  approved^  and  ad- 
niltrd  by  the  biOiop  of  London,  or  by  the  dean  of  Pid'i 
lor  ihe  time  being,  calling  to  him  or  theoi  four  doAon 
of  phyfic,  and  for  fursery  other  expert  perfon^  in  that 
faculty,  and  for  the  firft  cxiniination  fuch  as  ibcyfliail 
thiok  convenient,  and  aftetwaids  alwaji  four  of  then 
Ibai  have  been  fo  approved;  upon  pain  of  forfeiture,  for 
nerjr  month  that  thEy  do  occupy  ai  phyficiint  or  fur- 
ftoas,  not  admitted  nor  examined  after  the  tenor  of  this 
ad,  of5].  h<lf  to  the  king,  and  half  to  him  that  fball 
fiic>  And  that  no  perfon  out  of  the  faid  city  and  prccind 
of  tnea  mite*  of  the  fame,  except  he  hare  been  u 
ia  a^otcfaid  apprtwcd  in  the  fame,  take  upon  him  to  exer- 
cife  and  occupy  at  a  phyfif tan  or  furgeon,  in  any  diocefie 
vhltui  Uiis  realm;  unlcTs  he  be  &iR  examined  and  ap. 
fmti  by  the  bifiiop  of  the  fame  diocefe,  or  (he  beiog 
Mit  at  the  diocefe)  by  hii  vicar  general,  cither  of  theia 
caUiactothcm  fuch  expert  perfana  in  ihe  faid  facultiea 
Mlbeirdircretiofl  fhall  think  convenient,  and  giving  their 
tcnn  leftiiiwoial  under  their  feal  to  him  that  they  fhall 
lb  approve;  upon  like  piin  to  them  that  occupy  contrary 
IP  iki*  a£t  (as  ii  abovcfiid),  to  be  levied  and  employed 
flnr  tlie  form  before  cxprelTcd. 

J^rovided,  that  thia  nCt  fhall  not  be  pr^udlcial  to  (he 
aw«»fities  of  Oxford  or  Cambriilge,  or  either  of  themi 
m  to  any  prif  ileges  granted  to  them. 

3.  [A)  By  the  14!^  15  H.  8.  r.  5.  Phyficiani  in  Loa- ii 
dee  and  within  (even  miles  thereof  are  incorporated,  with  ' 
power  to  make  flatutci  for  the  government  of  the  focieiy  4 
wd  00  phy&cian  fliall  pra^ife  within  the  faid  limits,  till 
admitted  by  the  prefidcnt  and  community  under  their  com- 
mea  (e»\ ;  on  pain  of  j  I.  a  month,  half  to  the  king,  and 
hdf  to  the  fociety.  And  four  cenfors  are  to  be  chofisa 
Mtty,  who  fliall  have  the  ordeiing  of  the  prafliiioneri 
•iduR  the  faid  limili,  and  the  fuperviiiag  of  mediciDcii 
•itk  power  to  fiiw  and  imprifon. 

Aad  It  is  fuiiher  ena&ed,  that  whereat  in  dloccfcs  of 

Eaglam]  out  Of  London,  it  ■■  not  light  to  find  al«ay« 

wtm  eWe  frfktently  to  examine  (after  the  ftatute)  fuch 

^^"^all  be  adttiitted  to  exert  ife  phytic  in  ihem;  there^ 

-■o-perfim  fliall  be  fuffered  to  exercifi:  or  pradife 

■Mr  ibiougb  England,  uaiil  fuch  time  ai  be  be 


^  H^^fMans, 


e^imined  at  London,  bf  4he  prefident  and  ihree  of  fbe 
leicdf  of  th^  faid  foctety ;  and  to  have  from  f hem  lettert 
teftimoniil  of  their  approving  and  examination ;  except  bt 
be  a  graduate  of  Oxford  or  Cambridge,  which  hath  at-* 
compliflied  all  things  for  h!s  form  without  any  grace  (ar) 

But  as  to  furgam^  the  law  remaineth  as  before  ^  that 
thejr  ihall  be  licenred  b^  the  biihop  of  the  diocefe,  or  his 
vicar  general  refpedively. 
noff^Mt.]  [By  32  H.  8.  c  42.  The  barbers  and  furgeons  of 
London  were  united  and  incorporated,  and  exempted  from 
bearing  arms,  or  ferving  on  inquefts  or  offices.  But  they 
were  not  to  ufe*  each  other's  trade.  By  18  G.  2.  r.  15. 
the  union  was  diflblved  ;  and  the  furgeons  of  London  were 
made  a  feparate  corporation,  with  power  to  tnjoj  the  fame 
privileges  as  by  former  ads  or  grants.  See  4  £irrr.  2I33» 
By  25  G.  2.  c.  37.  The  bodies  of  murderers  eonVitted 
and  executed  in  London  or  Middlefex  (hall  be  delivered  to 
Surgeons' Hal) ;  and  in  other  counties  to  fucb  furgeons  as 
the  judge  (hall  direfi.  J 

In  the  cafe  of  the  college  of  phyficians  againft  Letrtf^ 
E.  11  IV.  The  plaintiffs  brought  an  afiion  of  debt  againft 
the  defendant  for  25 1,  for  having  praOifed  phyiic  with* 
in  London  five  months  without  licence.  Upon  nil  deb^ 
pleaded,  it  was  tried  before  Holt  chief  juftice  at  Guild- 
hall ;  and  the  defence  was,  that  he  was  a  graduate  doAor 
ef  Oxford.  But  it  was  ruled  by  Holt,  upon  conliderli* 
tion  of  all  the  ftatutes  concerning  this  matter,  that  he 
eould  not  praAife  i^ithin  L^ndm  or  feven  miles  rouod, 
without  licence  of  the  college  of  pbyficrans.  And  by  bla 
direction  a  verdid  was  given  for  the  plaintiffs.  L.  Rajmn 
472- (>) 


{y)  See  alfo  Dr.  ^0«^44i's  cafe,  8  Xf/.  107.  where  ieves 
relet  are  laid  down  for  the  better  diredioo  of  the  prefidtsif 
aod  commonalty  of  the  college  for  the  future ;  and  note,  tkik 
under  the  chaners  granted  to  the  college,  aod  Goaiirmeii  b^ 
ads  of  pirliament,  they  may  fine  and  imprifon  any  perftm  k/t 
imdprmMice  as  a  phyfidan  within  the  limittof  their  jorifdadioa. 
Gr0mnfiJi  v.  BmrwiJI,  U.  Rmjfm,  454.  C§m.  76.  la  Mi^*  s8& 
For  farther  information  ai  to  the  rules  of  the  coUege*  tm 
Mix  V.  Dr.  JJtrw  a  al.  \  Burr,  a  186;  and  note,  ihat  # 
rhyfician  cannot  maintain  an  aAioa  for  hit  fces»  they  b^ii^ 
honorary.    Chorltjf  v,  BoUott  4  T,  Bff*  317. 

And 


And  the  like  wai  adjud^  on  a  fpecial  TcrdiA,  M. 
4.  Gm.  1717 1  in  the  cafe  of  i)r.  IViJI^  who  was  a  gridu- 
mir  of  Oxford,     id.     10  M^  353« 

[3.  (B)  By  the  32  H.  8.  c.  40.  All  members  of  the  Miyibichfef 
college  of  phyficiaos  in  London  are  difchargjed  of  keeping  ^'^^  ^i^ 
watch  or  ward,  or  being  chofen  conftabie,  &c.  and  are 
enabled  to  praAife  furgerv.  And  it  ihall  be  lawful  for  the 
prcfident  and  fcttowK  of  the  faid  college  yearly  to  chufe 
fJBor  of  their  number,  who  (hall  have  power,  aipier  being 
fworn,  CO  enter  the  houfe  of  any  apothecary  in  the  faid 
dcyy  to  fearch  and  view  his  wares  and  drugs  ;  and  fuch  as 
tkef  Ihall  find  defedive  and  corrupted,  having  called  to 
ihcir  »fiftancc  the  Wardens  of  the  myfiery  of  apothecaries, 
or  ooe  of  them,  fliall  caufe  to  be  burnt,  or  otherwife  de- 
frayed. Apothecaries  denying  entrance,  to  forfeit  5  L 
And  bj  I  McTn  f.  2«  <•  9.  if  the  wardens  of  the  apothe- 
caries'company  (hall  negle^  to  go  with  the  prefident,  or 
the  faid  four  phyiicians  fo  elected,  they  may  fearch  and 
pomttk  apothecaries  for  faulty  drugs  without  their  affift* 
aocc;  and  all  perfons  rcfifting  to  forfeit  10 1.] 

4.  By  the  34  (^  3s  H.  8.  e.  8.  Where  by  the  ftatute 
of  3 H.  8*  €•  lit  for  the  avoiding  of  forceries,  witchcrafts 
aaid  other  inconveniencies,  it  was  enaded,  that  no  perfon 
mhia  the  city  of  London  nor  feven  miles  thereof  (hould 
take  upon  him  to  exercife  as  phyficiait  or  furgeon,  ex- 

£be  be  firft  examined  approved  and  admitted  by  the 
)p  of  London  and  other,  under  the  penalties  in  the 
ad  mentioned  ;  fince  the  making  of  which  s£^,  the 
^  any  and  fellowfhip  of  furgeons  in  London,  mind- 
only  their  own  lucres,  and  nothing  the  profit  or  eafe 
'the  difeafed  or  patient,  have  fued  and  troubled  divers 
hoacft  perfon^y  as  well  men  as  women,  whom  God  hath 
OMfaied  With  the  knowledge  of  the  nature  kind  and  ope- 
IBtioo  of  certain  herbs  roots  and  waters,  and  the  ufing 
aod  niniftring  of  them  to  fuch  as  be  pained  with  cuftom- 
able  difeafes,  as  women's  breads  being  fore,  a  pin  and 
At  vcb  in  the  eye,  uncomes  of  hands,  burning,  fcald- 
9HB»  (ore  mouths,  the  ftone,  ftrangury,  fauceiim,  and 
gnphcw,  and  fuch  other  like  difeafes ;  and  yet  the  faid 
{Hooe  have  not  taken  any  thing  for  their  pains  or  cun- 
Ite^  but  have  miniftered  the  fame  to  poor  people  only 
|htaeighbourhood  and  God's  fake,  and  of  piiy  and  cha- 
■jfapi  and  it  is  now  well  known,  that  the  iurgeons  ad* 
tf  will  i3o  no  cure  to  any  perfon,  but  where  they 
Juiow  to  be  rewarded  with  a  greater  fum  or  reward 

than 


?, 


«a  jHir6t<MI«. 


I 


ciMin  the  cure  extend^  unto ;  6)r  ia  ^$k  Ikfejr  w6uM 
niiDiller  their  cuaoiog  unto  fore  fcopU  unrewirdtd,  chap  ' 
Ihould  not  fo  many  ro^  And  periib  tQ  deaih  for  lick  or 
belp  ftf  fiirgery,  as  daily  flo  j  but  the  ^cafer  part  of  fiir* 
geona  admitted,  be  much  oiore  to  be  blamed,  tbaa  tkotm 
perfqns  that  they  trouble  $  for  altho'  the  moft  part  of  the 
perfona  of  the  ^id  craft  of  furgepua  have  fmall  ciiaiiiiirf 
jet  they  will  ukc  great  fuow  ^  aiOBey»  and  do  liiSf 
dierefore,  and  by  r^atbn  thereof  thty  do  etfteatifiiea  mk  . 
air  and  hurt  their*  paiiems,  r«thv  fiiaa  do  them  goodt 
o  coofidaatum  whereof*  and  for.,  the  eafe  cmnfprt  and 
health  of  the  king's  poor  fiAt)«&>  it  ia  coaAed*  4km  it 
fliall  he  lawful  to  every  pefiS^B  being  the  king's  fubjeftt 
liaving  knowledge  and  exp^ieacc  of  the  nature  of  herhe 
foots  and  waters,  or  of  the  <>peratioe  of  the  faniet  ^ 
fpeculation  or  praSice,  to  ufe  and  minifter  in  aid  to  aiif 
outward  lore,  uncomc,  Wiwind,  apoftoaationa,  outwani 
dwelling  or  difeafe,  any  herb  or  herbs,  oietmemi,  kathSf 
pulftfs,  and  emplaifiers»  according  to  their  cuming  ex* 
perience  and  knowledge,  in  any  of  the  difealcs  ibrea 
and  maladies  aforeCiid,  wA  all  other  like  the  fame,  or 
drinks  ibr  the  done  and  firaorairy,  or  agues  |  witlmai 
fiiir,  troid)lei  penalty,  or  lofs  of  their  goads :  the  liaiB» 
laid  ftatute,  or  any  other  adj  ofdinance^  or  ftatute  neu 
iwkhftaadijig.  [la  ldm^9H  v.  (rerdWt  Cr$.  J^f»  iic«^ 
jg9.  thia  aa  is  coniidered  aa  xepealed  faaed  ibe  iiaBap 
of  phyficians  by  i  Mar.  Sfffl  «•  <•  9.  which  coofiama  the 
14  &  IS  H.  8.  c.  5,  and  thereby  «d>ro^aiea  all  fuhfryt 
a^  contrary  to  it;  and  though  this  was  aCwtipawda 
doubted  in  Butltr  v.  thiCplUii^fPJfyfiiiam^  Cr$.  C^r.  0561 
it  feems  to  xeoeive  Ibmc  con^maMon  from  the  10  O.  e« 
fp  to%  fince  expired  ^  which,  Aho'  ii  recites  foriMr  afie  oa 
the  fubjedy  does  not  o^ention  the  34  isf  35  if.  iLJ  . 


1 1  >ii    1,1^ 


l«e. 


4*.  • 


THE  pii  was  a  table  to  find  out  the  fervice  beldqg||» 
to  each  day.     Gibf.  %bi.  ^^^^ 

Pious  ufea.    See  C&dOtable  ttCfjl^ 

Phjs  in  the  churCh  or  churchyard.    See  C1htM|lli 

Plays  in  tihc  unlvcrlitiee.    See  CoUi^Vft 


fhnfk  ^i  W«i  a  kind,  of  oblation*  oeiog  moft 
Hioalf  •  p^nj  for  every  ploiig)i>  to  bo  pdd  .bop 
and  wbkfiiAUde.    uSiULijj. 


fdlurdlUp* 

■ 

u  |>  V  a  canon  mafle  in  the  council  of  Laterally*  lioldeo  luiinii  ^ 
"  midcr  po|MS  Iiwoc^iit  the  thirds  ia,  the  year  of  our  P'*'*'*^  ^ 
Loid  12159  It  u  dnlaioed,  that  tvbffiiVir  Jiatl  tah  ^apr 
tmft^  mift  i&rg  •ff&ubt  tf  hi  bail  btfun  Imvt  cbtaaiiJ  # 
lUi.ita^^  Jbttt  ipfo  jure  hi  Oiprivgd  iherttf^  mi  if  ht 
JUI  aaUadt$  rttM  thefami^  beJhaU  h  diprivid  9f  th  atUr  : 
anf  llr  p0rm  •fthi  firmiir^  immidiatilj  after  his  acapiiug  ^ 
iki  Imur^  ImU  kift9W\ibi  frmg  upon  whim  hi  Jhail  think 
mmthm    Haghes,  c  i6.    Gibt.  903- 

Ooiob.  Bi/iti  infiiMiiw^  it  J^  ki  inquind^  wbetber  tbf 
ftifinJah^h  aqr  iihir  htmfici  with  atn  tf  fouls ;  and  if  ha 
hoAfinA  himfka^  ii  Jbdl  ho  infmnd^  wbitiir  hi  hnth  a  dif^ 
^    '^^*        Aniifhi  haih  mt  ahtfficitHt  SfpamfaUony  hijhai 


hf  m  aamtt  hi  admitted^  uulifs  hi  d$  firft  maii  oathy  thai  im^ 


m  his  tstitig  piffyfiin  if  tho  hemfici  unti  which  hi 
is  bsflilktid^  hi  mil  nfign  thi  r^  tybinupon  hi  who  grants 
iA  infEtm^on  flmll  immidi^tely  give  notia  to  thi  HJbips  im 
mh^  S§%rfis  fmhfarmir  heni&ns  /ball  ho^  and  aifo  ti  thi  pa^ 
tnm  thtt  tbij  wmj  £fpofi  oftbijami.  Athon.  129. 

OAob.  fUsin  anfirmatiin  u  to  hi  madi  of  thi  iUBim  if% 
Ijfcy,  amamgjl  ithir  artlcUs  of  inquiry  and  ixaminatsin  acard^ 
jv  u  thi  dinSitn  if  thi  camnSy  itfiall  hi  diligintfy  inquired^. 
whtthiT  hi  whi  is  sliced  badbefors  his  iUSion  feveral  brntfiui 
wbh  asTi  if  fmls ;  and  if  bo  bt  found  to  havt  hadfuch^  it 
Jhail  hi  inquirid  wbithsr  he  bnth  had  a  difpenfatiin  i  and  whim 
Am'  thi  difienjatiin  (if  hi  Jball  ixk'sbit  any)  is  a  true  Af^^ 
fatiin^  amd  ixtinditb  ti  all  thi  benefices  which  he  pojfejfidm 
Atbos.  133. 

Accordine  to  which  conftitution  we  find,  in  the  timet 
of  the  archbifhops  Pecchtoi  and  Winchclfea,  that  coofir* 
BMUoB  was  denied  to  three  bilbops,  by  reafon  of  pluralitka 
witlMttt  proper  dilpeofadon.    Gibf  905.    - 

Peccbam. 


^4  l^luralitp. 

Pcccham.  HewhaJkaU  bavi  morriifiificn  than  om  with 
tun  of  fouU^  witbikt  iii/^JaSimi  fisll  bold  only  the  kji  \ 
and  if  be  Jball  Jhrivi  to  bold  toe  r^,  he  Jball  forfeit  all.  And 
k  isfartbif  duTud^  that  be  whofbaU  take  ^ire  benefices  ibkk 
-aetit  betving  ewre  af  fnds  or  being  etbirwifr  inttmpntiMe^ 
witbaut  di/penfatiw  apoftetkal^  okber*  '4f  infihntian  of  by  titb 
ofcemmendam^  or  ane  by  inflitution^  and  another  by  comnuH" 
dam^  ixcept  tbev  he  held  infucb  manner  as  is  permitted  by  the 
ianJUtitiau  of  Gregory  publified  in  the  council  of  Lions ; 
Jball  be  eUprtved  of  them  all^  and  be  ipfo  fa£to  excommunicated^ 
atuljhati  not  be  abfohed  but  by  us  or  ourjuccejfors  or  the  afojlo^ 
Bdfei.    LInd.  137.        -a 

having  cure  of  feuh']  Whether  it  be  a  cathedral,  or  pa- 
-      rochid  cnurcht  or  a  chapel  having  cufe  of  the  parifikiooerfy 
^''  cidier  de  jure  or  dc  fa£to ;  fo  that  tfaeri  be  a' pari(h^ 

wherein  he  can  exercife  parochial  litd:  alfo,  whether 
it  be  a  dignity,  or  office,  or  church;  aa  there  are  manj 
archipreibyters,  archdeacons^  and  deaoii  who  have  no 
church  of  their  own,  yet  they  have  jurifilidioii  over  many 
churches.    Lind.  135* 

Or  being  atherwife  incompatible'^  Namely,  dignities,  par« 
fonagfs,  and  other  ecclcfiallical  benefices,  wbith  require 
perfonal  refidence  either  by  fiatiite,  privilege,  or  cuftom* 
Lind.  137. 

Injuch  manner  as  is  permitted  by  the  confiitutian  of  Gregory] 

Namely,  that  he  to  whom  the  benefice  is  granted  in  com- 

mendam  be  of  lawful  age,  and  a  ptieft  i  and  thit  it  be 

one  only»  and  of  evident  neceflity,  or  advsrntage  to  the 

|f  church,  and  to  continue  no  longer  than  for  fix  months* 

Lind.  137.  ' 

Jndfiall  not  be  obfolved  but  by  us  or  our  fuctejfirs^  or  the 
Qpoftolick  fee\  And  by  another  conftitution  of  the  Cun^ 
archbiftop,  if  any.fhall  otherwife  abfolve  them,  they  (hall 
be  accurfed.     Lind,  339. 

■    But  after  all,  thefe  canons  and  conftitutions  were  not 

intended  to  hinder  or  take  away  pluralities ;  but  to  render 

difpenfations  neceflary:  for  a  clerk  was  allowed  to' hold 

as  many  dignities  or  benefices  as  he  could  get,  with  'the* 

pope's  difpenfation ;  which  was  eafily  obtained  fronii  hil 

legate  or  nuncio  refiding  here,  on  paying  the  fums  r6-- 

quired.     Johnf  91. 

Heftrainti  of  2.  By  the  21  Ff  •  8.  c.  13.     If  any  perfon  having  int^ 

plurality  hf        fgffof  f^^f/,  cure  of  fouU^  being  of  the  yearly  value  of  %L  i 

^^  above^  accept  and  take  any  other  with  cure  of  fouls ^  and  be  It* 

JlituUd  and  inducted  in  poffeffon  of  the  fame  \  then  and  imMH 

9  diately 


i^luraltt?,  9« 


Jisiiif  t^trfmcb  ppffiffim  bad  thermf^  tbifirft  imfiajkalt  hi 

a^w^iid  im  law  to  hi  v$id.     Jnd  it  flntU  hi  ImvfuL  t§  imry 

fmrm^  bnving  tbi  advmfrn  ihiri§f^  t$  prifint  emibtr^  md 

iii  pTifima  t$  bsvi  tbi  htm/it  if  tbi  fame^  in  Jucb  Uh  mmm^ 

mr  mid  firm  as  thf  tbi  inturnhmt  bad  diid  or  refigmdi  ^ 

.  Stma^  9numt  ^  ^^^  difpinfati§m  ti  tbi  tantrarj  mtwitbi 

.^amdiag :  attd  iViry  fucb  licemif  uniin^  cr  dif^infatiin  a  hi 

ibimimid  amtrary  t§  this  frtftnt  m&^  if  what  nami  ir  quality 

fit9ir  tbiy  hi^  fi)ail  hi  uttirly  void  and  if  nom  ifflt^.     And  tf 

mf  ftrfm  ir  pfrfins^  contrary  to  tbis  prifmt  n^^  JbaUfncun 

rorni  ahiaim  at  tbi  conrt  t/Rome  or  iifiwhin  anylianci^  nnian^ 

iakrmtiim^  ir  difpinfation^  to  nutvi  and  tah  any  nun  hini" 

foa  Witb  cnri  tban  is  abovi  limitid ;  rosry  fucb  fir  fin  or  ptr^ 

-fms%  fkfningfir  bimfilf  mr  nceiving  and  tikingfsub  htrnfici 

^tf/bm  rffmb  liann  union  toUration  or  di/ponfaiiin^  that  is 

^fi^  tafjanu  pirfin  mrpirfons  only^  and  mm  otbir^Jballfor 

amtyfmcb  default  incur  tbi  penalty  if  20  /•  and  alfi  lofi  the 

mb^frefiii  if  iwry  fad)  hemfia  or  himfim  as  bo  receivetb  or 

iaitii  by  force  of  any  fucb  liceme^  union^  toleration^  or  i//l 

femfiuiim  I  balfto  tbi  hng^  and  balf  ti  bim  that  will fm  fir 

xAt'tma  in  any  of  tbi  hinges  aurts,     d  9,  lO,  I  !• 

'^rJ/  my  pirfin]  Allho'  biihops  arc  not  wichia  this  wBtj 

y$mmmik  than, as  consmendatarief,  chat  is,  having  two 

Apiififffi  with  cure,  eiiher  by  retainer,  or  de  novo ;  yet 

.flif' 9  general  law,  which  ought  to  be  taken  notice  of 

^Jiihwi  pleading,  by  the  fame  reafon  that  the  fiatute  of 

Jflfji^  EliX.  c  io«  concerning  leafes  of  the  clergy,  hath 

ijBJfiMI  been  adjudged  a  general  law^  tho'  bilhops  are  not 

•  Molded  io  it.     Uibf.  906. 

t.,:  Homing  ene  hemfice'}  So  as  that  he  bath  been  inflituted, 
I  ^IMk^  he  bath  not  been  induced  into  the  fame  ;  for  if  he 
;*  itdktkb  n  iccond  benefice  after  fucb  inftitution,  the  firft  is 
as  much  as  it  had  been  taken  after  induction  alfo« 
906. 

"ibi  yearly  value  ofS  L  or. above]  According  to  the  va« 

vin  the  king's  books;  for  fo  it  was  unanimoufly 

[not  by  the  court  of  common  pleas  in  the  23  C  2.  and 

that  in  the  8  C  i.  by  the  fame  court,  in  the  cafe 

ia  and  Uili :  which  therefore  is  at  this  day  taken  fof 

rpvSiotwithflsMidingthe  two  more  ancient  opinions  to  the 

r,  one  in  Dyer^  7  £//%,  and  the  other  in  the  cafe  of 

'aod  Triciett  in  the  43  Ellz.    Gihf.  906.   ff^atf.  c.  2. 

^^ddfS  /•  or  above]  If  fuch  fir  ft  benefice  is  under  the  yearly 

\ijAkOf  8  !•  in  the  king's  boojcsy  the  fame  is  not  within 

^^'^Stute,  but  reds  upon  the  law  of  the  churchy  ai  it 

#acfere  the  ftatute. :  C^/.  906.  ..  :         , 

Accfpt 
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£tttfi0mif9h  nj  ^iktr}  U  is  not  mUnitl  in  Ail  caft^ 
of  wbac  value  the  fecond  cHurch  is,  or  wheclier  rattd  in 
the  kiag't  books  at  all ;  for  rbe  voicance  will  take  phoe 
cqiully  when  tke  liecond  is  ancfcr,  as  when  it  is  ibove  t  L 
a  year.     GUf.  906. 

Amd  it  h^itmttd  oW  mimeiti  in  p9gM$n  «/  tk/tmr}  AU 
Ao*  the  eipreffiofi  is  oopalativr,  and  ftould  thercfeffe  im* 
ply,  that  the  voMance  which  follows  thercopon  doih  bo( 
lake  place  till  after  io^uAion;  vet  it  hath  been  tiffcn 
ad|jiidgerf,  that  if  one  is  ioftitutcd,  and  then  obtaias  di& 
penfedeii,  and  after  that  is  induded,  the  difpenfatioo 
oomet  iho  late ;  not  oolj  becaufe  by  ioftittttiofl  checborcfa 
b  full  of  the  in:iuDbenr,  and  one  cannot  hive  a  difpeofc- 
tkm  to  tafr  and  rcrmxr (as  the  wards  of  the  u6t  arc}  what 
be  bad  before ;  but  alfo  becaufe  by  inftrtution  he  hinders 
Qlben  from  being  prefeneed :  and  fe  by  obtaining  iailitv- 
tioB  to  nany  rhurche?,  with  fequeftntion^oF  the  profits  cf 
thcfli,  the  inient  of  thtsfiatiite  eight  be  utteriy  fruAratcd. 
Oiif  9c6. 

^md  it  ^flmO  k  Unfml  t§  every  petnn,  A***'*/  tif  sdowfia 
iierttf^  t§  pri/imt  muihir}  If  the  firil  bcAcfite  was  of  Ma 
irilue  than  8  1.  a  year;  vet  by  his  actepttnce  of  aieeoad 
with  cute,  k  is  at  this  dav  in  jare  void  by  the  rccciffj 
canon  law :  and  there  needs  not  any  feotence  dcdaratiMy 
in  the  fpiritval  court,  ^o  make  way  for  the  patioa'tprc* 
fcntation;  for  he  may  immediafely  thftenpon  (nPiifcot 
cither  deprivation  or  refignation}  prrfeiit  a  new  iAcm* 
bent  10  the  faM  cbarch,  and  rc«|vife  his  ndoiiflfon ;  and  if 
the  bifliop  doth  refufe  the  picron's  clerk,  a  qnarc  ioipcdit 
lies  for  the  patron.  But  feme  opinions  are^  that  tbp 
church  is  ntK  void  but  by  deprivation ;  and  that  the  taknig 
of  a  Gscond  benefice  with  cure  in  furh  cafe,  tintiV  depriva- 
tion, is  BO  oeffion:  But  this  is  to  be  unc'erftood,  that  it 
is  no  ceflion  to  the  disadvantage  of  the  patron  ;  (b  as  t» 
■lake  a  lapfe  incur  from  the  tioae  of  fuch  ceffion,  no  no* 
lice  having  been  given  to  the  patron  thereof.  For  mil 
afker  fuch  clerk  Ihall  have  been  adually  deprived  of  bia 
firft  benefice,  and  notice  thereof  given  to  the  patron  s  be» 
Ao*  he  may,  yet  need  not  to  prefent :  but  then  rfier  iucb 
deprivation,  the  church  is  vtM  in  fado  and  in  jvre,  fo  tbac 
he  onifl  at  his  peril  prefent.     4Krf/  r.  a. 

And  if  an  incnmbefit  of  a  chnrch  with  cure  ender  81.  • 

rir  dotb  take  a  fecond  benefice  with  care«  in  which  he 
aMb  inllitated  and  indnfied  (no  difpenfation  being  ob» 
taiaed  for  the  holding  tif  them  both),  by  whieh  the  firll  ia 
void  agaiiift  the  patiooj  fe  tbac  be  may  preinit  (as  bcfiaiv 
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b  ftewtd)^  but  before  the  patron  doth  preft-nt  upon  ftich 
avmdwice,  ihc  archbifhop,  by  f  rce  of  this  Odiuie,  doih 
gnnt  to  the  clerk  a  lirrnce  prinde  valcie,  10  hold  the  firft 
wilh  the  (tcoad  benefice;  ih  s  is  nnt  ■  good  licence, 
(altho*  omlitintd  according;  to  ih>^  fl^tuie]  lo  take  sway 
the  patron's  prerenimcnt,  iho'  his  thunh  was  only  void 
by  force  of  a  onon,  and  not  by  flatute  :  for  by  ihe  canon 
the  fi'ft  b-nefice  was  fo  void,  that  the  patron  might  have 
pTcfentcd  before  ^ny  tieprivaiion  ;  and  after  the  patron 
hath  once  a  title  tu  ptelcnt,  this  title  cann^'t  be  t<kea 
awiy  from  hinn  by  a  fubiequent  1  cciice,  unlefs  fuch  a  li- 
cence could  muke  a  vuid  church  full,     l/^at/.  t.  a. 

But  if  any  pcrfon  havinji  one  benefice  with  cure  of  Touli, 
being  of  the  yearly  value  uf  8  1.  or  above,  dn  aciept  and 
take  another  benrfice  with  cure  of  fouls  >nd  be  innituted 
and  induded  in  pofTcfEan  of  the  fiine  (although  (he  laft 
benefice  be  but  uf  3  1.  value) ;  immeitiatcly  aftr  fuch  pof- 
ficffiofl  had  thereofi  the  fidl  benefice  is  n.t  only  void  in 
law  but  in  fado  alfo :  fo  thit  the  patron  thereof  muft  pre- 
fent  10  a  living  cf  fuch  value,  fo  vntd,  wihin  fix  months 
(without  expefling  notice  from  the  ordinary]  to  avoid 
fhc  Upfe  i  it  being  then  not  only  void  by  canon  law,  but 
allb  1^  >£1  of  parliament,  in  which  all  men  are  partiei. 
Bnt  be  need  not  (unleft  notice  be  duly  given)  prcfent  till 
fadi  time  as  his  cletic  is  i[)du£ted  into  anothrr  henetice.- 
IDor  tho*  by  his  inOiiutlon  he  hath  the  cure  of  fuub,  and 
Ac  church  is  full  to  feveral  purpofes;  yet  the  words  of 
Ac  flatutc  are,  "and  be  Infliiuied  and  induifled  in  pof- 
**  feffion  of  the  fame;"  fn  that  until  he  be  ioduded, 
AtK  is  no  ccfGon  by  this  flatute,  but  ntily  by  the  canon 
&w ;  by  which  law,  in  fuch  cafe  alfo  he  may  be  deprived. 
in,/.  ,.  a.  (•) 

Bat  the  patron,  if  he  pleafeth,  may  ptercnt  fo  foon  as 
ki*  clerk  is  inRiluied  into  another  benefice  incompatible, 
altbo'  he  bjth  no  notice  from  the  ordinary  of  any  ceflion 
ddrprivalion  made  of  the  firfl  benefice,  by  reafon  of  his 
ice  of  another  by  infliiuiion  ;  and  iho'  he  was  only 
into  the  fird  benefice,  and  not  induced;  or 
if  be  pleafeth,  he  may  fue  fuch  perfon  in  the  court 
^tan,  lo  have  him  deprived  by  fentcnce,  in  this,  ai 
ny  other  cafe  where  the  living  is  vuid  by  the 
law  only,     ffatf,  c,  2. 


(«)  See  ScpfitatfOR,  in  mt. 
Vol.  in.  H 
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But  this  rule,  that  the  accepting  of  a  fecond  benedcc 
that  is  incompatible,  doth  make  a  cefTion  or  abfolutc 
avoidance  of  the  former^  hath  its  exceptions  :  As,  I.  If 
a  pcrfon  having  a  bercficc  incompatible,  he  admitted^ 
infiituted,  am)  indudied  into  a  fecund  benefice  incompa-^ 
tible  alfo,  but  doth  not  fubfcribe  the  articles  according  to 
ihe  ftr^tuie  ;  his  firlt  benefice  is  not  void,  becaufe  by  rea- 
fon  of  that  neu^IedJ,  he  was  never  incumbent  of  the  fc- 
cond.  The  like  law  feemeth  to  be,  if  a  man  hath  ob« 
tainrd;  a  fecond  benefice  incompatible  with  his  former, 
by  aTimcr.iucal  contradt ;  for  in  fuch  cafe  alfo,  his  pre- 
lentation  or  collation^  inilitution  and  indu^ion,  are  ut- 
terly void  and  of  none  tffcA  in  law  :  However,  the 
canon  law,  unlefs  a  pardon  intervene,  will  reach  him  in 
this  cafe  of  fimony  ;  for  bv  that  he  may  be  deprived* 
2.  If  he  that  hath  a  benefice  incompatible,  before  he 
takes  another,  being  duly  qualifieij,  doth  obtain  a  fuflK« 
cient  difpenfation,  to  hold  at  one  and  the  fante  time  more 
than  one  of  fuch  benefices  as  are  incompatible:  for  by 
difpenfation,  a  man  at  this  day  with  us  (tho'  he  be  not 
qualified  by  degree  in  the  univerfity,  retainer,  or  birth) 
may  hold  as  many  benefices  without  cure,  of  what  value 
foever,  as  he  csn  get ;  all  of  them,  or  all  but  the  la  ft,  be* 
ing  under  the  value  of  8  1.  a  year,     ff'atf.  r,  3. 

Jriy  Uciucey  union,  or  other  difpenfation  to  the  conSr^'y  ngg^ 
Vfith/iaKuing']  The  w^ion  here  fpoken  of,  is  meant  of  a 
temporary  union  for  :hc  life  of  the  incumbent;  inftance| 
of  which  are  com.uon  both  before  and  fince  the  reforma- 
tion.    Gi/>j,  907. 

^M  cvc-ry  juch  licence,  union ^  or  dijpenjafion^  contrary  |# 
ihu  <7»?,  j}:uU  be  utterly  void  and  of  none  effe£f^  One  being 
portVlled  o\  two  beijcfices  by  difpenfation  according  to 
this  liatute,  did  afterwards  by  a  trinity  (or  a  difpenfa* 
tion  to  hold  three)  obtain  a  third  benefice,  and  enjoyed  all 
the  thiee  ;  and  Dyer  fays,  r!iat  divers  jufticcs  and  ferjeants 
were  of  opinion,  that  the  fir  (I  of  the  three  was  void,  and 
the  profits  of  the  third  forfeited  bv  this  claufe,  and  that 
only  the  fecond  remained  .to  him.     Giif,()Oj.     Dyer^tJ* 

Ailo  in  the  ca^e  of  the  king  againit  the  bifhop  of  6*iif- 
thjier^  where  one  had  two  benefices  with  cure,  by  dif- 
penfation, and  ti)en  took  a  third  with  cure  (and,  as  ic 
feemeth,  without  difpenfation);  it  is  faid  to  have  been 
adjudged,  that  both  the  two  firft  fliould  be  void*  Gibf. 
907.     Noy.  149. 

And  the  words  of  |:}i^b^  are ;  I  hold,  if  a  man  take 
a.  uialty,  which  is  not  allowed  &im|  be  canno^  by  tb^ 

take 
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VaVe  two   beoelices,    becauTe    his   difpciifatian   is  void. 

iitt.  iss. 

The  nile  oi  the  canon  law  is,  that  if  a  pcrfon  having 
two  benefices  incompatible,  Ihatl  bv  dirpenfadoD  accept  a 
third,  and  be  in  quiet  polTelTiun  iliercuf,  ihe  two  ficll  Ih^U 
be  ipfo  Uao  void.     Gibf  907. 

Upon  all  which  conrideiacion!^,  if  a  third  benefice  19  ta 
W  taken  by  one  who  aire.idy  holus  two  by  difpcQiJlion, 
ihebtfl  way  is  to  determine  which  of  the  two  he  will 
bold  with  ihe  third,  ar.d  tu  ni7.kethc  ether  void  by  tcl'ig- 
tution,  before  he  acctrpta  the  ibiid,     Gihf  907. 

Shad  ftMUTt  end  ol/taia  al  the  caurt  tf  tlr>mc]  In  the  ca> 
ialt^uc  of  faculties  which  wcie  grantabli:  at  Rome  in  the 
times  of  popery  (befidcs  the  common  dif|ic(iriiicris  to  hold 
fwo,  three,  or  four  ben  fi^es  incompatible)  are  thcfc  three 
tttt  follow:  i>  A  difpenfaiiun  to  whitfoever  and  how 
Many  foevcr  benefices  incotiipatible  to  the  value  of  joo  I. 
ajear.  2.  Tothc  value  of  loool.  a  year.  3.  Without 
ay  rcQii^lion.  The  price  of  each  tiling  gndually,  ac- 
nriing  la  the  degree  of  favoui  anJ  profit.     Gihj,  907. 

And  how  much  the  practice,  »  well  as  taw,  of  hold<i 
fpg  pluraliciet  was  alteti»j  by  this  ftatutr,  frum  what  it 
Ml  whilfl  the  light  of  difpcnfaiion  rrflcd  in  the  pope; 
mil  appear  (amnngft  many  other  fuch  like  which  might 
be  mentioned)  from  the  famous  inltance  of  Bogode Clare, 
teSor  of  Si.  Petei's  in  the  Eall  in  Oxford  ;  who,  in  the 
Ci^lb  year  of  Icing  Edward  the  fitO,  was  prefenied  by 
"  cad  of  Gloucefler  to  the  thurch  of  Wyfion  in  the 
Bty  lif  Northampton,  and  obtairitd  a  dif(en(aiion  to 
I  ibe  fanie,  together  with  one  ciurch  in  Ireland,  and 
teen  other  churches  In  tnglajid  in  nine  ditfctenc  dio- 
l|  all  which  benefices  were  va'ucd  at  thiit  time  at 
IMI-  6»-  Hi*'-  ^'f-  P<i'-  -»'"'■  292-  G'''/-  9V-  '^''"'^'i 
it  Ar.tif   Univ.  Oxen.  1  16. 

ly  by  the  36  G.  3.  ir.  83./  3.  which  recites  the  ex- 
_  ,  that  churches,  curjcics,  and  cbapils,  augmented 
If  the  governors  of  Qijeen  Anne's  iwunty,  an  J  JecliTcd  to 
b  ftr^tu/i!  cunt  and  btntf.'ti  by  |  G.  I.  ft.  %,  i,  JO. 
isold  be  fubjc^  to  the  fame  ruii.s  as  benefices,  with  te- 
btfi  U>  the  avoidance  of  <itSer  benefices ;  it  is  en^i^ed, 
MiK  Aif>  a'liniiltd  {hurjjts,  curaciiSt  ond  chaptli  Jha^i  tt 
■***T/.j'  in  law  ei  hiH'ficet  pTtftnlatwe,  fo  that  the  lucnct 
I  Jhaii tperoU  in  thtfanu  mifiotr  as  in/!iiur:m  ta  fuib 
a, and  /ball  rindir  vsidmit  ether  Lv'ti^s  in  tiki  titanatr 
itmliti  t»  Ibt  Jaid  hmrfat  \  ar.d  it  Jhall  bt  laviful  Jar 
%ff  ar  tiiinaryt  withii  v.h'.fi  juiij'diHi^n  fuib  au^- 
H  i,  mtnlid 
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meuUi  churchy  tWMcy^  §r  ch^ptl  fi^ll  lii^  U  ^pwd  Wfiir  hit 

bmnd mnafeal  mwy  fi'tfiMi  #r  dUmo^ra  f§r  thi  ejffkimihig atrmte^ 

i§  tt  tumtmuttd  §r  impitytd  h  tie  ft' fit :» el  tu-aU  wr  mtmwt^ 

timt  th4rff%  n§t  exceeding  75  pnmds  per  anmmm ;  f$r  wbi^b 

f^wuKi^  tbejmid  cmraiejbaii  b&ve  the /erne ;  and  like  retmdief 

MS  ere  h  tbmt  s3  given  /#  tie  eurnies  ef  teGcrs  mmd  vicars^ 

wb:Je  jiipend  is  augmunted  kf  the  \%  Ann.  ft.  2.  c.  I2«  /.  e. 

Thtt  the  bifliop,  or  ordinary,  on  coo^plaim  to  him  made, 

fliall  fumnarily  bear  and  determine  the  (ame ;  and  in  cafe 

of  neglcA  or  refui'al  to  par  lu^H  ftipend  or  al'owance,  11117 

feqttcfier  the  profits  of  fuch  benefice  for  or  until  payment 

thereof.  Ftde  Ctiratt?,  8.     But  the  ad  fecures  to  all  in* 

cnmbents,  the  benefit- es  they  had  accfptcd  in  conjooA^on 

vith  augmented  cures  previous  to  the  paffing  of  it.  /  4.] 

DiVnifatteB  3«  By  the  aforefaid  fiatute  of  the  21  H.  8.  c.  13.  it  it 

ofpivnlity^     enadcd,  that  all  ffirithci  mtn  keing  ef  ibe  kings  temncil^ 

4at«;e.  ^^  fuTihtfi  LceEie  #r  aijpimfatitn^  i§  iake^  rtieiue^  and  keep 

three  fsrjtneges  er  kene/kes  uitb  cure  ef  Jmtis:  amd  mil  eiher 
being  the  king's  ibap^ns^  and  net  j'nern  ff  bis  cthneil  i  tba 
ebap'cins  ef  the  fneen,  prince^  er  prin^efs^  *r  any  ef  the  km^i 
ebiidren^  hrttbun^  fifters^  nneies^  §r  ann:s^  may  fe'r.kiatfy  pmr^ 
ehefi  tUence  er  difpenfitien^  cna  receive  and  ke,p  stve  parfn^ 
mge$  and  henefias  with  en*-e  effenh:  Every  Gr^hk*fti9f  and 
ektie  may  have  fix  cbaplair.s\  tvry  mar qnfs  anM  eat l^  five  \ 
vifoMKt^  and  ether  li  hzf^  /carr ;  ckanceler  ef  Eniimndfer  the 
time  bet'fg^  barsn  and  kvi^bt  ef  the  ga^J/r^  t^ree ;  every 
dktctefi^  mcrckicnf*^  leunitfi^  ar,d  harcnefs^  keimg  widswf^ 
tu§i  treuf^rer^  csmrellir  ef  the  kinfs  teuje^  the  kiug^s  Jecre^ 
ta^jy  era  dean  tf  is  ckspel^  the  kitfs  amrer^  axa  me/ter  ef 
the  rs.Is,  /ttf ;  iklef  jujiice  •f  the  Hn^'i  b.ncby  ere\  wardem 
ef  t^.e  five  tsrtt^  ^n/j  uke^eef  every  ene  may  pnrct^fe  lUemee 
er  eiifpirfatie^^  end  recehe  b&vi  and  keep  iw§  farjenages  er 
benefices  iLi'tb  ctere  tffu >.  And  th*  brethren  ama  Jens  rf  oM 
ttmpsycl  isrdsy  tubi.h  afe  hem  in  wediic^j  may  every  ef  Aem 
fur  chef e  Uceme  er  cf  enfti:nts  receive  taveetsd  ieef  as  imas^ 
par  frames  er  lenefices  XLitb  cure^  as  the  cbup^ins  ef  a  dnke  er 
afctbifi>7p.  And  the  kretkren  end  J:ns  tern  in  Vfedleck  ef 
eViTy  kagbt^  may  every  if  them  purcbafe  iieence  er  difperfie* 
tien,  and  rec-ive  take  and  keep  tue  parfTnages  er  temepue 

with  cnre  ef  fshls.     f.  13. 21. 

Parf%%ag£S  er  bemefcei\  Difpenfations  were  granted  here* 
tofcre,  rcr  fuch  a  number  of  benefices,  vithout  fpcci^* 
ing  the  particulars ;  and  fometimes  with  an  addidoaal 
power  to  exchange,  and  take  others }  on!y  keeping  wiili* 
in  the  nun-iber  in  point  of  pcfleflicn  at  one  and  tncfame 
tiire.    Bui  the  Utcr  and  bixx  way  hah  been,  to  grant 

di^olatioA 
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difpeoCition  onljr  for  pre  enti'g  the  voidance  of  a  bene« 
fice  in  pifleflton,  by  the  taking  of  a  fccond,  however 
cbefe  W'jrd»  may  be  capable  of  a  larger  interpretatioo. 
Gikf.  907. 

Every  dukt^  marquifs^  earl^  Iffc]  And  ahbo'  fuch  duke, 
marquifs,  earl,  or  the  like,  be  minors,  and  under  age ; 
yet  they  may  retain  chaplains  within  this  slA  :  as  was  ad- 
judged in  rhe  c^fe  of  the  queen  and  the  bi(bop  of  Saiijburyi 
even  Iho'  the  lord  admiral,  in  wnofe  cuftody  the  minor 
was,  might  retain  chaplains  in  his  own  right.  4  C9.  iio. 
Gthf  9c8. 

But  if  the  fon  and  heir  apparent  of  a  biron,  or  fuch 
Eke,  retaineth  a  chaplain,  and  his  father  dieth,  and  the 
chaplain  purchafeth  difpcpfation  ;  fuch  retainer  will  not 
avail,  becaufe  it  was  not  avaiUble  at  the  beginning. 
4  C$.  90. 

And  if  the  perfon  who  retained  dies,  or  is  removed,  or 
k  attain  ted,  befoie  any  effcd  of  the  rerainer  ;  it  is  gone, 
and  (hall  have  no  effed  afterwards:  but  if  it  cakctn  cf- 
ftjEt  before,  it  concmues  good,  notwiihftanding  death,  or 
ataioder,  or  fem'V^I.     ijthf  908. 

Bmbftn  and  fons  born  in  weUlock  of  every  knt'^ht]  But 
brethren  or  fons  of  baronets;    which  dit'nity  hath 
created  iince  the  making  of  this  a^«     Gib/.  908. 
That  it,  if  fuch  baronet<  are  n  )t  alTo  knii^h^s* 

S.  22.  provided,  that  the  faid  chaplains  ft  pur  chafing^  tak» 
hgf  rgeeivsng^  and  keeping  benefices  with  cure  of  fouls,  a^  is 
eprefmid^  Jhall  be  bound  to  have  and  exhibtt^  where  needjball 
iff  letters  under  the  fign  and  feat  of  the  king  or  other  their 
lend  and  majter^  iefiifyin^  whofe  cija plains  :hey  be ;  and  elfe 
WHt  t»  enjoi  any  fuch  plurality  of  benefue^  by  being  fu^h  chap" 
Um'  sny  thing  in  this  acl  notwithfiandmg, 

IjettiTS  under  the  ftgn  and  fe il\  Which  may  be  in  this 
i^gm  :  ^^  Knnw  all  men  by  thefe  prefents,  tiiac  I  the  right 

*  honourable  A.  lurd  ■  baron  of  have  ad- 

*  oiitted,  confticuted,  and  appointed  the  revt:rena  B.  C. 

*  dcrk,  my  domcltick  chaplain  ;  to  have,  h'  Id,  inJ  cn« 
^joy  aJl  and  (ingular  tne  bcnefitii,  privileges,  liberties, 
^  and  advantages,  due  and  of  right  grdnttrd  to  the  chap- 
"^Mfis  of  noblemen  by  the  laws  and  ltaturc>  '  mis  realm. 
**  Given   under  my  hand   and  feal,  the  ■■  day  of 

*  ■  in  the  year,"  &c, 
J  And  the  fame  being  under  hand  and  feal,  it  feemeth 

if  there  (hall  be  lawful  caufe  to  difchari;?  him,  fuch 
Jiarge  muft  be  alfo  unoer  hand  and  feal :  Which  may 
Ua  this  cffcft :  ^^  Whereas  1  the  right  honourable  A. 

H  3  **  lord 


loa 


<c  ]qpj        ,     ■  baron  of  — -  by  writing  upder  my  h^fiA 

**  and  feaU  bearing  date  the  — : day  of  ~  did  ad- 

<<  mit,  conftitute,  and  appoint  B.  C.  clerk,  my  domef- 
*^  ticic  chaplain ;  to  hold  and  enjoy  all  benefits,  privi- 
<(  leges,^  *and  advantages  belonging  to  the  fame  :  Now  by 
<*  thefc  prefenis,  I  the  faij  A.  lord  — — .  do  for  divers. 
<<  good  and  lawFuV  caufes  and  confiderations,  difmifs  and 
<^  difcharge  the  (aid  B.  C.  from  my  fervice  as  domeftick 
*<  chaplain,  and  from  all  privileges  and  advarxjtages  ta 
**  him  granted  as  aforefaid.  Given  under  my  hand  and 
<*  feal,  the  '   day  of in  the  ycar,*^&c, 

S.  23.  jfnd  all  dolors  aid  bachelors  of  divinity^'  do€l on  ojt 
law>,  and  bachelors  of  law  canon ^  and  tvery  of  them^  wbicbt 
/hall  be  admitted  to  any  cf  the  faid  degrees  by  any  of  the  uni^ 
verfities  of  this  realms  and  not  by  grace  only^  may  purchi9fe  //• 
cencfy  and  take^  havcy  and  keep  tWJ  parfonages  or  benefus, 
with  cure  oj  fulu 

Bachelors  of  law  canon]  Dr.  Ayliffe  fay?,  th^at  no  degree, 
in  the  canon  law  law  hath  been  taken  fince  the  lefofma* 
tion.     Jyl.  Par.  [4.18  ]  {a) 

And  not  by  grace  only]  This  feems  to  be  explained  by  ^ 
like  expreffion  in  the  ftatute  of  the  14  H.  8.  c.  5.  in- 
titled,  **  The  privileges  and  authority  of  phyfidans  in 
•*  London  ;*'  by  which,  provifion  is  made  for  the  cxa*. 
mmation  of  phyficians  by  the  prefidcnt  and  ele^v  except 
he  be  a  graduate  of  Oxiprd  or  Cambridge,  which  hath  ciC", 
(omplijhed  all  things  for  hii  Jcrm^  without  any  grace  \  that 
18,  (as  it  feerreih,)  hath  performed  the  (tatutable  cxcrcifcs* 
in  order  to  fuch  deL»r<-e,  without  any  fayour  or  difpcnfa- 
tion  therein.     Gitf  908,  909, 

S.  24.  Provicitd^  that  evt'y  archWfncp^  hecavf  he  m^ifi* 
e:cupy  eight  chjplaim  at  coificruticn^  of  biftjops  ;  and  every  bi" 
f):ps  heccrfe  he  r:u;l  cccupy  fix  chnplains  at  giving  of  orcUrt; 
and  corfecration  rf  churches^  may  every  of  them  have  two  chap" 
lains  over  and  above  the  numler  above  limited  unto  tbem  i 
whereof  every  one  may  purchuf  licence  or  difpenfation^  andtake,^ 
receive  and  hep  as  many  pa)fuages  and  benep.es  with  cure  of 
fouls ^  as  is  before  ojjigned  to  fch  cha plains. 

Dr.  Ayliffe  fay?,  that  notwithllanding  this  claufe,  bi(hop^ 
can  only  qUalify  this  number  for  the  purpofes  here  mefl« 


(a)  Hei.  J^.  in  the  3;th  yesr  of  bis  rcTgn,  ifTued  a  mandate 
to  the  univerfiiy  cf  Cai»>biidg  to  prchibit  the  takjng  of  do-; 
grees  in  the  cinon  or  pgntifijai  law.  Sec  Mr.  Cbrifiieue^t^ 
mate  to  1  Bla.  Com.  392. 

tioned^ 


tidncdt  6f  ordination  ind  confccration ;  but  that  they  can 
qualify  no  more  than  four,  for  a  licence  or  difpenfation  :— 
BoC  this  feemeth  contrary  to  the  words  of  the  claufe  at 
shove  recited.     AyL  Par.  [418.] 

S.  25*  Prwidtd  aljo^  that  no  perfon  to  whom  any  number 
§ftlmflmns  or  any  chap/aiv^  by  any  of  the  provijiyns  afore/aid 
tt  limited^  jhall  in  any  u'/i^  by  colour  of  anv  of  the  fume  pro^ 
vifioas^  advance  any  fpi ritual  perfm  or  perfom^  ahyui  the  num* 
hir  ofibem  ap^inted,  to  receive  or  keep  any  more  bentficei  with 
aen  of  f'iuh^  than  is  above  iim  ted  by  thts  aSf^  any  thing  f pi* 
ofi&d  tn  the  fit  J  provi/Jsns  notwithjianding  \  and  if  they  do^ 
Am  tvtry  fich  fphituatpe^fn  or  perfom^f  advoficed  above  thi 
jmdnmmberj  to  in.ur  the  penalty  contained  in  this  aCl. 

AhnH  tie  nuffi'^e']  Altiio'  a  chaplain  retained  above  the 
namber,  be  prcnu'ttd  bci'oic  thofe  who  were  duly  retained 
according  to  the  (latute  ;  fuch  retainer  (ab.we  the  num* 
ber)  (hall  neirher  avail  him,  nor  divcft  thofe  who  were  duly 
retained  of  the  right  of  purchafing  difpenfation  i  nor  fhdll 
he  ever  have  benerit  by  his  retainer  (even  tho'  the  reft  are 
dead)  unlefs  it  be  renewed  upon  the  death  of  one  of  thofe 
who  made  up  the  ftaiutabjj  number:  inafmuch  as  the  re* 
taiiier  was  null  ab  initio;  and  a  chaplain  once  legally  qua- 
lified, cannot  be  ducharged  at  plcaiure,  to  make  way  for 
odien.    Giff  909. 

So  if  a  baion  (who  can  have  but  three  chaplains)  doth 
qppdify  three  accordingly,  and  they  bein(^  advanced  to 
plnralicies,  he  upon  diipieafure  or  for  other  caufe  doth 
dMinifs  them  from  their  attendance,  yet  they  are  his  chap- 
laioi  at  large,  and  may  hold  their  pluralities  for  their 
lives:  and  tho*  he  may  entertain  as  many  other  as  he  will, 
|cC  he  cannot  qualify  any  of  them  to  hold  a  plurality, 
wUlil  the  r.rlt  three  are  living.  And  (o  of  others.  But 
■8  any  of  the  three  (irft  die  ;  he  may  qualify  others,  if 
fe  be  he  retain  them  anew  after  the  death  of  the  iirlt. 
JFltif  c,  3. 

If  a  baron,  who  may  retain  three  chaplains  as  afore- 
Cddf  be  made  warden  of  the  cinque  ports  (who  may  have 
^  adiaplain  in  refpe£^  of  his  office),  yet  (hall  he  hive  but 
Arce  ;  and  if  a  barr  n  hah  threi-,  and  be  made  an  earl^ 
ytt  be  (hall  have  but  five  in  all  ;  and  fo  of  the  refi  :  be- 
caufe  the  fta:uie  is  to  be  taken  ftriclly  a^rainft  plurali.ies. 

GUJ.  909. 

k  b«  29.  Provided,  that  it  fhall  be  hxvful  to  every  firitnal 
V  .piff^tt^  being  ciapiam  to  the  ^ing^  to  w'  om  it  Jhall  pletff  the 
'  Hi  i9  live  any  benffca  s^  promoticnsfpiritualy  to  what  num* 

'  H  4  ber 
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hit  foiwr  it  hi  to  accept  and  take  the  fame^  wiibcut  imurrtng 
the  penalty  and  fcrfci  ure  of  this  Jiatute. 

Being  chaplain  to  the  ktn^'\  it  hath  been  refolved  in  the 

"court  of  king's  bench,  that  i  chaplain  extraordinary  is  not 

a  chaplain  within  this  Mature,   but  only  the  chaplains  in 

^  ordinary  ;  that  is,  not  one  who  has  only  an  entry  of  iiis 

name  made  in  the  book  cf  chaplains,  but  one  who  has  alfo 

a  waiting  time.     Gitf.  909,     i  Satk.  161. 

T§  accept  and  take  the  fame']  Wichout  previous  difpenfa* 
lion;  which  the  king  him;elf,  as  fupreme  ordinary,  hath 
pov^er  to  grant,  and  his  prefentation  of  his  own  chaplain 
imports  the  granting  of  it.  But  if  the  king's  chaplain 
be  prefented  to  afecond  benefice  by  a  fubjed,  a  difpenfa* 
tion  is  neceflary,  and  muft  be  obtained  before  his  infiitu* 
tion  to  thefecond  living.     Gitf,  909.     i  Salk,  161, 

S.  31,  Provided  olf)^  that  no  dtanry^  archdeaconry ^  cham* 
tellorjhipy  treafurefflnp^  chanterjhip^  or  prebend  in  any  catbf* 
dral  or  collegiate  churchy  ncr  parfonage  that  bath  a  vicar  /»• 
dowed^  nor  any  benefice  perpetually  appropriate^  be  taken  or 
comprehended  under  tbe  name  of  benefice  having  cure  offouU^  in 
emy  article  e fore  f pec  i fie d. 

S.  33.  Provided  afo^  that  every  efutehfis^  mar  qui f^  ecmmm 
tefs^  baronefs^  widows ^  which  havti  taken,  or  that  bereaftir 
foall  take' any  hufi)ands  under  the  dfgrce  of  a  baron  may  taki 
fuch  number  of  chaploi  is^  as  is  above  limited  to  them  being  wi-- 
dcwSy  and  that  eviryfuch  chaplain  may  purcbafe  licence  tof  kem 
and  take  fuih  number  of  benefices  wih  cure  of  fouls^  in  manner 
and  form  i  s  they  might  huve  done,  if  their  f aid  ladies  and  mif* 
t^effes  had  kept  themfeives  widows. 

Being  widows]  And  tho*  they  marry,  the  retainer  be* 

fore  marriage  Oands  good,  and  fhail  have  its  cSedt  after 

marriage,     if  they  marry  under  the  degree  of  a  baron^ 

ihey  are  fpecialiy  provided  for  in  this  ciaufe,  and  if  ihey 

marry  a  baron,  or  above  that  degree,  my  lord  Coke  has 

laid  down  the  law  in  the  following  words:  If  a  woman 

baronefs  retaineth  two  chaplains  according  to  the  flatute, 

and  afterwards  taketh  one  of  the  nobility  to  hufband  ;  the 

retainer  of  thcfe  two  chaplains  remaineth,  and  they  with* 

out  new  retainer  may  take  two  .benefices;  for  their  re* 

tainer   was   not   ended    by   the   marriage,      4  Co,    1 19* 

Gibf  909. 

fftgoUtlrn  of  4  Can.  ^ I.    No  licence  or  difperfaticn  for  the  keeping  ef 

difprnUtiooi  by   fnore  benefices  with  cure  than  one,  /hall  be  granted  to  any^  but 

nMU%  Jucb  only  as  fkall  be  thought  very  well  worthy  for  bis  learnings  ' 

and  very  well  able  and  f efficient  to  dif  barge  his  duty  :  that  is^ 
mbofhall  have  taken  the  degree  cf  a  majler  of  arts  at  the  leajl 
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in  9M9f  thi  univerjities  of  this  nalm^  and  bi  a  puVlci  and 
fuffident  pnachir  I'uerjed.  Provldid  always^  that  he  bt  by  a 
g0gdafid  fufficitni  caution  hound  to  make  his  perfj'iai  rtjiienct 
in  ioch  9f  bis  f aid  benefices  for  fome  reafnab  t  time  in  every 
jgar  ;  and  that  the  f aid  benefices  be  not  m'ite  :hjn  thirty  miles 
iftant  afneder  •  and  lafilj^  that  he  Have  under  hm^  in  the  he» 
mfice  where  he  doth  not  refide^  a  freaiher  hwfully  alloijued^ 
that  is  able  fuffcitntly  to  tea  h  and  iuftru£l  the  people. 

Very  well  worthy  for  his  l*arning\  So  is  the  tenor  of  the 
Latenn  council  under  Innocent  the  Third  igainft  plura- 
lities; uhere  it  is  allowed,  in  this  particular  cafe  and  in 
BO  other,  that  the  fee  apoftolic  may  difpenfe  with  perfonf 
of  fablime  abilities  and  learning,  that  they  may  be  ho* 
nbared  with  more  benefices  than  one.     Gibf.  qio* 

A  fublick  and  ffficient  preacher  licenfed]  With  regard 
to  bis  being  thus  qualified  (which  in  thofe  days  was  not  a 
common  qualification),  there  is  ufually  a  provifo  in  the 
body  of  the  difpenfation,  that  in  either  of  the  churches 
he  preach  thirteen  fermons  every  year,  accord inti;  to  the 
orders  of  the  churcK  of  England  publiflicd  in  that  behalf^ 
tnd  therein  ha'idle  the  word  of  God  rcligioudy  and  reve* 
rentlv.    Gib/.  9  o. 

Bound  to  make  bnperfonal  reftdence  for  fome  reafonable  /iW] 
la  every  difpenfation  to  hold  two  bentfices,  there  is  a 
provifo,  that  in  that  benefice  from  which  he  Ihall  be  the 
■lore  abfent,  he  (hall  exercife  hofpitality  for  at  leaft  two 
BKMiths  every  year :    and    that  provifo   being   evidently 
founded  on  this  canon  ;  every  pluralifl,  who  doth  not  ob« 
lerve  it,  is  punifhap]  -  by  eccleiiaiiical  c-  nfures.  Gtbf  911, 
Not  more  than  t hi' ty  miles  dijiant']     Heretofore,  it  was 
mfiial  to  obtain  licences  from  thft  Icing,  to  rake  two  be* 
acfices  beyond  the  diftanceof  thirty  miles,  by  way  of  dif- 
penfation with    this  canon  ;    and    in  fuch  cafes  we  find 
ibis    claufe    in    the  faculties  granted  i>y  the  archbifhop, 
***  The  king's  licence  for    diliance   beyond  thirty  miles 
••  having  been  firll  granted  to  >ou,"    or   the    like  ;  by 
Staibn  of  which  licence  and  claufe,  they  have  been  ufu- 
dly  called    royal  difpenfations.     But  none  of  rhefe  (as  it 
feaneth)  have  been  grarted  fince  the  Rev  lution  ;  it  hav* 
'log   been   then    fet  forth    in   the   declaration  of  ri;^-its, 
\W,  feff.%%  c,  2.  that  tie  power  of  fufpend^ng  laws  or 
-Ae execution  of  laws,  by  regal   authoMty,  Mitliout  con- 
*tet   of  parliament,  is  illegal ;   and  with  refpe6^  to  afis 
of  parliament  in  particular,  it  is  enabled  by  that  ftatute, 
Aat  no  difpenfation  by  nonobflante  of  any  f^atute  (hall 
*}m  allowed,  unlefs  the  fame  ihall  be  fpecially  provided  for 
'ii  fiich  fiatute.     Gibf  9x1. 
^  7birtj 
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Thirty  mtUs^  H.  156.  3.  K.  &  Clht.    In  tbe  common 

pleas :  In  a  quarg  impedit^  on  the  prefentatton  to  the  lec* 
toryL^of  Addifley  S/.  Pittr  in  tbe  county  o(  Sal^p,  being  a 
benefice  of  above  8  U  value  in  the  king's  books  ^  the  de- 
claration ftates,  that  Clive^  being  incumbent  of  MdirUy^ 
had  accepted  the  vicarage  of  Clurij  at  more  than  30  mtiea 
difiance  from  ^ddirltj^  whereby  the  latter,  became  void* 
Clivi  pleads  a  difpenfation  under  the  great  fca),  and  denies 
that  the  hvings  are  more  than  30  miles  diftant.  And 
upon  that^  iflue  is  joined.  On  the  trial,  it  was  proved^ 
by  an  adua]  admeafurement,  along  the  turnpike  road,  that 
the  diSance  from  church  to  church  was  48  miles,  from 
parifli  to  parifli  43  miles  ;  that  the  dired  horizontal  dis- 
tance, from  church  to  church  was  42  miles,  from  pariib  td 
pariih  38  miles ;  But  that  by  con)putation  in  the  country 
the  two  livings  were  but  29  miles  diftanc,  and  this  waa  thi^ 
vfual  method  of  computing  diftances  upon  fuch  difpenia- 
tions.  Of  which  opinion  was  the  judge  who  tried  tbo 
caufe  and  a  fpecial  jury,  who  found  a  verdid  for  the  de- 
fendant. It  was  moved  for  a  ntw  trial,  iillcgiog  that 
the  meafured  diftance  was  the  only  one  the  law  could  take 
notice  of:  And  the  ftatute  of  35  Eliz.  c,  6.  was  citedj^ 
wherein  a  mile  is  declared  to  contain  8  furlongs,  ra<^h  fur^ 
long  40  poles,  and  each  pole  16  feet  and  an  half.  On 
ihewing  caufe  againft  a  new  trial,  it  was  argued,  that  the 
difiance  of  the  parifhes  is  a  matter  merely  regulated  by 
the  canons  of  the  church,  which  may  be  dire^ory  in  Gicb 
cafes  to  the  archbifliop,  but  is  not  taken  notice  of  in  the 
fiatute  of  difpenfations,  nor  ever  called  in  queflion  io  tbe 
king's  temporal  courts  :  Therefore  the  iflue  is  immatetiit. 
fiut  if  material,  the  eccltfiaftical  laws  mu(i  be  the  rul^  in~ 
this  cafe,  apd  there  the  uniform  practice  has  been  to  go  by 
computed  miles.  And  the  court  were  clearly  of  opinion, 
that  by  the  temporal  law,  the  diilance  of  the  churches  ia 
immaterial ;  and  they  difchargcd  (he  rule  for  a  new  triah 
Blai.k.  Rip.  9b8. 

N.  B.  In  many  parts  of  England,  as  alfo  in  Scotland, 
the  computed  mile.^  mod  commonly  run  in  the  proportion 
of  about  two  computed  to  three  meafured  miles.  What 
has  been  tbe  origmal  of  the  difference,  feems  difficult  ta 
afcertain. 

[It  has  been  remarked,  that  in  many  parts  of  the  coun* 
try  the  computed  miles  are  long  or  (hort,  in  proportion  to 
the  difficulty  or  eafe  of  travelling  the  road. J 

That  hi  havi  undtr  him^  in  thi  benefici  wbir^  be  Ath  JM/ 
refidef  s  p^eaibir  iatufully  aiiowtd]     In  purfuance  of  tbf| 

canon  (and  not  of  any  thing  in  the  ftaiuic)^  n  cimife  tp 


iMtttaWt^* 


(he  like  purpofs  is  infertcd  in  the  faculty  or  dirpenfatlon. 

And  it  is  further  provided  by  Canon  47.  that  whofoevcr 
ha:h  two  benefices,  fh?!]  maintain  a  preacher  licenfed,  in 
the  benefice  where  he  doth  not  refide ;  except  he  preach 
hjmfelf  at  both  of  them  urually. 

5.  The  method  which  a  prefentee  muft  purfue,  in  order  Manner  of 
to  obtain  a  difpenfation,  is  as  followeth  :  uining  ad 

He  muft  obtain  of  the  bifhop  in  who^e  diocefe  the  ^^^'  ^^^ 
livings  are,  two  certificates  cf  the  v:.]uc5  in  the  kind's 
books,  and  the  reputed  values  and  diltarjce  of  fuch  liv- 
ings ;  one  certificate  for  ilie  archbifhop,  and  the  other 
for  the  lord  chancellor.  And  if  the  livings  lie  in  two 
Aocefes  ;  then  two  certificates,  as  afor'-faid,  are  to  he 
obuioed  from  each  bi(hop,  each  certifying  the  va!ue  in  the 
king's  bocks,  and  the  reputed  value  of  the  living  in  his 
own  diocefe ;  and  both  of  them  the  reputed  diftance  of  the 
|wo  livings. 

Which  certificates  m^y  be  in  this  form: 

««  To  the  moft  reverend  father  in  God,  Thomas,  by 
Avioe  providence  lord  archbifhop  of  Canterbury,  primate 
of  all  England,  and  metropolitan  : 

*■  Whereas  jf.  B.  clerk,  mafter  of  arts,  vicar  of  C.  in 
the  county  of  D.  and  in  my  diocefe  of  £•  is  prefentcd  to 
Uie  re£tory  of  /*•  in  the  county  and  diocefe  aforefaid ; 
Thcfe  are  therefore  to  certify  your  grace,  that  the  faid  vi- 
Ctrage  of  C  is  valued  in  the  king's  books  at  ■'  is  of 

^  reputed  yearly  value  of  ■  That  the  faid  re6!ory 

<if/lis  valued  in  the  king's  books  at is  of  the 

lepoted  yearly  value  of  ■   |  And   that  they  are  diftant 

iroB  each  other  about miles.     Witnefs  my  hand 

^ day  of ." 

The  like  to  the  lord  high  chancellor  of  Great  Britain, 
'  He  muft  alfo  exhibit  to  the  archbifhop,  his  prefentation 
(p  the  fecond  living. 

And  alfo  bring  with  him  two  papers  of  teftimonials 
ftom  the  neighbouring  clergy,  concerning  his  behaviour 
9nd.converfation}  one  for  the  archbifliop,  and  thb  other 
jjbr  the  lord  chancellor. 

The  fof  m  of  which  tefiimonials  may  be  thus : 

••  To  the  moft  revertnd  father  in  God,  Thomas,  by 
^kmt  providence,  lord  archbiftiop   of  Canterbury,  pri- 
of  all  England,  and  metropolitan  : 

**  We  whofe  names  and  feals  are  hereunto  fubfcribed  and 
fif^  do  humbly  certify  your  grace,  that  we  have  perfonally 
(^own  the  life  and  behaviour  of  A.  B.  clerk,  mafter  of 
Jmi  ?icar  of  C«  in  the  county  of  Z>.  and  diocefe  of  £.  for 

the 
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tTie  fpace  of  three  years  now  hfl  pad ;  that  he  hatb|  during; 
the  faid  timr^  been  of  good  and  honed  life  and  converfa- 
tion,  a  faithful  and  loyal  fubjc6t  to  his  noitjefty  king  George 
the  third,  and  hath  no:  (fo  far  as  we  know)  he>d»  written, 
or  taught  any  thing,  but  what  the  church  of  England  «(>• 
proves  of  and  maintains.  In  witnefs  whereof,  we  have 
hereunto  fet  our  hands  and  feals,  this  »         day  of  ■  in 

the  year  of  our  Lord  — . 

A.  B.  rcdor  of  A: 
C  D.  vicar  of  B. 
£.  F.  vicar  of  C, 

And  be  mud  in  like  manner  exhibit  to  the  archbifliop 
his  letters  of  orders  of  deacon  and  pried. 

And  he  mud  alfo  exhibit  to  the  archbifliop,  a  certificate 
of  his  having  taken  the  degree  of  mader  of  arts  at  the  leaft, 
in  one  of  the  univerfities  of  this  realm,  under  the  hand  of 
the  regider  of  fuch  univerfity. 

And  in  cafe  -he  be  not  do£lor  or  bachelor  of  divinity,' 
Dor  dodor  of  law,  nor  bachelor  of  canon  law ;  be  it 
to  procure  a  qualification  (according  to  the  form  above 
exprefled)  as  chaplain  to  fmie  nobleman,  or  to  fome 
other  ptrfon  impowered  by  law  to  grant  qualifications  for 
pluralities  (which  is  alfo  to  be  duly  regidered  in  the  fa- 
culty office)  in  order  to  be  tendered  to  the  archbifliop,  ac* 
cording  to  the  datute.  And  if  he  hath  taken  any  of  the 
aforefaid  degrees,  which  the  datute  allows  as  qualifica* 
lions ;  he  is  to  procure  a  certificate  thereof  in  the  manner 
before  mentioned,  and  to  exhibit  the  fame  to  the  arch« 
biOiop.  Eclon^  444.  * 

After  which,  his  difpcnfation  is  made  out  at  the  faculty 
office;  where  he  gives  fecurity  according  to  the  diredion 
of  the  canon.  And  afterwards  he  mud  repair  to  the  lord 
chancellor,  for  confirmation  under  the  broad  feal. 

All  which  being  done,  he  is  then  to  apply  himfelf  totbe 
bidiop  of  the  dioccTe  where  the  living  lies,  fur  his  admiffioa 
and  inditution.     Dtg.  p.  1.  r.  4. 
Foraiadir.  6.  In  purfuance  of  the  djtuie  and  canons  aforegoing, 

f««dAiioii.  ii,^  iofm  of  a  difpenfation  is  ufu^lly  as  followech  : 

**  1  homa?,  by  divine  providence  archblQiop  of  Can* 
*^  terbury,  primate  of  all  England,  and  metropolitan,  by 
'*  authority  of  parliament  lawfully  impowered  for  the 
**  purpofe   herein   written  :    To   our   beloved  in  Chrift 

**  A.  B.  cleik,  mader  of  arts,  of college  in  the  uni* 

**  verfity  of and  alfo  chaplain  to  the  right  honourable 

**  C.  lord  p  health  and  grace.  The  greater  progrcfs 
**  men  make  in  iacrcd  learning,  the  greater  encourage* 

^*  ment 
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'^  ment  they  merit ;  and  the  more  their  neceffities  are  la 
**  daiJy  liftr,  the  more  ncceflTary  fupports  of  life  they  re- 
**  quire.  Upon  which  confidcrarions,  and  being  moved 
<*  by  your  fupplications  in  this  behalf,  We  do  (by  vir- 
**  cue  and  in  purfuance  of  the  power  vefted  in  us  by  the 
<*  ftatutes  of  this  realm)  by  thefe  prcfents  gracioufly  dif* 
**  'penfe  with  you  ;  that,  together  with  the  redory  of  the 

**  parifh  church  of in  the  county  of  and  die* 

«*  cefe  of which  you  now  pofTefs,  the  annual  fruits 

**  whereof,  according  to  the  valuation  made  in  the  booki 
<*  of  fi'ft  fruits  and  tenths  of  ecclefiafticai  benefices  re- 
«'  maining  in  the  exchequer  of   our  fovcreign  lord  the 

"  king,  do  not  exceed  the  fum  of you  may  freely 

**  and  lawfully  accept,  and  hold  as  lof^g  as  you  (ball 
**  live,  the  re^ory  of  the  parifh  church  of  — — — .  in  the 

••  county  of and  diocefe  of—  not  diftant  from  the 

**  former  above>'  miles  or  thereabouts^  the  annual 

■*  fruits   whereof  according  to   the  valuation  aforefaid, 

^  do  not  exceed  the  fum  of Provided  always  that 

**  in  each  of  the  churches  aforefaid,  as  well  in  that, 
**  from  which  it  (hall  happen  that  you  (hall  be  for  the 
**  creater  part  abfent,  as  in  the  other,  on  which  you 
**  wall  make  perpetual  and  perfonal  refidence,  you  do 
**  preach  thirteen  fermons  every  year  according  to  the 
**  ordinances  of  the  church  of  England  promulged  in 
^  that  behalf;  and  do  therein  fmcerely  rcligioufly  and 
"  reverently  handle  the  holy  word  of  Ciod  ;  and  that  in 
**  the  benefice,  from  which  you  (hall  happen  to  be  moft 
**  abfent,  you  do  neverthelcfs  exercife  hofpitality,  two 
**  months  yearly  ;  and  for  that  time,  according  to  the 
**  fruits  and  profits  thereof,  as  much  a^  in  you  lieih,  you 
■*  do  fupport  and  relieve  the  inhabitants  of  that  parifh, 
**  efpecially  the  poor  and  needy.  Provided  alfo,  that 
**  the  cure  of  the  fouls  of  that  church  from  which  you 
^  fliall  be  moft  abfent,  be  in  the  mean  time  in  all  re- 
*■  fpcAs   laudably  ferved  by  an  able  minKler,  capable  to 

*  explain    and  interpret  the  principles  of  the  Chriftian 

*  religion,  and  to  declare  the  word  of  God  unto  the 
f*  people,  in  cafe  the  revenues  of  the  faid  church  can 
f.CQOveniently  maintain  fuch  minifter;  and  that  a  com- 
jKpctent  and  fufiicient  fdUry  be  well  and  truly  allowed 
#^aod  paid  to  the  faid  mini(ier,  to  be  limited  and  allotted 

,  f^hjrcbe  proper  ordinary  at  his  difcreiion,  or  by  us  or 
'^oar  fucceflbrs,  in  cafe  the  diocefan  bi(hop  (hall  not 
^.tokc  due  care  therein.  Provided  neverthelcfs,  that 
!^  jdiefe  prefents  do  not  avail  you  any  thing,  unlefs  duly 
'dNifirined  by  the  king's  letters  patent*     Given  un- 
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*^  der  tbe  (eal  of  our  office  of  faculties,  this  '•■  iiif 

«»  of,"  &c. 

The  lord  chancellor's  confirmation  : 

**  George  this  third,  &c.    ,To  all  to  whom  thefe  out 
**  prefent  letters  (hall  come,  greeting  :    We  have  fccii 
**  certain  lettiers  of  difpcnfation  to  thcfe  prcfcnts  annexed  ; 
*•  which,  and  every  thing  therein  contained,  according 
*^  to  a  certain  a£^  in  that  behalf  made  in  the  parliament 
^^  of  Henry  the  Eighth  hereto  fore  king  of  England,  Out 
**  predeccflbr,  we  have  ratified,  approved,  and  confirrtied^ 
'^^  and  for  us  our  heirs  and  fucceiTors  we  do  tatify,  approve, 
•*  and  confirm  by  thefe  prefcrtts :    So  that  the  reverend 
^*  A.  B.  clerk,  mafter  of  arts,  in  the  letters  aforefaid  nam- 
*«  cd,  may  ut'c  have  and  enjoy,  freely  and  quietly  With 
<^  impunity,  and  lawfully,  all  and  Angular  the  things  in 
*«  the  fame  fpecified,  according  to  the  force,  form,  and 
**  cffeft  rf  the  fame,  viithouf  any  impediment  Whatfo- 
•'  ever,  although  exprefs  mention  of  the  certainty  of  th6' 
•*  prenufes,  or  of  any  other  gifts  or  grants  by  us  heteto^ 
<*  fore  made  to  the  faid  A.'B.  be  not  made  in  thefe  pre- 
fents  ;  or  any  other  thing,  caufe,  or  matter  whatfotevef 
in  any  wife  notwithftanding.    In  teftimony  whereof  W6 
«'  have  caufed  thcfe  our  letters  to  be  made  patent*   tVitneft 
•*  our  fclf  at  Wcftminlter,  the  ■  •  ■'■>  day  of  in  tht 

*•  ^     «   year  of  our  reign.'* 
Staap  duty,  7-  ^y  ^^^  leveral  ftamp  ads  ;  for  every  (kin  or  pircc  of 

vellum  or  parchm<jnt,  «r  (heet  or  piece  of  paper,  on  which 
any  (iifpenfutiv^n  to  hold  two  ecclefiaiiical  dignities  or  be- 
neilices,  or  both, a  dignity  and  a  benefice,  (hall  beingrofTed 
or  written,  there  fhaii  be  paid  a  quadruple  forty  billing 
fiamp  duty  [in  all  lol.]. 
t/tMk»9f  ^«  By  the-  13  £7  c.  20.     That  the  livings  appointed  fot 

^uiUflt*  ecclefiadical  miniilers  may  not  by   corrupt  and  indire£l 

dealings  be  transferred  toother  ufes,  it  is  ena£!ed,  that  no 
kafe  be  made  of  any  benefice  or  ecclefiaftical  promotioil 
with  cure,  or  eny  part  theieof^  and  not  being  impropriated, 
ibail  endure  »ny  longer  than  while  the  leiTor  fhall  be  ordt<^ 
narily  refident,  and  (ervirg  the  cure  of  fuch  benefice  wfth* 
out  abfence  above  f»)urfcore  days  in  any  one  year  j  bdi 
every  fuch  leafe,  immcdJately  upon  fuch  abfence,  fhall 
ceafe  and  be  void  ;  and  the  inCunrrbeht  (o  ofFendir^g  (halt 
for  the  r*me  lofe  m^t  year's' profit  of  his  faid  benefice,  tfl 
be  diibibuted  by  the  ordinary  among  the  poof  of  the  paTil]i« 
And  all  chargtngs  of  fueh  beneficen  wtrh  cure  with  afly  peri- 
fioO)  or  wiUi  any  profit  oat  ef  the  fame  to  .6e  yitMtd  o^ 
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taken,  other  than  rents  referved  upon  leafes,  fliall  be  yoid, 
/.I. 

Provided,  that  every  parfon  by  the  laws  of  this  realm 
allowed  .to  have  two  benefices,  may  demife  the  one  of 
thcfii  upon  which  he  (ball  not  be  moff  ordinarily  refident 
to  his  curate  only  that  (hall  there  ferve  the  cure  for  him  : 
bur  fuch  leafe  (hall  endire  no  longer  than  during  Aich 
curate's  refidence  without  abfence  above  forty  days  in  any 
one  year.  /  a- 

9.  By  the  i  ^.  r.  26.  If  the  univerfities  (hall  prefent  or  PopUh  livinp4 
■OOiiaace  to  any  popi(h  benefice   with  cure,  prebend,  or 
other  ecclefiaftical  livinz,  any  perfon  who  (hall  tiien  have 
aoy  other  benefice  with  cure  of  fouls ;  fuch  prefenutioA 
fliaU  be  void. 


TJY  th«  I  J.  c.  II.  I/anf  perfin  within  bis  majifffs  ^. 
Jj  minions  of  England  and  Walts  ^  being  married^  /hall 
marry  mstf  pif/on^  the  formtr  hujband  or  wife  being  alive  ; 
#Mry  /sub  offtnit  Jhall  be  felony^  and  the  perfon  fo  offending 
JMfsijffer  death  as  in  cafes  of  felony ;  and  Jhall  be  tr  ied  in  the 
fSy  where  he  or  /he  was  apprehended,  as  if  the  offence  had  . 
coeesmitted  in  /uch  county. 

Provided^  that  this  fljall  not  extend  to  any  perfon^  whofe  huf    ' 
hni  or  wife  /hall  he  continually  remaining  beyond  the  pas  for 
feviss years  together: 

Or  whofe  hu/band  or  wife  /hall  ab fen t  bim  or  her  f elf  the 
Oitofram  the  other,  for  /even  years  together,  in  a^iy  part  wnhin 
hk  mmfe/iy*s  d$fninions,  the  one  of  them  not  knowing  the  other 
t$hJtvsmg  within  that  time. 

Brw^udid  alfo,  that  this  /hall  not  extend  to  any  perfon  that 
Jtfllta^  ai  the  time  of  fuch  marriage  divo^-ced  by  any  fenteme 
iMiii  €cclifiaftical  court : 

^r^  ta  any  perfon  where  the  former  marriage  h:,th  been  by 
^JniimiW  in  the  eccUftaftical  court  dec  laud  to  be  void  and  of 

,.^kt-t0  any  per/on  by  reafon  of  any  former  marriage  had  or 
9$it  UHthin  age  of  confer  t, 

h*f^Mfmdid  alfo%  that  no  attainder  for  this  offence  made  feUny 
^.iftki$'€t^  fh^A  work  emy  torruption  of  b:cca\  hfs  of  d over ^ 
miifudmffm  of  hdrs. 
^m^  par/onwitSin  his   majefhfs   doeniniom  of  England 
ipjV'tfE^J  U'tht   firft  marriage  was   beyond  fea,   and 

the 
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the  latter  in  England,  the  party  may  be  inrli^led  here^ 
becaure  the  latter  marriage  'makes  the  ofF'nce ;  but  i( 
the  firft  marriage  was  in  England,  and  the  latter  beyond 
fea,  it  feemeth  that  the  offender  cannot  be  indided  here, 
becaufe  the  offence  was  not  within  the  kingdom.-— 
.  Kily.  79,  80. 

Being  married]  This  extendeth  to  a  marriage  de  fzQo^ 
or  voidable  by  reafon  of  confanguinity,  affinity,  or  Aich 
like ;  for  it  is  a  marriage  in  judgment  of  law  until  it  be 
avoided  ;  and  therefore  though  neither  marriage  be  de  jure, 
yet  they  are  within  this  ffatute.     3  In/f.  88. 

Shall  marry  any  perfon^  the  former  hujband  *r  wife  leing 
alvi\  If  a  man  marrieth  a  wife,  and  then  marrieth  an* 
other  the  former  wife  being  living,  and  then  fuch  firft  wife 
dying  he  marrieth  a  third  the  fecond  wife  being  living  ; 
this  marrying  of  the  third  is  not  felony,  becaufe  the  mar* 
riage  with  fuch  fccond  wife  was  meiely  void  :  but  other- 
wife  it  would  have  been  if  he  had  married  the  third,  the 
firft  and  true  wife  being  living,      i  H   //.J693. 

Every  fuib  cffmce  Jhad  he  fehny']  And  fuch  fecond  mar«' 
fiage  is  merely  void.     3  /«/?.  88. 

And  the  per/on  fo  offending  fhull  fuffer  death  as  in  eafis  of 
feJeny\  Yet   he  fliall  have  the  bentfit  of  clergy ;  the  fame  . 
being  not  excluded  by  exprefs  words.     3  hft,  89* 

Andjhall  be  tried]  The  firft  and  true  wife  is  not  to  be 
allowed  as  a  witnefs  againft  the  hufband  \  but  it  feemeth 
clear,  that  the  fecond  wife  may  be  admitted  to  prove  the 
fecond  marriage,  being  not  fo  much  as  his  wife  de  hSL%. 
I  H,  H.  693. 

In  the  county  where  he  or  fl)(  wat  apprehended]  This  is 
added  only  cumulative ;  for  he  may  be  indited  where  the 
fecond  marriage  was,  though  he  be  never  apprehended;  and 
fo  be  proceeded  againft  to  outlawry,     i  H,  H.  694. 

Shall  not  extend  to  any  pe^fm  vuhcfe  hujband  or  xvfe  Jhall  ho 
continually  remaining  beycna  the  feas  for  ftven  years  together'] 
And  in  this  cafe  notice  that  he  or  ihe  is  living,  is  not 
materiaK  in  reipedt  of  the  commorancy  beyond  fea» 
3  fnfi'  88.  '  ' 

Beyond  the  feai]  And  this,  although  it  be  within  the 
king's  dominions  j  as  in  New  England  or  Ireland. 
J  //.  H,  693. 

Or  whcfe  hujband  ortuife  Jhall  ahfnt  him  or  her  felf  the 
one  from  the  otheryfor  fven  ytars  together ^  in  'any  pan  wit  him 
his  majejh's  dominions^  the  one  of  them  not  knowing  the  other 
to  be  living  within  that  time]  So  that  in  this  cafe  notice  is 
material^  and  maketh  ibe  offence. .  3  hjl^  S8«  ^ 

8  ^       ShaU 


|&ol^9dm^«  ti3 


SbaO  net  ixiind  to  any  pirfofi  that  Jball  be  at  the  t!^ 
yf  Jnch  marrtaii  Svorad  by  any  fentemi  in  the  eeclejiaftical 
kvkf/J  And  this  is  intended  A  divotce  not  a  a  vinculo  matrix 
ymniij  for  then  Without  the  aid  of  any  prpvifo  either  /!hay 
freely  marry  i  but  it  muft  be  intended  of  divorces  a  menfa 
et  th§r§.     I  H.  H.  694. 

Nor  t0  any  perfin  by  reofon  ef  any  firmer  marriage  had 
w  wmdi  within  the  age  ef  conjent"]  If  the  man  be  above 
CMirteen  and  the 'wife  under  twelve,  or  if  the  wife  be 
above  twelve  and  the  man  under  fourteen,  yet  may  the 
bofband  or  wife  fo  above  the  age  of  confent  difagree  to 
Ibe  efpoufalsy  as  well  as  the  party  that  is  under  the  age 
^  confent ;  for  the  advantage  of  difagreement  muft  be 
icdprocai*  And  fo  it  was  refolved  by  the  judges  and 
tivfliaoSy  T.  42  EL  in  the  king's  bench,  in  a  writ  of  er* 
ror  between  Babington  and  Warner,-  So  as  if  either  party 
be  within  age  of  confent|  it  is  no  former  marriage  within 
tiiis  ad.     3  In/I.  819. 

H.  4.  G.  StmtviUe's  cafe.  By  Parker  chief  juftice  : 
Where  a  woman  marries  a  fecond  hu(band,  the  firft  huA» 
band  being  alive,  and  the  fecond  not  privy  ;  as  to  what 
lie  acquired  during  the  cohabitation,  (he  (hall  be  efteemed 
isalcrvant  to  the  fecond  hulbandi  who  is  intitled  to  the 
bendt  of  her  labour. 

{This  a£b  having  proved  inefl^edlual  to  reftrain  fuch  of- 
the  35  C  3.  A  67.  fubjeds  perfons  who  marry^ 
Ae  fform^  hufband  or  wife  being  alive,  to  the  penalties 
on  thofe  who  are  convided  of  grand  or  petit  lar- 

ij«  They  may  now  therefore  be  tranfported  for  thd 
icmof  feven  years,  or,  if  males,  confined  to  hard  labour  oil 
bpvd  the  hulks  for  five  years ;  and  if  chey  return  before  the 
ojpiration  of  the  terdn  for  which  they  are  fentenced,  are 
10  fufler  -death,  and  may  be  tried  either  in  the  county 
trhae  they  were  conviAed,  or  in  that  in  which  they  are 
apfKhended.] 


J  /•  Papal  incroachments  in  this  realm. 

ML  P^pijb  juri/diSion  abolijbed. 
^'\*Btm  Peter- fence  abolijhed. 

-D^m  Firfi  fruits  and  tenths  taken  from  the  pope. 

-Jt^m  S'b9  pap$*i  prefentaticn  to  btntfices. 

^   VoL^  III.  I  VL  Jfp^ 


• 

FL  Appeals  io  Rome^  . 

VIL  Bringing  bulls  and  etber  injhruments  from 

Rome. 
VUL  Popijb  books  ani  relicks. 
IX.  Jefuits  and  fopifi  priejh. 
JC.  Saving  or  bearing  mafs. 
XL  Frequenting  conventicles. 
XII.  Foreign  education  ofpapifts. 
XI  11.  Pcfijb  children  of  papifts. 

XIV.  Proteftant  children  of  papifts. 

XV.  Papifts  not  repairing  to  church. 

XVL  Perverting  others    or   being  perverted  /^ 
papery. 

XVII.  Entering  into  foreign /ervice. 

XV III.  Refujing  the  oaths  and  fubfcripticns. 

XIX.  Armour  and  ammunition. 

XX.  Hcrfes. 

XXI.  Popijb  bapti/m. 

XXII.  Popijb  marriage. 
XXIIL  Popfb  burial. 

XXIV.  Heirs  of  popijb  recufanis. 

XXV.  Popifb  wife  recufant  conviil. 

XXVI.  Popijb /ervants  or  fojoumers. 
XXVIL  Popifb  fchoolmafiors. 

XXVIII.  Papifts  JbaU  not  fucceed  to  the  crown  ^ 
this  realm. 

« 

XXIX.  Papijh  fhall  not  fa  in  either  boufe  ofpar^ 
liament. 

XXX.  Papifts  [recufants  conviSlJball  not  pra/ewt 
to  benefices. 

XXXI. 'ft>all  be  as  excommunicated. 

XXXIL-'^'^^Jball  not  repair  to  court. 

XXXIII.^—^Jhall  not  coma  within  ten  miles  of 
London.' 

XXXIV .-'-■'^flsaU  n§t  remow  above  five  miles  from 
their  habitation. 

XXXV. /ball  be  d{fabUdas  tp  km^fksfkkrmi 

offices.  ...» 

XXXVI.  iky-r-^ftmamt.iioximt^j.4idmmt^ 
.    ftrators,  or  ptardimtfm 

XXXVI. 


9, 


iXXfl.  (B)  Papijj  to  enjey  lends,  mufi  lakt  a)id 
fubfcribe  the  oath  prefcribid  iy  iS  G.  ^.  c.  66. 

XXXyiL  InrolUng  deeds  and  wills  effafifis. 

XXXytlL  Regifierittg  efiatts  efpapifts. 

JCXXJX.  Papjfis  to  fay  double  taxes. 

XL.  Lands  given  te  fttptrftilious  ufes. 

XLI.  Prtftntment  ofpapifis  to  the  courts  Jpirituai 
and  ttmparal. 

XLU.  Information  againjl  papifis  not  rejlrained  to 
the  proper  county. 

■XL  in.  Peers  bow  to  be  tried  IH  cafes  of  recufancy,, 

XLiy.  Papijis  conforming. 

XLV.  having  of  the  eccltfittfiical  jurifdiSioru 

\XLVI.  Summary  of  the  31  G.  3.  c.  32  } 

J.  Papal  incroachmenls  in  this  realm,  , 

l.rv^  HERE  doth  not  apiicar  much  of  ibe  pope^ 
J^  power  in  thu  realm  before  the  conqueft,  Buf 
ibe  pope  hsvinfe  favoured  and  fupported  king  Willjim  th« 
lift  in  fan  iavabon  of  this  kingdom,  took  that  opportunity 
afcitlarging  his  incroachments,  and  in  this  king's  reign 
kcgan  to  fend  his  legates  hither  j  and  prevailed  with  Henry 
Ibe  firft  to  give  up  the  donation  of  bifhopricks  ;  and  in  the 
Hmte  o£  king  Stephen  gained  the  prerogative  of  appeals ; 
ni  in  the  time  of  Henry  the  fccond  exempted  all  cleik* 
tarn  the  fcmlar  power,  i  Haw.  49,  50. 
-  m.  And  not  long  after  ihii,  by  a  genera)  excommuni- 
jJtMten  of  the  king  and  people,  for  feveral  yean,  bccaufe 
ikqr  wrould  not  Tutter  an  irchbifliop  ro  be  impofed  upon 
tno;  king  John  was  reduced  to  fuch  Units,  that  he 
••a  obliged  to  furrender  his  kingdoms  to  the  pope,  and 
to  receive  them  again,  to  hold  of  bim  for  the  rent  of  a 
Ibiu^d  marks.     1  Haw.  30. 

A  And  in  the  following  reign,  of  Henry  the  third} 
from  the  profits  of  out  belt  church  benefices,  which 
IMn  generally  given  to  Italians  and  other*  refiding  at  the 
YMriof  Rome,  and  partly  from  the  taxes  impofed  by  the 
.^tftf  there  went  yearly  out  of  the  kingdom  70,000  I.  an 
■ineofe  I'um  in  thofc  days.      1  haw,  50. 

4t  Xhe  nation,  being  under  this  ncceffity,  wss  obliged 
^*— wide  for  the  prerogative  of  the  prince  and  the  liber- 
f  ibe  p«ople,  by  many  llri£l  laws;  u  will  tppeai  in 
ifltnring  redioot.    i  Umo.  <o. 

I  i  [The 


ii6  H^tipttV. 

[The  rigour  oF  tbeFe  laws  has  been  much  (bfiened  hy 
the  31  G.  3.  c.  32.  in  favour  of  fuch  papifts  aa  (hall  qiia« 
lify  thcmfeives  in  the  manner  prefcribed  by  chut  n&i  but 
fuch  as  (ball  refufe  or  negle£l  to  take  and  fubfcribe  the 
oath  and  declaration  therein  mentioned,  (for  which  mL 
in/ra.  XLVI.  and  S>at^fi,  20.  B)  fiill  remain  liable 
to  the  penalties  and  inconveniences  hereafter  ftated  ;  (baie 
of  which  attach  upon  p^pijb  ncufams^  and  fome  upoo 
f9pijh  recufanti  ccnvt£i,] 

IL  Popijh  juriJdiSicn  abolijhed. 

I.  ifrf.  37.  Thebifliopof  Rome  hath  nojurifdidionin 
this  realm  of  England, 

2*  Can.  I.  All  ecclefiafiical  perfons  (hal)  faithfully 
keep  and  obferve,  and  (as  much  as  in  them  lieth)  (hall 
fcaufe  to  be  obferved  and  kept  of  others,  all  and  lingular 
laws  and  ftatutes  made  for  refioring  to  the  crown  of  this 
kingdom  the  ancient  jurifdi£lion  over  the  (late  ecclefiafti* 
cal»  and  abolilhing  all  foreign  power  repugnant  to  the 
fame.  And  all  eccltiiaftical  perfons  having  cure  d  fiMils» 
and  aP  other  preachers  and  readers  of  divinity  lefiufcs^ 
(hall  to  the  utmoft  of  their  wit  knowledge  and  learningy 
purely  and  fincerely,  without  any  colour  of  diifimulation^ 
teach  manifeft  open  and  declare,  four  times  a  year  it  leaft, 
in  their  lermons  and  other  collations  and  leSures,  that  all 
ufurped  and  foreign  power  (forafmuch  as  the  fame  hath  no 
cftablifhment  nor  ground  by  the  law  of  God)  is  for  moft 
juft  caufes  taken  away  and  abolifhed ;  and  that  therefore 
no  manner  of  obedience  or  fubjeC^ion  is  due  unto  any  fuch 
foreign  power. 

3.  By  the  26  H.  8.  c.j.  The  king  (hall  be  taken  aa 
the  only  fupreme  head  in  earth  of  the  church  of  Engfarndg 
and  (hall  have  and  enjoy  annexed  to  the  imperial  crown 
of  this  realm,  all  honours  dignities  preheminences  juril^ 
didions  privileges  authorities  immunities  pro(its  and 
commodities  to  the  faid  dignity  of  fupreme  head  of  the  (ame 
church  belonging ;  and  mall  have  power,  from  time  lo 
time,  to  vifit  reprefs  redrefs  -reform  order  correA  reftrala 
and  amend  all  fuch  errors  herefies  abufes  offences  con* 
tempts  and  enormities,  which  by  any  fpiritual  autboritf 
may  lawfully  be  reformed  repreCTed  ordered  redreffed  cor- 
rt&^6  reftrained  or  amended;  any  ufage,  cufiom,  foreign 
laws,  foreign  authority,  prefcriptioO)  or  any  other  thing  to 
the  contrary  notwithftinding« 

4«  And 
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4«  And  by  the  35  H,  8.  e.  3.  Whereas  the  king  bath 
hciccofbrc  been  and  is  juftly  lawfully  and  notorioufly 
kooirn  named  publiflied  and  declared,  to  be  king  of  Eng* 
land  France  and  Ireland,  defender  of  the  faith,  and  of  the 
church  of  England  and  alfo  of  Ireland  in  earth  fupreme 
fceadi  And  hath  juftly  and  lawfully  ufed  the  title  and  name 
thereof  s  it  is  enafted,  that  all  his  majefty's  fubjedls  (hall 
from  henceforth  accept  and  take  the  fame  his  majefty'a 
flyk  as  it  is  declared  and  fet  forth  in  manner  and  form 
following  ;  v/z.  Henry  //^  eighth^  by  the  grace  of  Ged^  king 
$f  England  Frame  and  Ireland^  defender  of  the  faith  j  and  $f 
M  ebmrch  of  England  and  nifo  of  Ireland  in  earth  the  jufremo 
bead:  and  the  (aid  ftyle  ihal)  be  for  ever  united  and  an- 
flexed  to  the  imperial  crown  of  this  realm. 

5.  And  by  the  1  £/;z.  e.  i.  To  the  intent  that  all  the 
iifvped  and  foreign  power  and  authority,  fpirirual  and 
lemporaly  may  for  ever  be  clearly  extinguifhed,  and  never 
to  be  nfed  or  obeyed  within  this  realm  ;  it  is  enaAed,  that 
no  foreign  prince  perfon  prelate  (late  or  potentate,  fpi-* 
finial  or  temporal,  Ihall  at  any  time  ufe  enjoy  or  cxer- 
dfe  any  manner  of  power  jurifdiAion  fuperiority  autho- 
filf  jprebeminence  or  privilege,  fpiritual  or  ecclefiafticil, 
vnUn  this  realm ;  but  the  fame  (ball  be  clearly  aboIi(hed 
ftr.  erer :  any  flatute,  ordinance,  cuftom,  conflitutioni, 
ac  any  other  matter  or  caufe  whatfoever  to  the  contrary 
'Mtirithft^ndjDg.    f.  16. 

'^  And  fuch  jurifdifiions  privileges  fuperiorities  and  pre- 
.^^eBinences,  fpiritual  and  ecdefiaftical,  as  by  any  fpiritual 
.ar  (cclefiaftical  power  or  authority  hath  been  heretofore 
'air  may  lawfully  be  exercifcd  or  ufed,  for  the  vifitation  of 
ikn  ecMclefiaftical  ftate  and  perfons,  and  for  reformation 
and  Corredion  of  the  fame,  and  of  all  manner  of 
hercfies  fchifms  abufcs  offences  contempts  and  enor- 
fhall  for  ever  be  united  and  annexed  to  the  im- 
crown  of  this  realm.  /  1 7. 
iLnd.for  the  utter  extinguifhment  of  all  foreign  and 
power  and  authority,  it  is  enaded ;  that  if  any 
Ihall  by  writing,  printing,  teaching,  preaching, 
words,  deed  or  ad,  advifcdiy  malictoufly  and  di- 
afllirm  hold  ftand  with  fet  forth  maintain  or  defend 
anthority  prebeminence  power  or  jurifdidion,  fpiritual 
bicclcfiaflical,  of  any  foreign  prince  prelate  perfon  ftate 
potentate  whatfoever,  heretofore  claimed  ufed  or  ufurp- 
^within  this  realm;  or  fh^U  advifedly  malicioufly  and 
l^ly  put  in  ure  or  execute  any  things  for  the  extolling 
iffiacemeni  fcttiog  forth  maintenance  or  defence  of  smy 

1  3  •  fuch 
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fuch  pretended  or  ufurped  jurifdidion  power  prehenn^neiice 
and  authority^  or  any  part  thereof ;  he,  hit  abettors 
aiders  procurers  and  counfellors,  being  thereof  attainted 
according  to  the  true  order  and  courfe  of  the  ccnpmoa 
laws  of  this  realm,  (hall  for  the  firft  offence  forfi^t  to  the 
king  all  his  good^  and  chattels,  as  well  real  as  perfonal  j^ 
and  if  he  have  not  goods  worth  20 1.  he  fliall  alfo  be  ioi- 
priloned  for  a  year ;  and  alfo  alt  the  ecclefuftical  promos 
lions  of  ev^ry  fpiritual  perfon  fo  offending  (hall  be  voii  i 
for  the  fecond  offence  (ball  incur  a  praemunire :  and  for 
the  third  offence  (hall  be  guilty  of  high  treaibn.  But  na 
perfon  (hall  be  mqlefied  for  any  offence- ^  by  preaching 
leaching  or  words,  unlefs  he  be  indited  within  orie^half 
year.  And  no  perfon  (ball  be  indiSed  or  arraigned  for 
any  offence  adjudged  by  this  a£l,  unlefs  there  bo  rwo  fof- 
•ficient  witneffes  or  more,  to  teffify  the  offence ;  and  the 
iaid  witnefles,  or  fo  many  of  them  as  (hall  be  liviiyg,  an4 
within  the  realm  at  the  time  of  the  arraignment,  ibaU  be 
brought  forth  in  perfon  face  to  face  to  give  evidence,  if  tbi^ 
party  require  it.  And  if  any  perfon  (hall  happen,  to  give 
relief  aid  or  comfort,  to  a  perfon  offending  ie  aay  (ucb 
cafeof  prsmunireor  treafon;  this  (hall  not  be  t^ken  Co 
be  an  offence,  unlefs  there  be  two  fufficienc  wiineflb^ 
0penly  to  teftify,  that  the  perfon  had  notice  and^knon^* 
ledge  of  the  offence  committed.  /.  971  38,  294  30,-31, 
37,  38.  And  by  the  23  EL  c.  I.  /.  8.  The  juiiicef  q{ 
the  peace  ttay  inquire  of  offences  within  this  zt\  (int.  nH 
hear  and  ditermlm  ibi  fami)y  within  a  year  aud  a  day  tJfte^ 
the  offence  committed* 

6.  And  by  the  5  EK  c.  i.  (which  aA  is  required  Co  he 
read  at  every  quarter  fefiions,  leet  and  la^v  day,  and  onee 
in  every  term  in  the  open  hall  of  every  boule  of  court  wnX 
chancery,)  if  any  perfon  (hall  by  writing,  printiogi^ 
preaching  or  teaching,  deed  or  ad,  advtfedly  and  wittitig* 
ly  hold  or  (land  with,  to  extol  fet  forth  maintain  or  de^ 
fend  the  authority  jurifdiction  or  power  of  the  biflhop  of 
Rome  or  of  his  fee,  heretofore  claimed,  ufed  or  ufurped  ' 
within  this  realm ;  or  by  any  fp^ech  open  deed  or  wEt^ 
advifedly  and  wittingly  attribute  any  fuch  manner  dF 
jurifdi£iion  authority  or  prthcminence  to  the  faid  bilbop 
or  fee  of  Rome  within  this  realm  :  he,  his  abetrofs  pro- 
curers and  counfellors,  and  alfo  their  aiders  afliftaots  and 
comforters,  upon  purpofe  and  to  the  intent  to  fet  forth 
further  and  extol  the  faid  ufurped  power,  being  thereof 
lawfully  indicted  or  prefented  within  one  year,  and  con- 
viAcd  or  attainted  at  any  time  after,  (hail  incur  a  pi?emHf 

II  lure: 


jiire :  And  as  well  juSices  of  affize  in  their  circuits,  as 
juftices  of  the  peace  in  their  quarter  or  open  feffionf,  majr 
inquire  thereof  as  of  other  offences  againft  the  peace,  ftn4 
ihall  certify  every  prefentment  thereof  into  the  kiog't 
bench  within  forty  days,  if  the  term  be  then  open ;  if  not,  * 
at  the  firft  day  of  the  full  term  next  following  the  faid 
forty  days  ;  on  pain  of  lool. :  and  the  juftices  of  the  kilig*9 
bench  (hall  hear  and  determine  the  fime,  as  in  other  cafci 
of  praemunire.  And  for  the  fecond  offence,  fuch  perfon 
fliall  be  guilty  of  high  trcafon  :  But  not  to  work  corra^ 
tion  of  bloody  diflietifon  of  heirs,  or  forfeiture  of  dower* 
Provided  that  the  charitable  giving  of  reafonable  alms  ta 
any  oflFender,  without  fraud  or  covin,  (hall  not  be  deemed 
any  fuch  abatement  procuring  counfelling  aiding  affifting 
or  comforting,  as  thereby  to  incur  any  pain  or  forfeiture. 

His  abittsrs  procurtrs  and  counfellors^  and  alfa  thiir  aiders 
a^amts  and  comJ9rttTi\  An  indidment  againft  any  fuch 
perfon  muft  be,  knnwmg  the  principal  to  be  a  maintainer 
•f  the  jurifdi^ion  of  the  pope ;  and  to  fay,  a^atnjl  tbif$rm 
tfihi  flatuti  only,  is  not  fufficient.     i  H.  H.  332. 

Cbariiabli  giving  cf  nafonabli  alms]  This  fpecial  claufo 
ef  giving  alms  not  to  make  an  aider  or  comfoiler,  if  the 
lima 'be  reafonable  and  without  covin,  tho' the  offender 
be  not  imprifoned  nor  under  bail,  feems  to  be  but  agree* 
able  CO  the  common  law ;  and  therefore  it  feems  even  by 
the  common  law,  if  a  phyfician  or  furgeon  minifter  help 
to  an  offender  ficic  or  wounded,  tho' he  know  him  to  be 
an  offender  even  in  trcafon,  this  makes  him  not  a  traytor, 
for  it  is  done  upon  the  account  of  common  humanity  ; 
but  it  will  be  mifpriP.on  of  trcafon,  if  he  know  it,  and  do 
^ot  difcover  him.     x  H,  H.  'j^^i. 

7*  Finally,  by  the  3  J.  c.  4.  If  any  perfon,  (hall,  either 
vpcMi  the  leas,  or  beyond  the  fcas,  or  in  any  other  place 
vithin  the  king's  dominions,  put  in' practice  to  abfolve 
peifuade  or  withdraw  any  of  his  mdjeily's  fubjef>s  from 
ifacir  natural  obedience,  or  to  reconcile  them  to  the  pope 
or  fee  of  Rome,  or  to  any  other  prince  ftate  or  potentate  ; 
qg  fliall  be  willingly  fo  abfolved  or  withdrawn  as  afore- 
fudf  or  willingly  reconciled,  or  fhall  promife  obedience 
ID  any  fuch  pretended  authority  prince  ftaie  or  potentate ; 
bcg  his  procuicrs  and  counfellors,  aiders  and  maintainers, 
knowing  the  fame,  (hall  be  guilty  of  high  treafon.    /  22> 

But  this  fhall  not  extend  to  any  perfon  who  (hall  be 
iccoflciled  to  the  pope  or  fee  of  Rome  (for  and  touching 

I  4  Che 
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the  point  of  fo  being  reconciled  only)  that  Ihall  retudi 

ioto  this  rcalfDi'sod  thereupon  within  fix  days  before  the 

;  hilhop.of  the  diocefe  or  two  jufiices  of  the  peace  of  the 

f    cpunty  where  he  (ball  arrive^  fubmit  hionfclf  and  take  tho 

oftths  (of  allegiance  and  fupre(nacy«  iff^%fijf>  <•  <•  8* }  ^ 

which  oaths  the  f«td  biChop  or  iuttices  Oiall  certify  at  the 

next  feffioiis,  pn  pain  of  40  L    /f  24. 

.  And  perfons  (hall  be  tried  for  thcfe  ofFeoces,  at  the 

ailizes  of  that  county,  or  in  the  king's  bench>  and  be  there 

'   proceeded  againft  as  if  the  treafon  had  been  committed  ii^ 

the  county  where  the  perfon  (ball  be  taken.    /•  2  j. 

///.  Peter^penee  aboUfied. 

PeUr-pena  was  an  annual  tribute  of  one  penny,  paid  at 
Rome  out  of  every  family  at  thefcaft  of  St.  Peter*  Gibf,  87^, 

And  this,  Iiia  the  Saxon  king,  when  he  Went  in  piU 
grimage  to  Rome  about  the  year  740,  gave  to  the  popCn 
partly  as  alms,  and  partly  in  recompence  of  a  houfe  erc^e4 
in  Rome  for  Engliflb  pilgrims.     God,  m.  356* 

And  this  continued  to  be  paid  generally  until  the  tioiq 
6f  king  Henry  the  eighth,  when  it  was  enacted,  that  froiQ 
thenceforth  no  perfon  (ball  pay  any  penfions,  cenfes,  port 
lionS}  peter- pence,  or  any  other  impofitions,  to  the  ufq 
of  the  bi(hop  or  fe^  of  Rome*    25  if.  8.  £•  2  n  1 

JV.    Firjl  fruits  and  tenths  taken  from  the  pope ^ 

Firft  fruttSy  annates,  or  primiiiae,  are  the  firft  fruits 
after  the  avoidance  of  every  fpiritual  living  for  one  whole 
year.  Thefe  have  been  paid  of  vety  ancient  time ;  fo|! 
amongft  the  laws  ot  king  Ina,  who  began  his  reign  in  the 
year  712,  there  is  an  order  for  the  payment  thereof.  But 
.the  pope  did  not  obtain  to  have  them  appropriated  to  him« 
(elf,  until  after  the  reign  of  king  Edward  the  (irft,  4  hflm 
J  20.     God^  Introd.  49.     Deogg  P.  2.  c.  15. 

Tintbsy  decimap,  are  the  tenth  part  of  the  yearly  value 
of  all  eccleiiaflical  livings.  This  payment  was  exaded 
from  the  clergy  by  the  pope  in  the  reign  of  king  Edward 
the  firft  ;  and  was  fometin  es  granted  by  the  pope  to  the 
kings  of  this  realm,  efpecially  for  the  aid  of  the  holy 
.land:  but  afterwards  thefe  tenths  became  wholly  appro- 
priated to^tbe  fee  of  Rome.    4  InJI.  12O1  12U 
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But  by  the  16  H.  8.  c.  3.  The  revenues  of  the  &ft 
fruits  and  tenths  are  for  ever  annexed  to  the  ioiperisl  crowo 
cf  this  realm.  (See  JfirCt  ^ruitjS  anO  "^Cn^SO 

y.  ube  fopis preJenMion  io  lenejices. 

1.  By  the  25  Ed.  ^.Ji.t.  ^If  any  refervation^  colIa<* 
tion,  or  provifion  be  made  by  the  court  of  Rome,  of  any 
archbilhoprickt  bifiioprick.  dignity,  or  other  benefice^ 
jodifturbance  of  the  rightful  donors;  the  king  (ball  pre* 
fent  for  that  time,  if  fuch  donors  ihall  not  themfelves 
caercife  their  right.  And  if  perfons  lawfully  prefented 
Iball  be  difturbcd  by  fuch  provifors;  then  the  faid  provi- 
((MS,  their  procurators,  executors,  and  notaries,  (hall  bo 
attached  by  their  body,  and  brought  in  to  anfwer,  and  if 
they  be  convidi,  they  Oiall  abide  in  prifon  without  bat), 
till  they  have  made  fine  to  the  king  and  gree  to  the  party 
grieved  ;  and  before  they  be  delivered,  they  (hall  make  full 
fcnunciation,  and  find  furety  that  they  (hall  not  attempt 
fiKh  things  in  time  to  come.  And  if  they  cannot  bo 
Ibosd,  the  exigent  (hall  go  againft  them. 

2.  By  the  38  Ed.  3.^.  a.  To  ceaie  the  perils  that 
ftall  happen,  becaufe  of  provifions  of  benefices  ;  it  is  or- 
adoed,  that  all  perfons  obtaining  fuch  provifions,  (hall 
be  punilhed  according  to  xhe  aforefaid  ftatute  of  the 
^5  Ed.  3.  and  they  ^ho  cannot  be  attached,  if  they  9p* 
pear  not  in  two  months,  (hall  be  punilhed  according  to 
the  ftatute  of  provifors  of  the  27  Ed,  3.  ^*  i«  {bireafur 

3*  By  the  12  R.  2.  c^  ij.  No  perfon  (hall  pad  xx 
fend  out  of  the  realmji  without  the  king's  licence,  to 
provide  for  himfelf  a  benefice  ;  on  pain  that  fuch  provifo 
llidl  be  out  of  the  king's  protedion,  and  the  benefice  to 
Htoid, 

^  Aii^  '^y  ^^^  13  "^^  ^•y'*  ^*  ^*  2*  If  any  (hail  accept  a 
.  baoefice  contrary  to  the  ftatute  of  the  25  Ed,  3.^.  6.  he 
fhall  be  bani(hed  out  of  the  realm  for  ever,  and  his  lauds 
ipri'goods  forfeited  to  the  king. 

5*  By  the  3  ^.  2.  r.  3.  No  perfon  (hall  take  to  ferm 

SOf  benefice  of  an  alien,  without  the  king's  licence;  nor 

^(^It  convey  money  out  of  the  realm  for  fuch  ferm,  on 

•fiih'6f  being  punUhcd  as  by  the  ftatute  of  provifors  of  the 

ay^i'.  3- 

6.  And  by  the  7  R,  2*  c.  12.  If  any  alien  (hall  purchafe 

loi  occupy  any  benefice,  without  the  king's  licence,  he 
lad  be  comprifed  within  the  ftatute  of  the  3  R.  2. 
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^.  J,  and  moreover  fliall  incur  the  forfeitures  Of  fb# 
25  £^.  3.  ft.  S*  ^*  22«  (^^'  bijball  hi  $ut  of  ibi  is9ig*spr$m 
Udlion). 

7«  And  iinallv,  by  the  16  R.  2.  e.  5.  which  is  the  fa* 
iDous  ftatute called  the  ftaiute  of  praemunire}  if  any  (halt 
purchafe  or  purfue^  in  the  court  of  Rome  or  elfewhere,  any 
tranflation  of  any  prelate  out  of  the  realm,  or  from  on^ 
bifhoprick  to  another,^hf  fhail  be  put  out  of  the  king's 
proteflion)  his  lands  and  goods  Ibrfieit  to  the  king,  and 
iball  be  attached  by  his  body  if  he  may  be  found,  and 
brought  before  the  king  and  bis  council  there  toanfwer,oc 
clfe  procefs  to  be  made  a^ainft  him  by  prarmuDire  faciiSi^ 
as  in  other  ftatutes  of  provifors. 

ShaH  he  put  out  ff  thg  tinges  pr»u£ii(ni^  By  thefe  words, 
the  perfons  attainted  in  a  writ  of  prxmunire»  are  difablcd 
to  have  any  a£lion  or  remedy  by  the  king's  law  or  thft 
king's  writs;  for  the  law  and  the  king's  writs  are  the 
things  whereby  a  man  is  protected  and  aided  ;  lb  as  be 
who  is  out  of  the  king's  protedion,  is  out  of  the  aid  ail4 
piotedion  of  the  law.     3  Inft.  126. 

YI.  Apptah  to  Romiy 

1*  The  fiatutes  concerning  the  prohibition  of  appeals  to 
Rome,  are  but  declaratory  of  the  ancient  Uw  of  the  realo^ 
4  Inft.  340,  341. 

2.  The  firft  attempt  of  any  appeal  to  the  fee  of  Rome 
out  of  England  was  by  Anfelm  archbifliop  of  Canterbury, 
in  the  reign  of  William  Rufus ;  and  yet  it  took  00  e&^ 
4  v.  34X, 

And  the  fame  is  oppofed  by  the  fiatutes  following : 

3.  By  the  ay  Ed.  3.  c.  i.  called  the  ftatute  of  provL- 
fors,  AU  the  people  of  the  king's  ligeance,  which  /ball 
draw  any  out  of  the  realm  in  plea,  whereof  the  coj^ni- 
sance  pertaineth  to  the  king's  court,  or  of  things  whereof^ 
judgments  be  given  in  the  ^king^s  court,  or  which  do  fue 
in  any  other  court,  to  defeat  or  impeach  the  }udgmenta. 
isiven  in  the  king*s  court,  fliall  have  a  day  containing  the. 
fpace  of  two  months  by  warning  to  be  made  to  them,  to. 
appear  before  the  king  and  his  ct  uncil,  or  in  his  chancery^ 
or  before  the  king's  juftices  of  the  one  bench  or  the  other, 
to  anfwer  to  ihe  king  for  the  coiitempt.     And  V  they 
come  not  at  the  day  to  be  at  the  law,  ihey,  their  |irocir* 
rators  attornies  executors  notarits  and  maintainers,  fliall 
be  put  out  of  the  king's  pro'.eAion,  and  their  lands  and 
goods  furtcit  to  the  king,  and  ihcir  bodies  (wbercfoever 

they 
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Ili8f  maybe  found)  (hall  be  taken  and  imprifoncd  and  ran- 
fomcd  at  the  king's  will :  And  upon  the  faise  a  writ  fhaU 
be  made  to  take  them  by  their  bodies,  and  to  feize  their 
lands  and  goods  into  the  king's  hands ;  and  if  it  be  re- 
turned that  they  be  not  found,  they  (hall  be  put  in  exigent 
and  outlawed. 

4.  By  the  3S  Ed.  3.  Jl.  2.  To  ceafe  the  perils  that 
ftall  happen,  bccaufeof  citations  out  of  the  court  of  Rome, 
npc»B  caufes  whofe  cognizance  pertaineth  to  the  king's 
court,  it  is  ordained,  that  a!)  per  Tons  obtaining  fuch  cita- 
tions fliall  be  puni(hed  according  to  the  (Vatute  of  the 
25  Edn  ^»  ^.  6.  {al/cvi  ncitid)  ;  and  they  who  cannot  be 
attached,  if  they  appear  not  in  two  months,  (ball  be  pu« 
nilhed  according  to  the  aforefaid  ftatute  of  provifors.  And 
the  king,  clergy,  and  laity  do  mutually  engage  to  iland  bj 
pne  another  in  defence  of  this  a<3. 

5.  By  the  i%R.  %.  ft*  2.  c.  3.  If  any  perfon  (hall  bring 
or  fend  into  the  realm  any  fummons,  fentences,  or  ex- 
communications againft  any  perfon  for  executing  the 
ILtute  of  provifors,  he  (bal)  be  imprifoncd,  and  forfeit  hit 
|aods  and  goods,  and  incur  the  pain  of  life  and  mcmberi 
And  if  any  prelate  make  execution  thereof,  his  temporal- 
lies  iball  be  taken  into  the  king's  hands  ;  and  if  any  per- 
ibn  of  lefs  eRatt  than  a  prelate  make  fuch  execution,  he 
Aall  be  imprifoncd,  and  make  fine  and  ranfom  by  the  dif- 
pctiooof  the  king's  council. 

6.  By  the  ftatute  of  przmunire,  16  R.  2.  c,  5.  If  any 
ftall  purchafe  or  purfue,  in  the  court  of  Rome  or  elfe* 
wfeere,  any  procefles,  fentences  of  excommunication,  bulls 
or  inflniments,  againft  any  pfrfon  executing  judgments  in 
ttrking's  courts,  or  (hall  bring  within  the  realm  or  receive 
the  fame,  he  (hall  be  put  out  of  the  king's  proitdion,  his 
Ijudt  and  goods  forfeit  to  the  king,  and  (hall  be  attached  by 
kii  body  if  he  may  be  found,  and  brought  before  the  king 
and  hit  council  there  to  anfwer,  or  elfc  proccfs  to  be  made 
ipfaift  him  by  praemunire  facias,  as  in  oth?r  ftatutes  of 

Onlfewheri']  It  bath  been  faid,  ihat  fuits  !n  the  eccle* 
(irflicBl  courts  with'n  this  realm  are  wiihin  thefc  words,  if 
ibey  concern  matters,  the  cognizance  whereof  belongs  to 
At  common  law;  as  where  a  bi(hop  deprives  an  incum- 
feat  of  a  donative,  or  excommunicates  a  man  for  hunting 
.fekis  parks.     1  Haw.  51. 

But  it  feemeth  that  a  fuit  in  thofe  courts,  for  a  matter 
Vbkh  appears  not  by  the  libel  itfelf,  but  only  by  the  de- 
feodut's  plea  or  other  matter  fubfequent,  to  be  of  tempo- 
ral 
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lal  cogntziDce  (as  where  a  plaintiflF  libels  for  tithes,  an4 
the  defendant  pleads  that  they  were  fevered  from  the  nine 
parts,  by  which  they  became  a  lay  fee),  is  not  within  the 
j^atute  i  becaufe  it  appeaxd  not  that  either  the  plaiutiBF  or 
the  jud^e  knew  that  they  were  fevered,     i  Haw.  52. 

7.  Finally,  by  the  24.  //.  8,  r,  I2*  .AH  caufes  tefta- 
mentary,  caufes  of  matrimony,  and  divorces,  rights  of 
tithes,  oblations,  and  obventions  (the  knowledge  whereof 
by  the  goodnefs  of  princes  of  this  realm,  and  oy  the  laws 
apd  cuftom  of  the  fame,  appertaineth  to  the  fpiritoal  ju- 
TifdiAion  of  this  realm)  (hall  b^  determined  within  thQ 
king's  jurifdi£tion  and  authority,  and  not  elfewhere;  any 
foreign  inhibitionsi  appeals,  fentences,  fummons,  cita* 
tioNs,  fufpenfions,  interdi^ons,  excommunications,  ret 
ftraints,  judgments,  or  other  procefs,  or  impediments 
whatlbever  notwitbftanding.  And  all  fpiritual  perfons 
ftall  imd  may  ufe,  minifier,  and  execute  all  divine  fer** 
Ytces,  any  foreign  citations,  procefles,  inhibitions,  fu(^ 
penfions,  interdiaions,  excommunications,  or  appeah 
touching  any  the  caufes  aforefaid,  from  or  to  the  fee  of 
Rome,  or  any  other  foreign  prince  or  courtj^  Co  the  CDa« 
trary  notwitbftanding :  And  if  they  (hall,  by  the  occafioQ 
thereof,  refufe  to  minifter  the  fame,  they  (nail  be  idipri* 
fbned  for  a  ^ear^  aiui  mzke  6w  and  rapiom  at  the  iin^ 
pleafure. 

And  if  any  perfon  ip  any  of  the  caufes  aforefaid,  (hall 
attempt  to  procure  from  the  fee  of  Rome  or  elfewher^ 
any  foreign  procefs  or  other  the  inftruments  abovemeo- 
tioned,  or  execute  any  of  the  fame,  or  do  any  thing  to 
the  hindrance  of  any  procefs  fentence  judgment  or  deter<« 
mination  in  any  courts  of  this  realm,  for  any  the  caufes 
^orefaid ;  he,  his  fautors  comforters  abettors  procurers 
executors  and  coiuifeUors,  fliall  incur  a  praemunire. 

yil.  Bringing  bulls  and  other  inftruments  from  Rme^^ 

1.  By  the  25  H.  8.  c.  2\.  If  any  perfon  (hall  fue  to 
the  court  or  fee  of  Rome  for  any  licence,  faculty,  or  dif- 
penfation,  or  put  any  of  the  fame  in  execution;  he  (hall 
incur  a  praemunire. 

2.  And  by  the  28  H.  8*  ^.  16.    AH  bulls,  brevcSy^uK* 
ties,  and  difpenfations  heretofore  obtained  of  the  fee  of 
Rome,  (ball  be  void ;  arid  (hall  not  be  pleaded  in  any  court  ^ 
of  this  realm,  on  pain  of  a  praemunire. 

Yet  it  hath  been  holden,  that  the  alleging  of  an  ancieiit 
bulli  in  order  to  indujcc  another  principal  matt<;r,  wbiereoa 
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to  gtotind  a  title,  without  claiming  any  thing  from  thi 
ball  icfelf,  it  not  within  this  (latute.     i  Haw.  51. 

3.  By  the  13  Eliz.  c.  2.  If  any  perfon  (hall  ufe  or  put 
in  ure  any  bull  writing  or  inflrument  written  or  printed^ 
ofabfolution  or  reconciliation  obtained  from  the  bifhop 
of  Rome  or  other  perfon  claiming  authority  by  or  from 
him;  or  {hall  take  upon  him  by  colour  thereof  to  abfolve 
or  reconcile  any  perTon,  or  to  grant  or  prooiife  to  any 
perlba  any  fuch  abfolution  or  reconciliation^  by  any 
ipccch,  preaching,  teaching,  writing,  or  any  other  open 
deed;  or  fliall  willingly  receive  and  take  any  fuch  abfd- 
lodon  or  reconciliation  ;  or  (hall  obtain  from  the  bilhep 
of  Rome  any  manner  of  bull,  writing,  or  inftrument, 
written  or  printed,  containing  any  thing  matter  or  caufe 
vbatfoever ;  or  (hall  publifh  or  by  any  means  put  in  ure 
■yfuch  bull,  writing,  or  inftrument;  he,  his  prccureri 
ibettors  and  counfellors  to  the  fafi  and  committing  of  the 
bid  ofience,  being  attainted  according  to  the  courle  of  ihg 
laws  of  this  realm,  (hall  be  adjudged  guilty  of  hi^h  trea* 
(m.  And  all  aiders  comforters  or  maintainers  of  any 
the  laid  offenders,  after  committing  any  the  faid  offences, 
to  tbe  intent  to  fet  forth  uphold  or  allow  the  execution 
of  the  faid  ufurped  power,  (hall  incur  a  prxmunire. 
I  And  if  any  perfon,  to  whom  any  (uch  abfolution,  re- 
[  coQciliation,  bull,  writing,  or  inftrument  (hall  be  offered 
AOfcd  or  perfuaded  to  be  ufed,  put  in  ure  or  executed, 
ftall  conceal  the  fame  offer  motion  or  perfuailon,  and  not 
difelofe  the  fame  by  writing  or  otherwife  within  fix  weeks 
ID  (bme  of  the  privy  council  \  he  (hall  be  guilty  of  mif- 
prifioo  of  high  treafon* 

And  the  iufiices  of  the  peace  maf  inquire  thereof  {hut 
■tf  hiar  ana  diUrmine  the  /ami)  within  a  year  and  a  day 
after  tbe  offence  committed.   23  EL  r.  i.  /I  8. 

And  if  any  juftice  of  the  peace  to  whom  any  the  faid 
o&occs  (hall  be  declared,  do  not  within  fourteen  days 
fignifjr  the  fame  to  one  of  the  privy  council ;  he  (hall  in- 
cur a  praemunire. 

f^IIL  Popijh  books  and  relicks. 

I.  By  the  3  (fT  4  Ed.  6.  c.  10.  All  books  called  anti- 
phoocrs,  miffals,  grailes,  proceflio!)als,  manuals,  legends, 
ficfi  portuaffes,  primers  in  Latin  and  £ngli(h,  couchers,, 
jooniab,  ordinals,  or  other  books  or  writings  heretofore 
■fed  for  the  fervice  of  the  church,  written  or  printed  in 
die'  Engli(h  or  Latin  tongue,  other  than  fuch  as  (hall  be 
fetfiirtb  by  the  king's  majefty,  (ball  be  clearly  and  utter Iv 

abolifhed. 
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kliolilbed,  cxtinguiflicd,  tod  foMiitn  for  cv^  to  be  sfei 
or  kept  in  this  realm. 

And  if*  any  perfon  or  body  corporate  Ah  ftall  have  ill 
bis  or  their  cuftody  any  of  the  faid  books  or  writiogii,  or 
any  images  of  flone,  timber,  alabaSer,  or  earth,  graven^ 
carved,  ct  painted,  which  have  been  taken  out  of  or  ftand 
in  any  church  or  chapel,  and  do  sot  deftroy  the  fame 
images  and  every  of  them,  and  deliver  every  of  die  bmt 
books  to  the  mayor,  bailiff,  conftable,  or  churcbwardent 
of  the  town  where  fuch  books  (hall  be,  to  be  by  theai 
delivered  over  openly  within  three  months  ne«t  following 
after  fuch  delivery,  to  the  archbifliop,  bifliop,  chancelior^ 
orc^mmiflary  of  the  diocefe,  to  the  intent  that  they  may 
caufc  them  immediately  after  either  to  be  openly  burm,  or 
otherwife  defaced  and  deftroyed  :  (he^  er  ihe^^)  fluH  for 
every  fuch  book  or  books  willingly  retained  forfeit  to  the 
king  for  the  firft  offence  twenty  (hillings,  for  the  (ecood 
four  pounds,  and  for  the  third  (hall  fuflfer  imprifonmcnt  at 
the  king's  will*  , 

And  if  any  mayors,  bailiffs,  conftables,  or  church- 
wardens,  do  not  within  three  months  after  receipt  of  tht 
fame  books  deliver  them  to  the  archbifhop,  bifliop,  chan* 
Cflior,  or  commiiTary ;  and  if  fuch  archbifliop,  bifliop^ 
chancrror,  or  commiflary  do  not,  within  forty  days  after 
receipt  of  fuch  book;,  burn,  deface,  and  deftroy  the  fame  i 
evf  ry  of  them  fo  offending  fliall  forfeit  to  the  king  40  !• 
The  onehalf  of  all  which  forfeitures  (fiall  be  to  any  of  tht 
,  fubjeAs  that  will  fiie  for  the  fame. 

And  the  jufiices  of  affize  in  their  circuits,  and  juftices  of 
the  peace  in  the  genqxal  feiSons,  may  inquire  of,  hears  and 
detcrnrine  the  fame. 

But  nothing  herein  fliall  extend  to  any  image  or  piAure^ 

ftt  or  graven  upon  any  tomb,  in  any  church,  chapel,  o^ 

church  yard,  only  for  a  monument  of  any  king,  prince^ 

nobleman,  or  other  dead  perfon,  which  hath  not  been  com* 

'       monly  reputed  and  taken  for  a  faint* 

Alfo,  any  perfon  may  ufe  keep  and  have  any  primers  in 
the  Englifh  or  Latin  tongue,  fettorth  by  king  Hen.  8.  fo 
that  the  fentences  of  invocation  or  prayer  to  faints  be 
blotted  or  put  out  of  the  fame. 

2.  By  the  13  Eltz.  c.  1.  If  any  perfon  fliall  bring  into 
the  realm  any  token  or  thing  called  by  the  name  of  agnua 
dei,  or  any  rrofTcs  pi£tures  beads  or  fuch  like  vain  and 
fuperiiitious  things  from  the  bifliop  or  fee  of  Rome,  of 
from  any  perfon  authorifed  or  claiming  authority  from 
the  fald  bifliop  of  Rome  to  confccrate  or  hallow  the  fame ; 

and 
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and  fliall  deliver,  or  caufe  or  offer  to  be  delivered  the  Aim6 
or  any  of  chem  to  any  fubjef^  of  this  realm»  to  be  worn  or 
ufed;  he,  and  alfo  every  other  perfon  who  (hat!  receive  the 
fame  to  the  intent  to  ufe  and  wear  the  fame,  (hall  incur  a 
praemunire. 

Provided,  chat  if  any  perfon  to  whom  any  fuch  agnus 
dci  or  other  the  things  aforefaid  (hall  be  offered  to  be  de- 
ihrered,  (hall  apprehend  the  pany  offering  the  fame,  and 
bring  hioi  to  the  next  juftice  of  the  peace,  if  he  (hall  be 
able  fo  to  do ;  or  for  lack  of  fuch  ability,  (hall  within 
tJkretf  days  difclofe  the  name  of  fuch  perfon  fo  offering  the 
fine  and  bis  dwelling  place  or  place  of  refort  (which  he 
fhall  endeavour  himfelf  to  know  by  all  the  means  he  can) 
lo  the  ordinary  of  the  diocefe  or  to  a  juflice  of  the  peace 
of  the  Aire  where  fuch  perfon  to  whom  fuch  offer  (ha)l  be 
andc  flull  be  reliant ;  and  alfo  if  fuch  perfon  to  whom 
bA  oikr  fliall  be  made  (hall  happen  to  receive  any  fuch 
agaas  dei  or  other  thing  above  remembered,  and  (hall  in 
coe  day  next  after  fuch  receipt  deliver  the  fame  to  a  juftice 
of  the  peace :  in  fuch  cafe  he  (hall  not  incur  any  danger 
ar  peoalty. 

And  if  any  juftice  of  the  peace,  to  whom  any  the  faid 
oftnoes  fliall  be  declared,  do  not  within  fourteen  days 
Spaif  the  fame  to  one  of  the  privy  council,  he  (hall  incur 
a  prKOionire. 

}.  By  the  3  7.  c.  5.  No  perfon  (hall  bring  from  beyond 
Ae  Teas,  nor  (hall  print  fell  or  buy  any  popifh  primers, 
Wiea  pfalters,  manuals,  rofaries,  popifh  calechifms,  mif- 
.fcb,  breviaries,  portals,  legends,  and  lives  of  faints,  con- 
taiiung  fuperffitious  matter,  printed  or  written  in  any 
IlB|gyage  whatfoever,  nor  any  other  fuperftitious  books 
fnani  or  written  intheEnglifli  tongue,  on  pain  of  405. 
jbr  every  book,  one  third  to  the  king,  one  third  to  him 
ihtt  flull  fue,  and  one  third  to  the  poor  of  the  parifh 
vfeere  fuch  books  (hall  be  found  and  the  faid  books  to  be 
famed.    /.  25. 

And  two  juftices  of  the  peace  (and  mayors  within  cities 
loivnt  corporate)  may  fearch  the  houtes  and  lodgings 
afcicry  popifh  recufant  convi£l,  or  of  every  perfon  whofe 
a  popi(h  recufant  convicl,  for  popifh  books  and 
of  popery ;  and  if  any  altar,  pix,  beads,  pictures, 
-  iafach  like  popifh  relicks,  or  any  popi(h  hook  or  book?, 
ij^fpH  he  found  in  any  of  their  cuf^ody,  as  in  the  opinion  uf 
laid  juftices  (or  mayor)  (hall  be  thouq;ht  unmeet  for 

M  recufant  to  have  or  ufe,  the  fame  (ball  prcfently  be  de« 
Mi  and  burnt^  if  it  be  mectt  to  be  burned }  and  if  it  be  a 
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fcnieifix,  or  oAer  relick  of  aoy  price,  the  fame  to  be  it^ 
faced  at  the  general  quarter  feffions  of  the  peace  in  th« 
eounty  where  the  fame  (hall  be  found,  and  the  fame  fo  de* 
faced  to  be  reftored  to  the  owner.    /  26. 

[But  the  31  G.  3.  f.  ;^2.  allows  catholicks,  whd 
fliall  take  and  fubfcribe  the  oath  and  declaration  therein 
contained  (for  which  fee  jiDdtfjlS,  20  B.),  to  perform  the 
rites  and  ceremonies  of  their  religion,  under  the  regulations 
thereby  prcfcribed.   kid.  infra  XL VI.]  ^ 

Note ;  a  recufart  in  general,  fignif^eth  any  perfon^ 
whether  papift  or  other^  who  refufeth  to  go  to  church  acvi 
to  worfbip  God  after  the  manner  of  the  church  of  Eng- 
land ;  a  popijh  rteufant^  is  a  papift  who  fo  refufeth  i  and  a 
popijb  recufam  convi£I^  is  a  papift  legally  convicted  of  fucb 
offence* 

tX.  Jefuits  and  popijh  priejis. 

I.  By  the  27  EL  c.  2.  All  jefuits,  feminary  prte(ktf^ 
and  other  priefts  whatfcever  made  or  ordained  out  of  tb^ 
realm,  or  within  the  realm,  by  any  authority  derived  ot 
pretended  from  the  fee  of  Rome,  (hall  depart  oiit  6f  thfe 
realm,    f.  2. 

And  It  (hall  not  be  lawful   for  any  jefuit,  &minjir^ 
prieft,  or  other  fuch  prieft,  deacon,  or  religious  or  eccle- 
liaftical  perfon  whatfocver,  being  borti  within  the  realiil| 
'  and  made  ordained  or  profeftcd  by  any  authority  derived 

or  pretended  from  the  fee  of  Rome,  by  what  name  titte 
or  degree  foever  the  fame  (hall  be  called  or  known,  t6 
come  into  be  or  remain  in  any  part  of  the  realm  |  kvA  If 
he  do,  he  (hall  be  guilty  of  high  treafcn.    f,  3, 

And  every  perfon  who  (hall  wittingly  and  willingly  re* 
ceive  relieve  comfort  aid  or  maintain  any  fuch  jefuit  (e* 
minary  prieft  or  other  prieft  deacon  or  religious  or  ec* 
clefiaftical  perfon  as  aforefaid,  (hall  be  guilty  of  felonj 
without  benefit  of  clergy.    /  4. 

And  if  any  fubje£l  (not  bciiTg  a  Jefuit  feminacv  prieft 
or  other  fuch  prieft  deacon  or  religious'  or  ecclefiaftical 
perfon  as  is  before  mentioned}  who  fliall  be  of  or  brougHt 
up  in  any  college  of  jefuits  or  feminary  out  of  this  reafih 
in  any  foreign  parts,  (ball  not  in  (ix  months  next  after 
proclamation  in  that  behalf  to  be  made  in  the  city  of  LoiM 
don  under  the  great  feal  of  England,  return  into  this  reillb» 
and  thereupon  (within  two  days  next  after  fuch  returrt) 
before  the  bifhop  of  the  dioc^fe  or  two  juftices  of  the  peaCC* 
tf  the  country  where  be  fliall  arrive,  fubmit  bimfelf  and 
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take  the  oath  df  fitpreinKf ;  every  fiich  ptribtl  whtf  flia!i 
MhCfwife  rnurn  into  or  be  in  thii  realm  without  Tuboiiffioa 
■1  afbrcfaid,  Qiill  be  guilty  of  high  irearoiii    /  5. 

And  if  any  perfon  Ihall  wittingly  and  willingly)  cithft 
Aredly  or  indirefily.  convey  deliver  or  fend,  or  procure 
to  be  conveyed  or  delivered  tn  be  fent  out  of  ihii  realm 
into  any  foreign  panii  or  {hall  oiherwife  wiMingly  or 
willingty  give  or  contribuie  any  money  or  other  relltf  to  or 
fbr  any  je^ii  feminary  prielt  or  fuch  other  prieft  deacon  or 
religioui  or  eeclefiallical  pcrfan  u  it  aforefaidi  or  to  or  for 
the  miinteoance  or  relief  of  any  college  of  jefuitai  or  tetai* 
Biry  out  of  the  rcaloi  in  any  foreign  ports,  or  of  an^ 
|erfoa  then  being  of  or  in  the  ftnte  collegei  or  feminariei 
aad  DOC  returned  with  fubniffion,  ai  in  thia  aA  it  £»• 
|Kfled  I  he  Oiall  incur  a  przmunire.  yi  6. 

And  every  oficnce  againft  ihit  aA  may  be  inquired  of, 
keard«  and  determined,  ai  well  in  the  court  of  king's  bench 
u  tbe  couoiy  wbcrc  the  fame  court  flijll  for  the  time  b^ 
u  alio  in  any  other  county  within  thii  realm  where  the 
vBeaxK  fltaU  be  cooiauttcd,  or  where  the  oficnder  Ihall  be 
bkeo.    /.  8. 

.  But  nothing  herein  fball  extend  to  any  foch  jefoit  fe- 
■■ary  prieft  or  other  fuch  priefl  deacon  or  religioua  oc 
■cckusftical  perfon  a*  is  before  mentioned,  at  fliall  within 
tbae  days  after  be  come  ioto  the  realm,  fubmit  himfelf  U> 
iMDe  arcfabidlop  or  biQiop  (tf  this  re^ilm  or  to  fome  juf« 
liciof  the  peace  withia  the  county  where  he  (hall  aro 
lifv  or  land,  and  do  thereupon  truly  and  fincercly,  befor* 
iidl  ATchbilhop  bilhop  or  juftice  of  the  peace,  take  lh# 
4il)lipf-  fupremacy,  and  by  wiiiing  under  hit  hand  conFefr 
'  4id.  vckiMovrledgef  and  from  thenceforth  continue  hit  dus 
jiMllflce  to  the  laws  and  ftatuiei  of  this  realm  is  cttilM 
^rdigion.   /  10. 

.^^Ad  every  perfon  who  fliall  koow  and  undcrftand  that 
(Mifuch  jeluit  feminary  piiefi  or  oibcr  prieft  abovelaid 
3|pl  be  wiiliio  this  icalm,  and  (ball  not  difoover  tbe  lame 
^ajufliceof  tbe  peace,  or  other  higbcrefficeri  in  twelve 
tift,  but  willingly  conceal  hit  knowledge  therein,  fliall 
bcfiped  and  imprifocicd  at  tbe  king's  plea fu re.  And  if 
facb  juflice  of  the  peace,  or  other  fuch  officer  to  whoa 
iMk  matter  flntl  be  fo  diftoversd)  do  not  within  twenty* 
4g^  days  eire  information  thereof  to  fomc  of  tbe  priv/ 
OMBcil,  be  uall  fbtfek  aoo  marks.    /.  13. 

1  foch  of  tbe  privy  council  to  wbem  focb  iofenBattoa 
,  be  mad^  fluill  tbetmpoii  ddirci  a  now  in  writing 
'n.  III.  K  Xubicribed 
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fttbrcribed  with  bis  hand,  teftifyiog  that  fiich  bifbnnadofi 
wai  made  to  bim«    /  14* 

And  all  fuch  oathv  and  fubmiffioni  at  fliall  be  made  hf 
force  of  this  ad,  fliall  be  eertified  into  the  chancery  by 
the  parties  before  whom  the  fame  ihali  be  made  within 
three  months  after  fuch  fubmiffion,  on  pain  of  100 1«  to 
theqoteAk    /  IS* 

And  if  any  perfon  fo  fubmittiog  himfelf  fliall  within  ten 
years  after  fuch  fubmiffion  made  come  within  ten  miles  tif 
4he  place  where  the  queen  fliall  be,  without  efpecial  licence 
-vnder  her  majefty's  hand,  he  fliall  take  no  benefit  by  hie 
*lubmiffion,  but  the  fame  fliall  be  void.    /  i6. 

-t.  By  the  35  EL  c.  2.  If  any  perfon  who  fliall  be  faf- 
peQed  to  be  a  jefuit,  feminary,  or  maffing  pried,  befng 
examined  by  any  perfon  having  lawful  authority  in  tb|t 
•behalf  to  examine' him,  flfall  refufe  to  anfwer  diredly  and 
truly  whether  he  be  a  jeruit,  or  a  feminary  or'  mafltw 
.prieft  $  he  fliall  be  committed  to  prifon  by  fuch  as  iball*io 
'examine  him,  and  there  continue  until  he  fliall  mjikcf  direA 
*and  true  anfwer  to  the  faid  queftions  whereupon  te  fiall 
be  ib  examined.    /  ii. 

3*  And  by  the  3  J.  t.  5.  Such  perfon  as  fliall  firft  dif* 
cover  to  any  juftice  of  the  peace  any  recufant  or  other 
-Jierfen  who  fliall' entertain  or  relieve  any  jefuit,  feminaryt 
or  popifli  prieft,  or  fliall  difcover  any  mafs  to  have-betti 
Aid  and  the  prieft  that  faid  the  fame,  within  three'daj^ 
after  the  offenCe  committed,  atid  by  reafon  of  fuch  dHoo- 
^ery^aciy  tA  the  faid  ofttnders  fliall  be  taken  and  ooDvtAed 
HOT  attainted,' — ^fliall  not  onfybe  freed  froth  tlM^ailgir 
4iid  penalty  ef  any  law  for  fuch  oiFtfnces  if  he'b^an'Uf- 
irtideir  therein,  but  alfo  fliall  havd  the  thitd  part^of  the 
^forfeiture  fo  ^%  the  total  exceed  not*1i50l. ;  and  if  4t''A>    • 
exceed  150 1,  he  fliall  have  the  fum  of  $0 1.  for  eviriyfiidi 
'flifcovery:  and  aftef  con  virion  of  the  offender,  he  flull 
^iucte  a  certificate  from  the^udges  or  jufUtes  of  the  'pei6r    ' 
liefbre  \»hom  the  convifiion  '  flhdl  4lappen,  to  be  diM6M    : 
^  the  (heriff  or  other  officer*  who* fliall  feize  Che  gogdMr    1 
/levyribe^fbrfeiture,  commanding  him'  to  pay  nielblie    \ 
'«cilt  of  the  monies  to  be  levied  by'tilrtueof  the  fsM  ftii»    \ 
feitures.-  /.  i.       •  ,.»....       ^  ■-:        -,»,"^      : 

-    [But  by  31  G.  3.  t.  %%.f.  4* ;  Nb  piirfon  wtio  fliill«iia 
^ifld  fbbfcribe  the  oath  therein  appointed  to  be  takAl:iBsd 
fubfcribed  (for  which  fee  i3DQlt|0, 20  B.)  in  manner- thiiia-  ^ 
^* veqaiMd,  fliall  be  prefented,  -indided,  fued,  impeached^ 
jj^ofecutfed;  or  oonvifted  iii' any  civi>  or  ccdefiafiicallooJtc    * 
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if  Ml  rtaln,  for  being  educated  in  the  popifli  religion^ 
or  far  being  a  prieft  or  deacon,  or  entering  into  or  belong 
log  Co  aay  ecclefiaftical  order  or  commimitj  of  the  church 
of  Rome. 

But  the  deportment  of  the  ecclefiafticic  nsufl  be  con* 
fennable  to  the  regulations  of  the  aft  $  for  which  feo 
ia/r«  XLVL] 

X,  Saying  or  bearing  majs. 

T.  Bj  the  %'^EL  €.  I.  Every  perfon  who  (hall  fay  or 
fing  aia(s»  (hall  forfeit  200  marks,  and  be  committed  to 
the  next  gaol  for  one  year  and  further  tilt  he  have  paid 
die  (aid  fum.  And  every  perfon  who  (hall  willingly  hear 
nab,  (hall  forfeit  100  marks,  and  be  imprifoned  for  % 
jear.   f  4. 

Which  faid  forfeitures,  by  another  claufe  in  the  fald 
ift,  dull  be  one  third  to  the  king  to  his  own  ufe;  one 
dM  to  the  king  for  relief  of  the  poor  in  the  pari(h  where 
the  ofience  (ball  be  committed,  to  be  delivered  by  war- 
one  to  the  principal  ofScers  in  the  receipt  of  tne  ex* 
chequer,  without  further  warrant  from  the  king;  and 
third  to  him  who  (hall  fue.  And  if  fuch  perfon  (hall 
be  able,  or  (hall  fail  to  pay  the  fame  within  three 
fas  after  judgment  given,  he  (hall  be  committed  to 
till  behave  paid  the  fame,  or  conform  himfeif  to  go 
li«huich.   /  II. 

AjbA  the  juftices  of  affize  and  juftices  of  the  peace  in  their 
i|M  garter  feffioos,  may  inquire  of,  hear  and  determine 
■■I  ftoie.   /.  9* 

'  Bof  if  the  ofiender  (hall,  before  he  be  indited,  or  at 
ivraignoient   or  trial   before  judgment,    fubmit  and 
nimfelf  before  the  bi(hop  of  the  diocefe,  or  be^ 
dw  juftices  where  he  (hall  be  indided  arraigned  or 
{■ot  having  before  made  like  fubmilfion  at  his  trial 
idified  for  the   firft  oflFence) ;    he  (hall    be   dif- 
,  upon  his  recognition  of  fuch  fubmiffion  in  open 
or  feffions   of  the  county  where  he  (hall  be  re« 

And  by  the  3  J^.  r.  5.    Such   (>erron   as  (hall  (irft 

w  to  any  ju(rice  of  the  peace  any  mafs  to  have  been 

and  the  perfons  that  were  prefent  at  fuch  mafs,  or 

of  tbem  within  three  days   next  after  the  offence 

,  and  by  reafon  of  luch  difcovery  any  of  the 

'IhaU   be  taken  and  convided  or  attsinted^ 

iball  not  only  be  freed  from  the  danger  and  penalty 

K  a  of 
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tj/l  toy  Itw  for  fuch  oE  nces  if  he  be  an  oSemteri  bat>i1lb^ 
ilull  naife  the  third  part  of  the  forfeiture,  fo  as  the  total 
fxcecd  not  150 1. 1  and  if  it  do  exceed  150 1.  be  (hall  have 
the  fum  of  50 1,  for  every  fuch  difcovery  ;  and  after  con« 
Yidion  of  the  offender,  he  (hall  have  a  certificate  from  the 
judges  or  juftices  of  the  peice  before  whom  the  conviAion 
ihall  happen,  to  be  direded  to  the  (heriff  or  other  officer 
who  (hall  feize  the  goods  or  levy  the  forfeiture,  command* 
ing  him  to  pay  the  fame  out  of  the  monies  to  be  levied  b/ 
virtue  of  the  faid  forfeitures.    /  i  • 

[But  by  31  G.  3.  f.  32.  /  4*  No  perfon  who  (hail  take 
9nd  fubfiriibe  the  oath  therein  before  appointed  to  be  takers 
and  fubfcribed  in  manner  thereby  required,  (hall  be  pre* 
fentcd,  indited,  fued,  impeached,  profecuted,  or  cdovided 
in  any  civil  or  ecclefuftical  court  of  this  realm,  for  hear* 
ing  or  faying  mafs,  or  for  being  prefent  af,  or  performing 
or  obferving  any  rite,  ceremony,  pradice  or  obfervaoce  of 
the  popiih  religion,  or  maintaining  or  aflilling  olliera 
therein. 

But  the  place  of  meeting  and  the  deportment  of  the 
ecclefiaftick  muft  be  conformable  to  the  regulations  of  tiM| 
9&^  for  which  fee  infra  XL VI J. 

XL  Frequenting  conventicles. 

By  the  I  IP.  r.  1 8.  commonly  called  the  aA  of  tolera- 
tion, Every  juftice  of  the  peace  majr  require  toj  peiiM 
that  goes  to  any  meeting  for  the  eaercife  of  relig^Mit 
to  make  and  fubfcribe  tl^  declaration  of  the  ^  C.  !• 
againft  popery,  and  alfo  to  take  the  oaths  of  wcgiiiico 
and  fupremacy  (or  the  declaration  of  fidelity  in  cafe  ht 
icruples  to  take  an  oath} ;  and  opon  refiifal  thereofy  fluiU 
commit  him  to  prifon  without  bail,  and  (hall  oerttfy  the 
name  of  fuch  perfon  to  the  next  feffions  \  and  if  be  fliall 
upon  a  fecond  tender  at  the  fe(Bona  refufe  to  oiake  ao4 
fubfcribe  the  declaration  aforefaid,  he  (ball  be  then  aoi 
there  recorded,  and  (hall  be  taken  thenceforth  for  •  popifll 
recufant  conviA  and  fufier  accordirgly. 

And  there  tea  claufe  in  thefaidadi, that  oofhingio that  . 
aA  contained  (ball  give  any  eafe  benefit  or  advaniagaf  m 
-iany  papift  or  popi(h  recufant  whatfoever* 

[  But  by  the  31  G.  ^.  /.  4.  No  person  coofamrfag  10  U. 

^in  the  manner  above  ftated,  (hall  be  profecuted  (or -being  a  • 

papift«  or  reputed  papift,  or  for  profeffing,  or  being  cSa> 

cated  in  the  popi(h  religion,  or  petfbrming  any  risa/orcarof  ^ 

jBion?  thereuf  under  certain  regiilatioDS  t  fof  which  iM  imt- 

fraXLVLl  .  ,  ^^- 
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XIL  Foreign  iducatwm  cf  pgfifis. 

I.  By  the  I  Ja.  €.  4.  Every  perfbn  who  fhall  pars  or 
go^  or  mall  fend  any  child  or  any  other  perfen  undtr  hta 

rrnment,  into  any  the  parta  beyond  the  feaa,  out  of 
kifig'a  obedience,  to  the  intent  to  enter  into  or  he 
rdMent  in  any  college  feminary  or  houfc  of  jefuttt  priefta 
or  any  other  popilh  order  profeSon  or  calling,  or  re* 
pair  to  any  tiie  fame,  to  be  inftruded  perfuaded  or 
ftrengthenM  in  the  popifh  religion,  or  in  any  fort  to  pro* 
kb  the  feme ;  every  fuch  perfiin  To  fending  any  child  or 
edier  perlbn  beyond  the  feas  to  any  fuch  purpoie,  (hall 
Ibrfeic  to  the  king  100  i.  1  and  every  fuch  perfon  fo  pafling 
ar  being  fent,  uall  in  refpeA  of  himfelf  only  and  not 
af  kia  beira  or  pofterity,  be  difabled  to  inherit  purchafe 
lAe  have  or  enjoy  any  lands  profits  goods  dvbts  dii« 
riea  legacies  or  fums  of  money  within  this  realm,  and 
aD  eftatea  and  intereft  in  truft  for  htm  Hull  be  void. 

Bat  if  fuch  perfon  or  child  (b  paffing  or  fent  fliaH 
afirr  become  conformable  and  obedient  to  the  laws  of  the 
eherchy  and  (hall  repair  to  church,  and  continue  in  fuch 
eoofbrmitys  he  (hall  during  fuch  time  as  he  (hall  fo 
'  CDRtimie,  be  difchuged  of  every  fuch  difability  and  inca* 
foeity.   /.  7. 

And  by  the  fame  ad,  No  woman,  nor  any  child  un* 
iar  the  age  of  twenty-one  years  Texcepr  fiilors  or  (hip 
hop,  or  the  apprentice  or  fador  of  a  merchant)  (hall  be 
pan^tced  to  ps(s  over  the  feas  (except  by  licence  of  the 
or  of  fix  or  more  of  the  privy  council  under  their 
)  i  on  pain  that  the  officer  of  the  port,  th^t  (hall 
vKogly  or  negligently  fufFer  any  fuch  to  pafs,  or  (hall 
Mt  outer  the  names  of  fuch  pafTengers  licenfed,  Ihall  for* 
iUi'biM  office  and  his  goods  ;  and  on  p»in  that  the  owner 
'^if  the  fliip  that  (hall  witti^igly  or  wiJingly  carry  any 
'  over  fea  without  fuch  licence,  (hall  forfeit  the  (hip 
tackle;  and  every  mafter  or  m^iriner  of  or  in  any 
Hftl  ofiending  as  aforefaid,  (hall  forfeit  his  goods,  and  be 
■  f-H^lfifened  for  twelve  months.    /.  8. 
»  ";  Yhe  one  half  of  all  which  forfeitures  (ball  be  to  the  king, 
kilf  to  him  that  will  fue.    /.  9. 

And  by  the  3  J.  c.  5.  If  the  children  of  any  fub- 

within  this  realm  (the  faid  children  not  being  foldiera 

merchanu  or   their  apprentices  or  fadors)  to 

Mac   their   good   education    in  £ngland,  or  for  any 

U 


I 


^aofC|  (hall  be  fent  or  go  beyond  leas,  without  M 
r-M-  '^  K  3  ccnce 
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ccnee  of  the  km^,  or  of  fix  of  the  privy  council  (wheieof 
the  principal  fecfetftry  to  be  one)  under  their  hands  and 
f«a|9 1  every  fuch  child  (ball  take  no  benefit  by  toy  gift 
conveyance  dcfcent  devife  or  otherwife  of  any  landi  leafea 
cc  goods,  until  he  being  of  the.  age  of  eighteen  years 
take  the  oaths  of  allegiance  and  fupremacy  before  a  juftice 
oJF  the  peace  where  the  parent  (hall  inhaoit ;  and  in  the 
mean  time  the  next  of  kin»  who  (ball  be  no  popi£b  recu-> 
faot,  (hall  enjoy  the  fame  until  he  (hall  conform  himfel^ 
and.  take  the  faid  oaths  and  receive  the  &(;raniient:  Andl 
after  fuch. oaihs  taken  and  conforming  and  receiving  the 
fiicrament,  he  who  received  the  profits  (hall  inake  account 
thereof,  and  in  reafonable  time  make.payqient  thereof,  and^ 
refiore  the  value  of  fuch  goods.    /  i6. 

And  all  fuch  perfons  as  (hall  fo  fend  fuch  child  or 
children  over  feas»  fliall  forfeit  loo  1.  (to  him  who  (hall  dif- 
cover  and  convidl  the  offender, .    ii  &  la^,  ^.  4./  6 A 

/.  16. 

3.  And  by  the  3C  c.  2.  If  any  pcrfon  (hall  pafs  or 
go,  or  (hall  convey  or  fend,  or  caufe  to  be  fent  or  con- 
veye4  any  child  or  other  perfon  into  any  parts  beyond  the. 
fe^  out  qf  the  king's  obedience,  to  the  intent  and  pur- 
pofe  to  enter  into  or  be  refident  or  trained  up  in  anv 
priory,  abbey,  nunnery,  popi(h  univerfity,  college  01^ 
fchool,  or  houfe  of  jefuits,  priefis,  or  in  any  private  po« 
pi(h  fomily,  and,  (hall  t>e  there  by  any.jefuit,  fensinary, 
priefff  frier,  monkf  or  other  popifb.  ffrfon  in(lru^ed[ 
perfuaded  or  (Irengthened  in  the  pppi(h  religion  i  in  any 
fort  to  profefs  the  fame  ;  or  (hall  convey  or  fi:nd,  or  caiife 
to  be  conveyed -crient.arty  fum  of  money  or  other  thing, 
for  the  maintenance, of  any  child  or  other  perfon  gone  or 
(ent  and  trained  and  inftruded  as  is  aforefaid,  or  under 
f:olour  of  any  charity  benevolence  or  alms  towards  the' 
relief  of  any  priory  abbey  or  nunnery  college  fchool  or  any 
Religious  houfe ;  every  perfon  fo  fending  conveying  or 
eaufing  to  be  fent  and  conveyed  as  well  ariy  fuch  child  or 
other  perfon,  as  any  fum  of*^  money  or  other,  thing,  and 
every  perfon  being  fent  beyond  the  feas,  (hall  be  difabled 
to  fue  or  ufe  any  afiion  bill  plaint  or  information  incotufis 
of  law,  or  to  profecuteany  fuit  in  any  court  of  equity,  or  *, 
to  be  committed  of  any  ward,  or  executor  or  adiqioiftra- 
tor  to  any  perfon,  of  capable  of  any  legacy  or  deed  of  gifr^ 
or  to  bear  any  office ;  and  (hall  forfeit  his  goods,  and  £aU  ' 
fprfeit  his  lands  during  life.    /•  1. 

The  faid  offences  to  be  inquired  of  heard  and  deter^ 
in  the  king's  l^encb,  or  at  the  afliscs  of  fucfi 

couotica 
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tomtiet  where  the  oStnden  did  hft  dwell  tr  abide,  or 
whence  they  departed  out  of  the  realm,  or  where  they 
Wcfe  taken*    /  3. 

Ph>vided,  that  no  perfon  to  fent  or  conveyed,  tbaf 
Aall  within  fix  months  after  hit  return  conform  him- 
felf  to  the  eiiibliflied  religion  and  receive  the  facra* 
ment  according  to  the.ftatutes  made  concerning  the  con^ 
CMniffy  from  popilh  recufants,  Ihall  incur  anj  the  faid 
peDaltiet.    /  %. 

And  if  at  any  time  after  the  faid  fix  months  be  (ball 
fo  conform  himfelf,  he  (hall  have  his  lands  rcftored» 
faring  the  time  that  he  (hall  fo  continue  in  fuch  con« 
(bnnity,   /  4, 

XfIL  Popifif  children  of  protefimts. 

If  any  perfon  not  bred  up  by  his  parents  from  his  in- 
fancy in  the  popiih  religion,  and  profefling  himfelf  to  bt 
9  popiQi  recufant,  (hall  breed  up  inflrudt  or  educate  hii 
child  or  children*  or  fuSer  them  to  be  inftrudied  or  edo* 
CHed  in  the  popi(h  religioni  he  (hall  be  difabled  of  bear* 
fng    any   office  or  place  of  (ruft  or  profit,  in  church 
qrftate:    And  all  fuch  children  as  (hall  be  fo  brought 
•ifep  inftruSed   or  educated,  (ball  be   difabled   of   bear* 
Iqg  any  fuqh  office  or  place  of  truft  or  profit  until  tbey 
k  perfedly  reconciled  and  converted  to  the  church  of 
Eagland,  and  (hall  take  the  oaths  of  allegiance  and  fu« 
lacy  btfore  the  jufiices  of  the  peace  at  the  quarter 
IS  of  the  place  where  they  (hall  inhabit,  and  there* 
receive  the  facrament  of  the  Lord's  fupper,  and  ob« 
tain  a  certiQcate  thereof,  under  the  hands  of  two  of  the 
fnd jnilices.    25  C  2.  r.  2.  /  8.     [And  by  the  31  G.  3. 
^  39.9  though  popi(h  fchools  are  permitted  under  certain 
.   aii^lations,  (for  which  fee  fectlOOlSfy  4>)  no  fchoolmafler 
.  iMfeffing  the  Roman  catholick  religion  (hall  receive  into  his 
MobI  for  education  the  child  of  anyproteftantfather,  /aj.j 

^Xiy.  Popijh  children  of  papijls. 

If  any  popi(h  parent,  in  order    to   compel    his    pro* 

'taftaot  child  to  change  his  children,  (hall  refufeto  allow 

a  fitting  maintenance,  fuitable  to  the  degree  and 

of  fucb  parent,  and  to  the  age  and  education  of 

child  ;  then  upon  complaint  thereof  to  the  lord  chan* 

dSoTi  he  (hall  make  order  therein*    11^  i%lV.c.  4./  j. 

{And  the  court  of  chancery  will  alfo  fuperintend  the 

Ifescation  of  fuch  proteftant  child,  and  impofe  rcftri£tiona 

'  olrtlie  accefs  and  corrcfpondence  of  his  parents.    Blake  ▼• 
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JEK  P^i^i  not  ripairing  to  cburcb. 

I.  By  the  I  El.  c.  2.    All  perfoni  flull  diligently  uA 
flSriifullyt  having  no  lawful  or  rtafooible  excuft  to  be 
gbfeot,  endeavour  cbemfelves  to   fefort   to  their  ptrilli 
church  Off  chapel   accoftomed,   or  upon   reafoniUe  kt 
thereof  to  fome  ufual  place  where  cocnmon  prayer  and 
fu^h  fervice  pf  God  (hail  be  ufcd  in  fuch  time  of  let*  upon 
every  Sunday  and  other   days  ordained  and  uffd  to  h% 
leept  as  hoiydays,  ^nd  then  and  there  to  abide  orderly  and 
(bberly  during  the  tiipe  of  common  pvayer,  preaching  or 
Q(ber  fervicf  of  God  there  to  be  ufed  and  miniftered;  on 
pain  of  ponilhment  by  the  cenfures  of  the  church,  end 
tifo  upon  pain  that  every  perfon  fo  oflFcnding  (ball  for- 
feit for    every  fuch  offence  lad.;  to  be  levied  by  the 
churchwardens   of   the   pariib  where  fuch  offence  Iball 
be  done,  lo  the  yfe  of  the  poor  of  the  (ame  parilb»  of 
|he  goods  lands  and  tenements  of  fuch  offenders  by  W^y  of 
diftiefa.    /.  lit 

And  all  archbifliops  bifliops  and  all  other  their  officer^ 
pcercifing  ecclefiaflical  jurifdiAion,  as  well  in  plscea  ex« 
fmpt  as  not  exempt,  within  their  diocefcy  (hall  bav^ 
power  to  refSorm  correfi  and  puni(h  by  cenfures  of  tb^ 
church  all  offenders  within  ai^y  their  jurifdidioo  or  dio- 
Cefe.   /.  16. 

And  the  juftices  of  affi9tf  m^y  ioquiie  of  hear  and  de* 
(ermine  the  fame,   /  i7f 

And  the  archbifl)op  or  bi(bop  may  at  hip  liberty  an4 
pleafure  aflbciate  himfelf  to  the  juflice  of  affizev  for  the  in* 
quiring  of  hearing  and  determining  the  fame.    /•  \%. 

Bpt  no  perfon  mal)  be  fnglc^ed  for  the  faid  cmocc  imt 
Jefs  he  be  thereof  iodided  at  the  next  a^ze.    f,  90? 

And  the  mayor  of  London  and  all  other  mayors  bailiflii 
;ind  other  head  officers  of  cities  boroughs  and  towna  cor^ 
jporjite  to  which  the  juftices  of  affize  do  not  commonly  re« 
pair,  (hall  have  power  to  inquire  of  hear  and  detg^mine  the 
fame  jearly  within  fifteen  days  after  Eafter  and  Michad* 
{pss,  in  like  manner  as  the  juftices  pf  affize  mpj  do* 
/.  21. 

And  all  archbifhops  and  bifliops,  apd  every  of  theif 
p^ancpllors,  commiff^iries,  archdeaconSt  and  other  ordi* 
fiaries,  having  any  peculiar  ecclefufiical  jurifdiAion,  ()ialt 
have  poyirer  as  well  to  ir^quire  in  their  vifitation  fynodat 
find  elfewhere  within  their  jurifdiflion,  at  any  other  cioM 
j^nd  place^  to  take  accubiiiins  and  informations  of  thf 
^aid  o^nc^  cpmmitted  within  the  limits  of  their  juril^ 
(lij^ioni  and  to  puniih  the  fame  by  admonition  escom« 

I  muniddo^ 


liotioh  iisqiieftrition  or  deprivation  and  otber  cenfuret 
pfoceft  in  like  form  as  heretofore  hatb  been  uliDd  in 
Gfce  cafai  by  the  king's  eccltfiaftical  laws.   /  13. 

Fpovided,  that  whatlbever  perfons  offending  in  the  pre* 
■ifa  fhall  for  their  ofFencet  firft  receive  punifliaienc  of 
Ae  oirdiaary*  having  a  teftimonial  thereof  under  the  ordi- 
aary'a  fieal,  Ihall  not  for  the  tame  offence  eftfoons  be  con« 
liflM  before  the  joftioet  s  and  likewife  receiving  for  the 
fui  ofleoce  punimment  firft  by  the  infticea,  (hail  not  for 
Ae  lame  offirnce  eftfooot  receive  punUhment  of  the  ordi« 

Mferfim]  Except  diflentert  qualified  by  the*aft  of  to» 
Imioa*  who  refort  to  fone  oongreeatioo  of  religious 
vwfliip  allowed  by  that  ad.  1  XK  €.  iS.  /  a.  i6.  [And 
perfbiia  who  (hall  take  the  oaths,  and  come  co  fonie 
oagfcgstion  or  place  of  religious  worihip  permitted  to 
Isnao  cathoiickSy  by  31  G.  3.  c.  3a.——/  9.] 

Ugpimg  m§  lawful  §r  riMfinabU  ixettfi]    It  hath  been 
keMen,  ihat  the  ii«didment  need  not  to  (hew  that  the  party 
ksd  BO  reafonable  cxcufe  for  his  abfence ;  but  the  defend- 
SM.  if  he  have  any  matter  of  this  kind  in  his  fiivourt 
ai^tofliewit.     i  Haw^  13, 
Ami  if  the  fplritual  court,  proceeding  upon  this  ftatntCt 
~  '    to  allow  a  reafonable  excufe,  they  may  be  prohi* 
}  but  if  they  proceed  wholly  on  their  own  canons^ 
fball  not  be  at  all  controlled  by  the  common  law, 
they  ad  in  derogation  from  it,  as  by  queftioning  a 
not  triable  by  them,  as  the  bounds  of  a  parifli,  or 
At  Kkc  I  for  they  Hull  be  prefumed  to  be  the  beft  judgca 
rflhair  own  laws,     i  Hmv.  13. 
tsjkm  §ibir  nfual  pkKi\  And  he  who  is  abfent  from  hia 
pari(b  church  (hall  be  put  to  prove  where  be  went  to 
I  Haw.  13. 
9#  jJMr  mr^ly  anJJUerfy  during  ibe  time]  He  who  mif- 
bimfelf  in  the  church,  or  miiTes  either  morning 
ing  prayer,  or  goes  away  before  the  whole  fervice 
iioper,  is  as  much  within  the  ftatute  as  he  who  is  wholly 

llfall.      I  Haw.  13. 

narirf  bi  indi&id]   The  oflFence  in  not  coming  to 

confifting  wholly  in  a  non-feafance,  and  not  fup« 

any  fad  done,  but  barely  the  omiiSon  of  what 

ID  be  done,  needs  not  be  alledged  in  any  certain 

I   for  properly  fpeaking,  it  is  not  committed  any 

I  Haw.  13* 

ippd  by  the  3  7*  c.  4*  The  juftices  of  affise  and  jufticea 

|h0  p^ace  in  foSooa  ihall  have  power  to  inquire  hear 

and 
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and  determine  of  all  recurants  and  offithces  for  nof  repair- 
ing  CO  ctaurch  according  to  ehe  fneaning  of  former  laws, 
as  the  jufticcs  of  affize  may  do  by  fuch  former  laws;  an4 
alfo  (hall  have  power  at  their  affizer,  and  at  the  feffions 
(in  which  any  indictment  againft  any  perfon  for  not  re^ 
pairing  Co  church  according  to  faCh  former  laws  fbaH  bd 
taken)  to  make  proclamation,  by  which  it  ihall  be  com* 
inanded  that  the  body  df  fach  ofiender  be  rendered  to  tht 
IherifF  or  other  keeper  of  the  gaof,  before  the  next  affizet 
or  before  the  next  feffions  refpcSttely ;  and  if  at  the  fiiid 
next  affizcs  or  feffions  the  offender  fo  proclaimed  Ihall  not 
make  appearance  of  record,  then  upon  every  foch  dehuU 
recorded,  the  (ame  (ball  be  a^  fufficient  conviAion  in  law» 
as  if  upon  the  mdidmeot  a  ?erdl£l  had  been  found  and 
recorded.    /.  7. 

And  by  the  fame  ftatute  of  3  J.  c.  4.  If  any  peribq 
(hall  not  rcfort  CMtxj  funday  to  feme  church  chapel  or  ufual 
place  of  common  prayer,  and  there  hear  dirine  ferTke, 
according  to  the  i  EL  c.  2.  one  juftice  of  the  peace  of 
Chat  diviiion  where  the  party  (hall  dwell,  on  proof  to  him 
made  of  fuch  default  by  confeffion,  or  oath  of  witneftt 
may  call  the  faid  party  before  him;  and  if  he  (hall.noi 
make  a  fufficient  excufe  and  due  proof  thereof  to  the  fatif- 
fiifiion  of  the  faid  ju((ice,  he  may  give  warrant  to  the 
churchwarden  of  the  faid  pariih  wherein  the  faid  parCr 
fliall  dwell,  to  levy  I2d.  for  every  fuch  default  by  diftreq 
and  fale ;  and  in  default  of  fuch  diitrefs,  the  faid Juftke 
may  commit  him  to  fome  prifon  within  the  (hire  divifioii 
or  liberty  wherein  fuch  offender  (hall  be  inhabiting,  tiH 
payment  be  made ;  which  fM  forfeiture  (hall  be  to  and 
for  the  ufe  of  the  poor  of  that  parifh  wherein  the  offi^nder 
(hall  be  abiding  at  the  time  of  the  offence  committedt 

/.ay. 

But  no  man  (hall  be  impeached  upon  this  claufe,  cxcqit 

he  be  called  in  queftion  for  bis  default  within  one  mond| 

after  the  faid  default  made.   /.  28. 

And  no  man  being  puni(hed  according  to  this  branchy 

(hall  for  the  fame  offence  be  puni(hed  by  the  i  £/.  r.  au 

Id./ 19. 

2.  By  the  23  El  r.  i.  Everv  perfon  above  the  age  of 
(ixteen  years,  who  (hall  not  repair  to  (bme  church  chapd 
or  ufual  place  of  common  prayer,  but  forbear  die  Cune 
contrary  to  the  i  EL  c.  2.  (hill  for(bit  to  the  queen's 
m^etiy  for  everjr  month  which  he  (hallfo  forbear  10  K; 
and  over  and  bclides  the  faid  forfcitures,  everv  perfon  fo 
fcrteariAg  6y  the  fpace  6f  twelve  monthar  ftalhj  afcer  ccf(- 

4  tificate 
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Cficate  tlMreof.  in  writing  made  into  the  king**  bentk  Vjr 
the  bifliop  of  the  diocefe  or  a  jaftice  of  iffize  or  a  juftica 
of  the  peace  of  the  county  wbere  the  offender  (ball  dwells 
be  bound  with  two  fifScient  Cureties  in  aoo  1.  at  leaft,  to 
the  good  behaviour,  and  (o  to  continue  bound  until  he 
conform  hitnrelf  and  come  to  church.  Which  faid  for- 
fntyres  ihall  be  one  third  to  the  king  to  hit  own  ufe  | 
ooe^chird  to  the  king  for  relief  of  the  poor  in  the  parifh 
where  the  offence  fiiall  be  comoiitted,  to  be  delivered  bjr 
farrant  to  the  principal  officers  in  the  receipt  of  the  ex- 
chequer widiout  further  warrant  from  the  king ;  and  one 
third  to  him  who  (hall  fue.  And  if  fuch  perfon  (hall  noc 
le  able,  or  (hall  fail  to  pay  the  fame  within  three  montha 
after  judgment  given;  he  fhall  be  committed  to  prifon  till 
IfB  have  paid  the  fame,  or  conform  himfelf  to  go  to  church. 
/5.  II. 

But  if  the  offender  (hall  before  he  be  indided,  or  at  hit 
arraignment  or  trial  before  judgment,  fubmit  and  conform 
Jumiclf  before  the  bifliop  uf  the  diocefe  or  before  the  juC- 
tkea  where  he  flsail  be  indided  arraigned  or  tried  (having 
HOC  before  made  like  fubmiflion  at  his  trial  being  indited 
lor  the  iirft  offience);  he  fliall  be  difcharged,  upon  hia 
iceogiiition  of  fuch  fubmifTion  in  open  aflizes  or  feffiont 
fitbe  county  where  he  ihall  be  rcfident.    /  lo. 

Alio  every  perfon  which  ufually  on  the  funday  fliali- 
kaiM  in  hit  boufe  divine  fervice  by  law  eftablifhed,  and  be 
tbci^  himfelf  moft  commonly  prefent  and  (hall  not  ob- 
ffinately  refufe  to  come  to  church,  and  (hall  alfo  four 
tivcs  a  year  at  leaft  be  prefent  at  the  divine  fervice  in  the 
^iMTcb  of  the  parifli  where  he  ihall  be  refidenr,  or  in  fome 
otfcar  common  church  or  chapel  of  eaie,  (hall  not  incur 
WBf  ^o  or  penalty  for  not  repairing  to  cburchw    /,  it. 

And  every  grant  conveyance  bond  judgment  and  exe- 
^HioOy  made  of  covinous  purpofe  to  defraud  any  intereft 
q^K  or  title  that  may  or  ought  to  grow  to  the  king  or  to 
mj  oihtT  perfon  by  any  convidion  or  judgment  on  this 
tenlCt  (hall  be  void  againft  the  king  and  againft  fuch  aa 
|M1  file  for  fuch  penalty  as  aforefaid.  /  13* 
'  Bmi  fgrbior  thi  fame cMtrarfio  tht  l  £1.  c.  x.]  A  perfon 
]ffe  waa  ikk  for  part  of  the  time  contained  in  an  informa- 
I^IIBaipon  this  ibtute,  (hall  not  be  at  all  excufed  by  reafon 
mtmHk  iickne&t  if  it  be  proved  that  he  was  a  rtcufant 
Mki  before  and  after;  for  it  (hall  be  intended  that  be  ob- 
fiipely  forbore  during  that  time,  i  Haw.  14. 
.  SUlfirfiit  to  tbi  ^Mien's  moftfiyfor  iViry  mcnth]  It  hatb 
^'      DaCahrqdy  that  this  fiatute  by  inflidiog  20 1,  for  e 
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month's  abfenee,  difpenretb  not  with  the  fdrfeftmeoTit^*  ^ 
for  the  abrence  of  one  funday  s  for  both  may  well  ftand  ' 
toeether ;  and  the  I  ad.  u  immediately  forfeited  apon  tht 
abience  of  each  particular  day.     i  Hmu.  13, 

For  tviry  mnuh]  The  time  of  a  month  intended  by  thii 
ftatute,  (ball  be  computed  not  by  the  kalendar,  but  by  the 
number  of  days,  allowing  twenty-eight  days  to  each,  ac« 
cording  to  the  common  rule  of  expounding  fiatutesy  which 
fpeak  generally  of  a  month*     i  Haw.  14. 

Om  third  t9j  t^€.^  This  claufe  for  diftribution  of  the 
forfeitures  is  neverthelefs  confiftent  with  the  former  partt 
in  giving  the  whole  forfeiture  to  the  queen ;  it  being  ufual 
in  ads  of  parliament,  to  |ive  the  whole  penalty  for  any 
criminal  matter  to  the  king,  and  afterwards  in  the  fame 
tSt  to  make  diftribution  thereof  and  to  gi?e  part  to  him 
that  will  fue.     i  Haw.  |8. 

And  by  the  29  EL  e,  6.  it  is  further  enaded,  that  every 
feoffment  gift  grant  conveyance  alienation  eftate  leafe' 
incumbrance  and  limitation  of  ufe,  of  or  out  of  an?  lands, 
made  by  an  perfon  which  hath  not  repaired  or  fliaH  not 
repair  to  fome  church  chapel  or  ufual  place  of  common 
prayer,  contrary  to  the  23  £A  e.  i.  and  which  is  revoca- 
ble at  the  pleafure  of  fuch  ofiender,  or  in  any  wife  dired* 
)y  or  indiredly  intekided  for  the  behoof  relief  or  aiainte* 
nance  or  at  the  difpofition  of  fuch  oflender,  or  whereby 
fuch  offender  or  his  family  (hall  be  maintained^  fliall 
be  utterly  void  aa  againfl  the  king  for  levying  the  peaal* 
ties.   /  I. 

But  this  fliall  not  extend  to  make  void  or  impeaeh  w$f 
grant  or  leafe  made  bona  fide,  without  fraud  or  cetin, 
whereupon  the  accuftomed  yearly  rent  or  nfiore  fliall  be 
referred,  or  any  other  conveyance  made  bona  iide  epow 
good  confideration,  and  without  fraud  or  covin,  whidi 
fliall  not  be  recoverable  at  the  pleafure  of  theoflfender,* 
oiherwife  than  to  give  benefit  to  the  king  to  enjoy  fuch* 
rents  and  payments  during  the  continuance  of  fuich  leafe 
and  grant.    /  8. 

And  every  conviAion  for  fuch  offence  fliall  be  in  the- 
king's  bench  or  at  the  a6ifb8,  and  not  elfewhere ;  and 
fliall  from  the  juflices  before  whom  the  record  of  fuchf 
convidion  (hall  remain,  be  eftreated  imo  the  excheqeer 
before  the  end  of  the  term  next  enfuing  fuch  conviAioe* 
/.a. 

And  every  fuch  oflender  in  not  repairing  to  churdi  t# 
fiiall  be  thereof  once  conviAed,  0>alt  in  fuch  ef  the  terroa 
of  Eaftcr  or  Michaelmas  as  (hall  be  neat  after  fech-  ooiM 
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VtAtoo^  ptjr  info  the  exchequer  after  the  rate  of  m  1.  for 
cverj  month  which  (hali  be  contained  in  the  indiAment 
whereupon  the  convidion  fhall  be;  and  (hall  alfo  for 
every  month  after  fach  convidion  without  any  other  in« 
didmcnt  or  coovidion  pay  into  the  exchequer  at  two  times 
t  jear^  vis.  in  every  Eafter  and  Michaelmas  term  as  much 
at  fliAll  then  remain  unpaid,  after  the  rate  of  ao  1.  for  every 
BMUith  after  fucb  convidion.  And  if  default  (hall  be 
made  in  any  part  of  any  payment  aforefaid,  the  queei| 
■a¥  by  proceft  out  of  the  exchequer  feixe  all  the  goods 
IM  two  parts  of  the  .lands  liable  to  fuch  feisure  or  to  the 
nenalcief  afbrefaid,  leaving  the  third  part  only  of  fucb 
laada  for  the  maintenance  of  the  offender  and  his  family. 

/•4. 

And  for  the  more  fpeedy  conviAion  of  fuch  oiFender  in 

not  repairing  to  divine  fervice,  the  indifiment  mentioning 
the  not  coming  of  fuch  offender  to  the  church  of  the  pa« 
rift  where  he  at  any  time  before  fuch  iodiAment  was  or 
did  keep  houfe  or  refidence,  nor  to  any  other  church  chapel 
or  ufual  place  of  common  prayer,  (hall  be  fufficient  in  the 
I  and  it  (hall  not  be  needful  to  mention  in  the  indi£l- 
tbat  the  ofiender  was  or  is  inhabiting  within  this 
I  but  if  it  (hall  happen  any  fuch  ofiender  then  not 
ID  be  within  ihia  realm,  the  party  (hall  be  relieved  by  plea 
en  be  put  in  and  not  otherwife :  And  upon  the  indidmenc 
«f  Ibtb  Q^nder,  a  proclamation  (hall  be  made  at  the 
in  which  the  indidment  (hall  be  taken  (if  the  fame 
taken  at  any  affise)  by  which  it  (hall  be  commanded, 
the  body  of  fuch  ofiender  (hall  be  rendered  to  the 
riff  before  the  next  affixes ;  and  tf  at  the  faid  next 
the  ofiender  fo  proclaimed  (hall  not  apprar  of  re* 

^  then  upon  fuch  default  recorded,  the  fame  (hall  be 

*»  fiiflkicnt  a  conviAion  in  law  of  the  faid  ofience  as  if  a 
vAal'liad  been  by  verdiA.   /.  5. 

Provided,  that  when  fuch  offender  (hall  make  fubmiffion 
mA  conform,  or  (hall  die ;  no  forfeiture  of  ao  1.  for  any 
'flMMh  or  feisure  of  the  lands  of  the  offender,  from  fuch 
and  conformity  or  dearh,  and  fatisfiidion  of 

amarages  of  ao  L  monthlyt  bef  >re  fuch  feisure  duf 

m  payable,  fhall  enfue  or  bo  continued  againft  fuch  oU 

Mar.    /  6. 

Aad  Che  lord  trcafurer,  chancellor,  and  chief  baron  of 

excheqoer,  or  two  of  them,  may  affign  fuch  third 

>pilt  given  Co  the  poor  by  the  former  aft,  a»  well  for  re* 
*Si  9I'  cko  pooTj  and  of  the  hoiAfea  of  corfiAioo,  as  of 
;.  impolepc 
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toipotcal  end  naiaed  foldiens  *•  tiwjr  or  aijr  ttfoti 
them  HM  tppoint.   /  7. 

And  this  i£)  fliali  not  extend  to  contimie  any  fcitiiri 
of  an?  lands  of  fuch  offender  in  tbe  queen's  luuidf9  afar 
the  o&ender's  death,  which  lands  he  ihall  have  00I7  fait 
term  of  his  life,  or  in  the  right  of  his  wife.  /  9. 
'  Mof  fiizi  alt  tbi  g$ods]  The  ktog,  according  to  the  bet* 
ler  opinion,  may  feiee  the  goods,  but  not  grant  tiMm 
oiver,  without  an  inqutfitioa  to  be  uken.     i  Hm0.  aow 

And  tw$  parts  9/  the  Umds'\  fiut  tbe  king  cannot  fete 
Che  lands  till  it  appears  by  tbe  return  of  an  inquifition  tm 
that  purpofe>tO'be  awarded,  of  what  lands  the  offender 
was  feifed  ;  becautie  the  king's  title  to  lands  oughe  always 
to  appear  of  record,     i  Haw.  20. 

Sba/i  n0i  affiar  pf  ncord]  If  i  recufant  who  waapfo- 
daimed  at  the  afioes,  render  himfelf  at  the  next  aCxet 
to  plead  or  traeerfe  |  be  muft  appear  in  pcrfon,  and  be  ia 
to  be  in  cuftody )  for  the  words  of  the  ftatute  and  of  4fa« 
proclamation  are,  that  he  {hail  render  hit  body  to  the 
ilieriff.    JUj^.  35. 

0/rucrd]  An  aidual  perTonal  appeararlce  of  thedeiieMU 
•nt  will  no  way  avail  him,  unlcfs  the  fame  be  entered  of 
lecord,     1  Haw.  i&        ■ 

And  by*  the  i  J.  c.  4.  Where  any  feiftureibaU  be  bad 
of  the  two  parts  of  the  lands  for  she  not  payment  of  aol. 
t  month  I- fuch  two  parts  dull,  according  to  the  extent 
thereof,  go  towards  the  payment  of  fuch  %o  1.  •  xaootk 
being  unpaid  by  any  fuch  recufant :  and  the  thinl  pait 
thereof  ihaU  not  be  extended  or  feized  by  the  king  for  ooc 
payment  of  the  faid  ao  1.  a  month.  And  where  any  feis- 
ure  Ihall  Ve  had  of  the  two  parts  as  afoieiaidt  nnd  fiich 
tecufaot  (ball  die,  tbe  debt  or  duty  by  reafon  of  hia  ^to^ 
iancy  not  being  dificharged ;  in  fuch  cafe  tb^  ftoie  two 
parts  (ball  continue  in  his  maje&y's  pofleffion  until  tko 
•lefidue  <rf  the  (aid  debt  or  duty  (hall  be  difcbarg^  ;  and 
the  king  (hall  not  feize  or  extend  any  third  part  defceod- 
log  to  any  fuch  heirs,  either  by  reafon  of  the  lecufisocjf 
of  his  anceftors,  or  the  recufancy  of  any  fuch  beira.    f*  5* 

And  moceover,  by  the  3  J,  c.  4.  it  is  further  cnnfted, 
that  every  offender  in  not  repairing  to  divine  iervice,  bo» 
ing  once  conviAcd,  (hall  in  fuch  of  the  texma  of  £afi^ 
and  Michaelmas  as  (hall  be  next  after  Aich  ooovidioii, 
pay  into  the  receipt  of  the  exchequer  after  the  rate  of  10  !• 
for  everf  month  which  (hall  be  contained  in  the  indiA- 
meni  wheaeupon  fuch  convifiion  (ball  be ;  and  (hall  idC» 
fott¥€9y  month  af;er  fuch  convi&ioO}  without  any  other 
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ilidaAiKBt  or  CMvidioQi  forfeit  20 1.  and  pay  \h\o  the 
icoeipt  of  tbe  ezcha|iicr  aforefaid  at  two  timet  in  thf 
year*  vis.  in  evtrjr  Eafter  and  Michadmat  term,  as  mucli 
ai  fluU  then  leiBain  unpaid  afcer  the  rate  of  aol.  for  every 
month  after  fucb  convidioo  1  except  in  fuch  cafei  where 
the  king  may  by  this  a&  refufe  the  fame  and  take  two 
parta  of  the  landi  of  fuch  ofieoder,  till  the  faid  party  be^ 
i^g  indiAed  for  not  coming  to  church  contrary  to  fbrmiBf 
kwa  ihall  conform  himlclf  and  come  to  church.    /  8. 

And  every  convidion  fo  recorded,  Ihall  by  the  jufiioei 
befeffc  whom  tbe  record  of  the  convidion  ihall  be,  be  cer* 
died  into  die  exchequer,  before  the  end  of  the  term  fol* 
loviBg  fuch  convidion,  in  fuch  convenient  ceruinry  for 
the  time  and  other  circumftances,  as  the  court  of  cxche- 
|Kr  nay  thereupon  award  procefs  for  the  feizure  of  the 
knda  and  goods  of  every  fuch  oiicnder  as  the  caufe  IhaU 
Kquire :  And  if  default  ihall  be  made  in  any  part  of  any 
p^ment  aforefiud  contrary  to  the  form  herein  before  li- 
Biled  I  then,  and  fo  dftcn,  the  king  may  by.  procefs  out  of 
flie  exchequer  feize  all  the  goods  and  two  parts  as  well  of 
aO  the  lands  leaffs  and .  farms  ot  fuch  offender,  as  of  ail 
lands  liable  toifcizure  or  to  the  penalties  aforelaid  by 
tnio  meaning  of  this  a£l,  leaving  the  third  part  only 
^  the  faid  laiuJs  leafes  and  farms  for  the  maintenance  of 
tkt^effender  his  wife  children  and  family.    /  9. 

rAad  the  king  (baU  have  power  to  refufe  the  aol.  a 
■aanch.  tho'  it  be  tendred  ready  lo  be  paid,  and  thereupon 
to  feise  two  parts  in  three  tp  be  divided  as  well  of  all  the 
leafes  and  forms  that  at  the  time  of  fuch  feizure  fliall 
0r  afterwards  ihall  come  to  any  fuch  pfFender  in  npt 
^litHUg  to  church  or  to  any  other  tp  his  i^fe,  as  of  all  oth^ 
Jhads  liable  to  fuch  leisure  or  |o  the  penalties  aforelaid, 
ami  she  faoBC  to  retain  till  fuch  offender  ihall  conform 
MmbUff  in  iieo  of  the  aol.  monthly  that  during  fuch  his 
andi  retainer  AmH  in^ur*  having  to  all  pcrfona 
than  the  oCiender  his  heirs  or  others  claiming  to  hia 
it  ufe)  all  kafes  rents  conditions  and  other  rights 
Jiclcs  made  and  done  without  fraud,  f  ti. 
«  flMt'lhe  king  (hall  not  take  into  l}is  two  parts,  but 
to  fuch  offender,  his  chief  maafion  t^^fc^  as  paft 
third  part  j  and  fliall  not  demife  Icafc  nor  put  over 
two  parts  nor  any  part  thereof  to  any  recu(aat 
ius  ufe :  And  whofoever  fliall  tak^  the  feme  in  Jea(e 
rife  of  hts  maje#y,  fliall  give  fuch  fecuuty  not  to 
it  nor  fuller  wafte,  as  by  the  court  of  excbeguer  fliall 
|inUowed»  /la. 
-rs  And 
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And  no  indiAnwnC  againll  anjf  perfon  for  Ml  cooHifg 
to  church,  nor  any  proclamatioDy  outlawr|r»  or  other 
proceeding  theretipon  (hall  be  reveifcd  for  any  dcfiiult  io 
form,  nor  otherwife  than  by  direft  traverte  to  the  point  of 
oof  coming  to  church.    /  i6. 

Provided,  thi|C  if  fuch  perfon  indided  (hall  fabmit  and 
conform  and  repair  to  chu<ch,  he  may  from  theoce  be 
admitted  to  avoid  and  reverfe  ihe  lodiAmeoc  and  all  pro* 
ceedings  thereupon,  as  if  this  ad  had  not  been  nuule^ 

And  every  of  the  faid  olrences  againft  this  ad  may  bo 
inquired  of  heard  and  determined  More  the  jufticea  of  tht 
lung's  bench  or  of  affise  or  before  the  jufticea  of  the  peaoa 
in  feffions*   /•  36. 

SbgU  hi  rtvnfiifir  tmy  itfawk  in/grmi]  But  it  hath  bees 
refolvcd,  that  the  party  is  only  reftrained  from  taking  ad* 
vanUge  of  defeda  in  the  record  itfelf,  and  that  he  oMy 
plead  any  collateral  matter,  as  a  paidoo,  or  a  former  oock 
vidion«     iHsruhij, 

And  that  he  may  even  reverfe  a  judgment  after  vcrdiA 
lor  any  fuch  defed  in  the  record  itfelf«  aa  tends  to  the 
king's  prejudice,  u  the  omiffion  of  a  capiatur,  or  tho 
like ;  and  that  he  may  reverie  an  outlawry  for  any  000^ 
mon  defcA,  upon  putting  in  bail,  and  traverfing  the  in- 
didment  as  to  the  point  of  not  coming  to  church ;  which 
is  very  agreeable  to  the  purport  of  the  whole  claufe,  the 
latter  part  whereof  fcems  manifeftly  to  [qualify  the 
rality  of  the  former,     i  Hmo.  17. 

[By  the  31 G.  3.  r.  31.  fi  3.  No  perfon  who  (ball  take 
and  fubfcribe  the  oath  therein  before  appointed  to  be  eakaa 
and  fubfcribed  by  papifls  (for  which  fiee  iDatflK,  ao  U\ 
Ihall  be  convi Aed  or  profecuted  upoiA,  or  (ball  be  liable  to  hi 
profecttted  upon  the  laft  recited  ftatutet,  or  any'of  tbem^or 
upon  any  other  flatute,  or  any  other  law  of  this  realm,  bf 
indifiment,  information,  aAien  of  debt  or  otlierwifc»  or 
ihall  be  profecuted  io  any  ecclefiaftiGal  court,  far  noc  re» 
loning  or  repairing  to  his  or  her  parifli  church  or  diapelt 
CM*  fome  other  ufual  place  of  common  prayer,  to  hoar  d^ 
irine  fervice,  and  join  in  public  worfhip,  according  to  tho 
'forms  and  rites  td  the  church  of  England,  aa-  by  Ipsr 
eftabliflied.  But  the  laws  for  frequenting  divine  fer^cc  on 
fmiaj^  fhall  continue  in  force  againft  all  perfbna  except 
thofe  who  fhall  come  to  fome  congregation  or  place  of  io> 
KgioDs  worfliip  permitted  by  that  aA  ((or  whidl  fsi 
A^«  XLVI.)  or  the  aa  of  Tokntkm.] 

xri.  Afb 
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Xyi.  Perverting  others  or  being  perverted  to  popery. 

By  ihe  23  EL  c.  i.  All  ptrfons  who  flull  have  or  pre- 
tend to  have  power  or  (hall  put  in  pradice  to  abfolve  per<- 
fuade  or  withdraw  any  of  the  fubjeils  from  their  natural 
obidienccy  or  to  withdraw  them  for  that  iiitent  from  the 
cftablifhed  to  the  Romifli  religion,  or  to  move  them  to 
promife  any  obeJirnce  to  any  pretended  authority  of  the 
fee  of  Ronne  or  of  any  other  prince  (late  or  pDtentate  to  be 
had  or  ufed  within  this  re^Im,  or  fliall  do  any  overt  a£l  to 
that  intent  or  (;urpore,  (hall  be  guilty  of  high  treafon./.  2* 

And  if  r.ny  perfun  fliall  be  willingly  abfolved  or  with- 

dfawn   as  aforefaid,  or  willingly  be  reconciled,  or  (hall 

proQijfe   any  obedience   to  any  fuch  pretended   authority 

*  prince   ftate  or  potentate  ^  he,  his  procurers  and  coun« 

fellor«,  (ba]l  be  guilty  of  high  treafon.  /.  2. 

And  all  pcrfons  that  (hdll  wittingly  be  aiders  or  main* 
tainers  of  fuch  perfons  fo  ofll'nding,  knowing  the  fame, 
or  fliall  conceal  any  fuch  o^7ence,  and  (hall  not  within 
iwency  days  after  their  knowledge  of  the  offence  difclofe 
the  fame  to  a  ju dice  of  the  peace  or  other  high  officer^ 
fliall  be  guilty  of  mi fprifion  of  treafon.    /•  '^. 

Pntitid  to  have  power y  erJJ.allput  in  praSiice"]  Upon  the 
indiAmenc  againft  Campion  and  others,  ^3  El,  concerning 
which  the  judges  were  itflembled  at  fcrjoanta  inn,  it  was 
reiblvcd  by  them,  that  if  any  perfon  (hall  pretend  to 
have  p'twer  to  abfolve,  tho'  he  move  none  f/ith  an  intent 
to  dra^v  them  from  their  oberiience;  nr  (hill  move  any 
with  an  intent  to  draw  them  from  their  cbjdience,  tho' 
be  pretend  not  to  have  power  to  abfolve;  both  thefe 
wOt.%f  (iDgly  taken,  are  treafon  within  the  purview  of  this 
ftitVte.      Gihf.  536.     [Savil.  3.] 

XVII.  Entering  into  foreign  fcrvlce. 

By  the  3  J<ic,  c.  4.  If  any  eentlomn:!  or  perfon  of  h»gher 
degree,  or  any  perfnn  that  fliall  bear  r.ny  office  or  place 
of  captain,  lieutenant,  or  any  other  place  charge  cr  i>f^:e 
ivcini|Army  or  company  of  foidiers  or  conduct  of  I0I- 
dfe'rjj  (ball  go  voluntarily  out  of  the  realm  to  forve  any 
linttgn  prince  ftate  or  potentate,  or  (h:ill  voluntarily  fcrvc 
Mif  fuch,  before  he  fliatl  hecom.*  bound  by  oblig:i:ion 
two  fiich  furcties  as  (hall  be  allowcil  of  by  the  offi- 
who  (hall  take  the  bond  unto  the  king  in  the  fam  of 
ml.  at  the  lead  with  condition  to  the  efFc£l  following, 
feall  be  a  felon.  The  tenor  of  which  condition  follow* 
tih:  /  19. 
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That  if  the  within  bounden  >/•  B.  fliall  not  at  any  time 
then  after  be  reconciled  to  the  pope  or  fee  of  Rome,  nor 
(hall  enter  into  or  confent  unto  any  plot  or  confpiracy 
whatibever  againft  the  king's  majefty  bis  heirs  and  fuc- 
cefibrs  or  any  bis  and  their  eftate  and  eftates  realms  or 
dominionsi  but  (hall  within  convenient  time  after  know* 
ledge  thereof  had  reveal  and  difclofe  to  the  king's  ma* 
jcfiy  his  heirs  and  fuccefibrs  or  fome  of  the  lords  of  his  or 
their  honourable  privy  council  all  fuch  pradices  plots  and 
confpiracies ;  that  then  the  (aid  obligation  to  be  void* 
/  20. 

And  the  cuftomer  and  comptroller  of  every  port  hivea 
or  creek,  or  one  of  them»  or  their  or  either  of  their  deputy^ 
may  take  the  fatd  bond ;  taking  for  the  fame  6  d*  and  no 
more.  Which  faid  cuftomer  and  comptroller  fhall  regifter 
and  certify  every  fuch  bond  into  the  court  of  exchequer 
once  every  year,  on  pain  of  5 1.    /  2i. 

And  where  any  fuch  perfon  (hall  pafs  out  of  the  cinque 
ports  or  any  member  thereof;  the  lord  warden  of  the 
cinque  ports,  or  any  perfon  by  him  appointed,  nay  take 
fuch  bond  as  aforefaid.   /,  42* 

XyilL  Refufing  the  oaths  and  fuhfcriptions. 

I.  By  the  7  J.  c.  6.  If  any  perfon  of  or  above  the 
degree  of  a  baron  or  baronefs  and  above  the  age  of  etghteeu: 
years  (hall  (land  and  be  prefented  indi£led  or  convified 
for  not  coming  to  church  or  not  receiving  the  facrament 
according  to  law,  before  the  ordinary,  or  other  having 
lawful  power  to  take  fuch  prefentment  or  indidment; 
then  three  of  the  privy  council,  whereof  the  lord  chaa- 
cellor  lord  treafurer  lord  privy  feal  or  principal  fecre« 
tary  to  be  one,  upon  knowledge  thereof  (hall  require  fuch 
perfon  to  take  the  oaths  of  allegiance  and  fuprteiacy: 
And  if  any  other  perfon  of  and  above  the  faid  age  and 
under  the  faid  degree,  (hail  fo  (land  and  be  prefented  10- 
didted  or  convicted ;  or  if  the  minifter  petty  corAible  and 
churchwardens  or  any  two  of  them  (ball  complain  Cb  any 
jufiiceof  the  peace  near  adjoining  to  the  place  where  any 
perfon  complained  of  (liall  dwell,  and  the  faid  jufttce  (hall 
find  caufe  of  fufpicion ;  then  any  one  juftice  of  the  peace 
within  whofc^  commilTion  or  power  fuch  perfon  (hall  be^ 
or  to  whom  complaint  (hall  be  made,  (hall  upon  notioe  ' 
thereof  require  fuch  perfon  to  take  the  faid  oaths.  And 
if  any  perfon  being  of  the  age  of  eighteen  years  or  abov^  . 
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flball  reTufie  to  take  the  faid  oaths  duly  tendred ;  then  the 
peribns  autboriftDd  to  give  the  faid  oaths  (hall  coipcnit  him 
to  the  common  gaol  till  the  next  aflizes  or  feffions,  where 
the  faid  oaths  (hall  be  again  in  the  faid  open  feflions  re* 
of  fuch  perfon  by  the  juftices  of  aflize  or  of  the 
then  and  there  prefent ;  and  if  he  (ball  then  aHb  re- 
fofe,  be  (hall  incur  a  praemunire.  (Except  women  covert ; 
who  (hall  be  committed  only  to  prifon,  there  to  remain 
without  bail  till  they  will  take  the  faid  caths.)    /  26. 

And  every  perfon  refuHng  to  take  the  faid  oaths,  (hall 
be  difabled  to  execute  any  publick  place  of  judicature  or 
bear  any  other  office  (being  no  office  of  inheritance  or 
ninifterial  funClion),  or  to  ufe  or  pradife  the  common 
or  civil  law,  or  the  fcience  of  phyfick  or  furgr ry,  or  the 
art  of  an  apothecary,  or  any  liberal  fcience  for  gain. 
/.a;. 

J  By  31  C  3,  c.  32.  Roman  catbolicks  who  (hall  take 
fubfcribe  the  oath  and  declaration  herein  contained, 
U€  exempted  from  profecution  for  not  reforting  to  a  place 
of  worlbip  according  to  the  rites  of  the  church  of  England, 
prtivided  they  refort  to  a  place  of  divine  wor(hip  permitted 
by  that  id.  Vid.fupra  Xy.  With  regard  to  praAitioners 
in  law,  vid.  infra  XXXV.^ 

2«  By  the  13  C  2.  fi.  2.  c.  r.  No  perfon  (hall  be 
|daccd  defied  or  chofen  to  any  office  or  place  of  mayor^ 
aUcrman,  recorder,  bailiiF,  town  clerk,  common  council 
niaDs  or  other  office  of  magiftracy  place  or  truft  or  other 
anployment  relating  to  the  government  of  cities,  cor- 
porations, boroughs,  cinque  ports,  and  other  port  towns  ; 
vho  (hall  not  have  received  the  facrament  according  to 
the  rites  of  the  church  of  England,  within  one  year  next 
before  fuch  elcfiion :  and  in  default  thereof,  every  fuch 
dcAion  and  placing  (hall  be  void  (r). 

3.  And  by  the  25  C  2.  c*  2.     For  preventing  dangers 

irtiidi  may  happen  from  popi(h  recufants ;  every  perfon 

who  (hall  be  admitted  into  any  office  civil  or  military, 

Iball  within  three  months  after  his  admittance  receive  the 

iKnmeot  of  the  Lord's  fupper,  according  to  the  ufagc  of 

fha  church  of  England,  in  fome  publick  church  on  the 

:lOid's  day  immediately  afier  divine  fervice  and  fermon : 

.'ikaA  (hall  at  the  fame  time  that  he  takes  the  oaths  (which 

\  'w^  be  within  (ix  months  after  his  admittancr,  9  G,  2. 

\    U  26.)  deliver  into  the  court  a  certificate  of  his  having 

^m^'mmmmtmm  i       '  ■  ■  ■  ■■        !■■■      , 

(r)  See  1D((renter0>  4* 
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(o  receivfd  the  facraiDent  tinder  the  hands  of  the  minifter 
and  dturch warden,  and  (ball  make  proof  of  the  truth 
ibercof  by  two  witneflcs  upon  oatb ;  ail  which  fliail  be 
put  upon  record  in  the  faid  court,    /.  2,  3. 

And  if  he  (hall  ne^Udt  or  refufe  To  to  do,  he  (hall  be 
di  fabled  to  hold  fucb  office,  and  the  fame  (hall  be  void. 

/  4. 

And  if  he  (hall  execute  the  fame  after  fucb  times  ex • 

pired,  and  be  coovided  thereupon  in  the  courts  at  Weft* 
minfter  or  at  the  alBzes ;  he  (hall  be  di  fabled  to  fue  or 
life  any  aAion  bill  plaint  or  information  in  courfe  of  law^ 
or  to  profecute  any  fuit  in  any  court  of  equity  or  to  be 
guardian  of  any  child,  or  executor  or  adminilhator  of  any 
perfon,  or  capable  of  any  legacy  or  deed  of  gift,  or  to 
bear  any  office,  and  (hall  forfeit  500 1.  to  him  who  (hall 
fue,    /  5. 

And  at  the  fame  time  when  he  takes  the  oaths,  he  (haT! 
alfo  make  and  fubfcribe  this  declaration  following,  under 
the  fame  penalties  and  forfeitures,  viz.  /A.  B.  a§  diciare^ 
that  I  do  believi  that  there  is  not  any  tranjuhJiaMt'iatiQn  in  the 
facrament  cf  tht  Lord^s  fi^PP^^^  ^^  i^  ^he  eh  mints  of  bread  and 
ivine^  at  or  after  the  conjecration  thereof  by  any  perjan  what* 
foiver.    f  9. 

[By  31  G.  3.  r.  32.  /.  7.  Roman  catholicks  who  may 
be  chofcn  or  otherwiie  appointed  to  bear  the  office  of  high 
confttfble  or  petty  conftable  churchwarden  overfcer  of  the 
poor  or  any  ether  parochial  or  ward  office,  and  (hall 
fcruple  to  take  upon  them  any  thing  required  by  the  law  to 
be  taken  or  done  in  refpe^^  of  fuch  employment,  may  and 
(hall  execute  fuch  office  by  a  fufficient  deputy,  to  be  by 
them  lawfully  provided  and  approved,  and  who  (hall  com* 
ply  with  the  laws  in  this  behalf,  rid.  i  G.  \.ft.%.  c.  13. 

By  the  fame  a£l,  /  18.  no  perfon  (hall  be  fummenedxo 
make  the  above-mentioned  declaration   a^amft   tranfub- 
ilantiation,  or  be   profccuted  for  nut  obeying:   fuch  fum- 
mons.     i:^,  WhethiT  this  (hall  excufe  a  ne^U^  or  rtfujal    . 
to  make  i:  in  the  abov;-*mentioned  cafe  ?] 

4    And  by  the  7  65'  8  JV,  c,  27.     hvery  perfon  who  * 
(I) all  refufe  to  take  the  oaths  of  allegiance  and  fupremaey^ 
when  tendred   to  him  by  any  perfon  lawfully  authorifed     * 
tu  adminider  or  tender  the  fame ;  or  (hall  refufe  or  negleft 
to  appear  when  lawfully  fummoned  in  order  to  have  the 

l^id  uuths  tendred  to  him ; (ball,  until  he  have  duly 

taken  the  faid^oath?,  be  liable  to  fufFer  as  a  popifh  recu-    ; 
Cant  convict.  •   And  for  the  better  levying  the  penaltiea 

to 
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to  the  king,  the  perfons  tendring  the  oaths  (hall  upon 
fuch  refutal  or  default  of  appearance  record  and  enter  in 
parchment  the  chriftian  and  furname  and  place  of  abode  of 
fuch  pcrfon  fo  refufing  or  nor  appearing,  together  with 
the  time  of  fuch  tender  and  refufal  or  default  of  appear- 
ance, and  (hall  deliver  the  faid  record  or  entry  to  the  juf- 
tices  of  affize  at  the  next  aflizes,  who  (hall  forthwith 
eftreate  the  tame  into  the  exchequer  to  be  there  entred 
of  record,  that  the  court  may  proceed  thereupon  as  againft 
popi(h  recufants  convidl.    f.  i. 

And  no  perfon  who  (hall  refufe  to  take  the  faid  oaths, 
or  being  a  quaker  (hall  refufe  to  fubfcrihe  the  d?clar;ition 
of  fidelity  (which  oaths  and  fubfcription  the  (heriff  or 
diief  officer  taking  the  poll  at  any  cIe£iion  of  mennbera 
of  parliament  at  the  reqnefl  of  any  one  of  the  candidates 
(hall  adminifler)  (hail  be  admitted  to  give  any  vote  at  fuch 
cleAion.    /  19. 

5.  And  by  the  1  G,ft,  2.  c.  13,  Two  ju(^ices  of  the 
ptace,  or  any  other  perfon  wh^  (hall  be  by  bis  maiefly 
for  ctiat  purpofe  fpecially  appointed  by  order  in  the  privy 
council  or  by  commiffion  under  the  great  feal,  may  ad« 
Binifter  and  tender  the  oaths  of  allegiance  fupremacy  and 
abjuration  to  any  perfon  whom  they  (hall  fufptfi  to 
be  dangerous  or  dlfaiFeded  to  his  majefty  or  his  govern- 
Hient:  And  if  any  perfon  to  «vhom  the  faid  oaths  (hall  be 
ib  tend  red  ihail  neglcft  or  refufe  to  take  the  iamc ;  fuch 
jafticea  or  othtr  perfon  fpecially  to  be  appointed  as  afjre- 
Ikid,  tendring  the  faid  oaths  (hall  ceitify  t^c  refuful 
thereof  to  the  nexr  quarter  feHions  where  fuch  refufal  (hall 
be  made;  and  the  faid  refufal  (hall  be  recorded  amnngft 
the  rolls  of  that  fefTions,  and  (hall  be  frr.m  thence  certi* 
fied  by  the  clerk  of  the  peace  into  the  chanccrv  or  king'a 
bench,  there  to  he  recorded  among(t  the  roll>  of  fuch 
court,  in  a  roll  to  be  there  kept  for  that  purpofe  only; 
n3  errry  perfon  fo  ncgledina  or  refuGng  to  take  the  faid 
Cttths,  (hall  be  Trom  tne  time  of  furh  nfgledt  or  refufal 
'  sdjud^ed  a  popifh  rccufant  convi£t.    f.  10. 

And  two  juiiices  or  any  other  pcrfdR  fo  fpeci«11v  %p* 
pointed  as  aforefuid  by  writing  i;ndrr  thfrir  hands  and 
fnis  may  fummon  any  ^erlon  to  appear  before  th'  m  at  a 
flCrfaio  day  and  time  therein  to  be  appointed,  to  t;ikc  the 
Aid  oaths;  which  faid  fummonslhuU  be  ferved  uprwi  fuch 
aerlbn  or  left  at  his  dwellmg  houfe  o\  nfual  place  of  abode 
vith  one  of  the  familv  theie  ;  and  if  fuch  person  fo  fum- 
led  ihall  neglect  or  refufe  to  appear,  then  upon  due 
upon  oath  of  ferving  the  faid  fummons,  lucb  juf- 
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ticet  or  other  perfont  u  tforefaid  (hall  certify  the  iame 
to  the  next  ieffions,  there  to  be  entred  upon  the  roUi ; 
and  if  fuch  perfon  fliall  negled  or  refufe  to  appear  and 
take  the  faid  oaths  at  the  faid  feflions,  the  names  of  ibo 
perlbn  fo  certified  being  publickly  read  at  the  firft  meet- 
ing of  the  faid  feffiontf  fiich  perfon  (hall  be  adjodged  8 
popifli  recufant  .convid,  and  as  fuch  to  forfeit  and  be 
proceeded  againft  as  if  he  had  adualty  refufed  to  take  the 
oath^ ;  and  the  fame  (hall  be  from  thence  certified  by  the 
clerk  of  the  peace  into  the  chancery  or  king's  bench,  there 
to  be  recorded  in  a  roll  to  be  kept  for  that  purpofe  only. 
/  II. 

[But  by  31  (7. 3.  €.  32*  /  18.  no  perfon  (hall  be  /mm* 
momd  to  take  the  oath  of  Jupremacy^  or  be  p/ofccuted  for 
not  obeying  fuch  fummons.J 

XIX.  Armour  and  ammunition. 

I.  By  the  3  J.  c.  5.  All  fuch  armour  gunpowder  and 
niuoitiony  as  any  popifli  ncufant  conviff  ihali  have  in  his 
houfe  or  elfewh^re,  or  in  the  pofleflion  of  any  other  at 
his  difpofition,  (hall  be  taken  from  them  by  warrant  of 
four  juflices  of  the  peace  at  their  general  or  quarter  fef- 
(ions  to  be  holden  in  the  county  where  fuch  popi(h  re« 
cufant  (hall  be  refident  (other  than  fuch  neccflary  wea- 
pons as  (ball  be  thought  fit  by  the  faid  juftices  to  remain 
and  be  allowed  for  the  defence  of  fuch  recufant*s  periba 
or  houfe) :  and  the  faid  armour  and  munition  fo  taken^ 
(hall  be  kept  at  the  coils  of  fuch  recufant,  in  fuch  placea 
as  the  faid  four  juftices  at  their  faid  feffions  (hall  appoint* 

And  if  fuch  perfon  (ball  refufe  to  declare  unto  the  faid 
juftices,  or  to  any  of  them  what  armour  he  hath,  or  (hall 
hinder  or  difturb  the  delivery  thereof  to  any  of  the  (aid 
juftices  or  to  any  other  perfon  atithorifed  by  their  wamnt 
to  take  and  feize  the  Aame  ;  he  (ball  forfeit  his  faid  ar^ 
iDOur  gunpowder  and  munition^  and  (hall  alfo  be  imprifoned 
by  warrant  of  any  judice  of  the  peace  of  fuch  county  for 
three  months,    /.  28* 

And  notwithftanding  the  taking  away  the  fame,  the 
faid  popi(b  recufant  (hall  be  charged  with  the  maintain* 
ing  of  the  fame,  and  with  the  buying  providing  and 
maintaining  of  horfe  and  other  armour  and  munition,  in 
fuch  fort  as  other  fubjeds  (hall  be  appointed  and  com* 
manded  according  to  their  feveral  abilities  and  qualities  | 
and  the  faid  armour  and  munitioOf  at  the  charge  of  fucb 
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|)opifli  reeofant  for  them,  and  as  their  own  proviHon  of 
armour  and  munition,  (hall  be  (hewed  at  every  muftcr 
fliew  or  ufe  of  armour  to  be  made  within  the  fiid  county. 

a.  And  by  the  i  IK  €,  15.  It  (hall  be  lawFul  for  any 
two  juftioes  of  the  peace,  who  (hall  know  or  furpc£t  any 
perfon  to  be  a  papift,  or  (hall  be  informed  that  any  per- 
Ibn  if  or  is  fufpcAed  to  be  a  papiR,  to  tender,  and  they 
(hall  forthwith  tender  tohim  the  declaration  of  the  30  C  2. 
/•  2.  c»  I* :  and  if  he  (h^ll  rcfufe '  to  make  and  fub- 
fttibe  the  (ame,  or  (hall  refufe  or  forbear  to  appear  before 
the  (aid  juftices  for  the  making  and  fubfcribing  the  fame 
upon  notice  to  him  given  or  left  at  his  ufual  place  of 
abode  by  any  perfon  authorifed  in  that  bthalf  by  warrant 
of  the  faid  juftices ;  he  (hall  from  thenceforth  be  liable  to 
all  the  penalties  forfeitures  and  difabilities  in  this  a£l  men* 
tioaed.     f.  t. 

And  the  faid  juftices  (hall  certify  the  name  furname  a:^d 
ufual  place%f  abode  of  every  fuch  perfon,  who  being  re- 
quired (hall  refufe  or  neglect  to  make  and  (ubfcribe  the 
iaid  declarations  or  to  appear  before  them  for  that  pur- 
po(ei  as  alfo  of  every  perfon  who  (hall  make  and  fubfcribe 
the  fame,— -at  the  next  feffionsi  to  be  there  filed  and  kept 
amongft  the  records.    /  3. 

And  no  papift  or  reputed  papift  fo  refufing  or  making 
dcbult,  (hall  have  in  his  houfe  or  elfewhere,  or  in  the 
poflcffion  of  any  other  to  his  ufe  or  at  his  difpofition,  any 
anm  weapons  gunpowder  or  ammunition  (other  than 
iach  neceflary  weapons  us  (hall  be  allowed  to  him  by  or- 
der of  the  juftices  in  feftions,  for  the  defence  of  his  houfe 
or  perfon) :  and  two  juftices  by  their  warrant  may  au- 
thorifis  any  per(bn  in  the  day  timr,  with  the  afliftance  of 
the  Gonftable  or  his  deputy,  to  fearch  for  all  arms  wea- 
gUnpowder  or  ammunition,  which  ftiall  be  in  the 
cuftody  or  pofleffion  of  any  fuch  papift,  or  reputed 
papift,  and  fei%e  the  fame  for  the  ufe  of  the  king  ;  which 
fiidjiifticet  (ball  at  the  next  fcflions  deliver  the  fame  in 

ea  court  for  the  ufe  aforefaid.    f,  4. 

And  every  papift  or  reputed  papiit  who  ftiall  not  within 
days  after  fuch  refufal  or  making  default  as  aforefaid, 
difcover  and  deliver  or  caufe  to  be  delivered  to  fotne  juftice 
of  the  peace,  all  arms  weapons  gunpowder  or  am  muni- 
lioQ  whacfoever,  which  he  (hall  have  in  his  houfe  or 
d&whcre,  or  which  (hall  be  in  the  pofllfTion  of  any 
fCifisn  to  his  ufe  ;  or  (hiil  hinder  or  difturb  any  perfoa 
ncborifed  by  warrant  of  two  juftices  to  fearch  for  and 
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feize  the  fame;— -fhall  be  committed  to  the  commoo 
gaol  by  warrant  of  two  juftices  for  three  months  without 
bail,  and  (hall  alfo  forfeit  the  faid  arms  and  pay  treble  the 
value  of  them  to  the  king,  to  be  appraifed  by  the  juftices 
at  the  next  fcflions.    /  5. 

And  every  perfon  who  fhall  conceal,  or  be  privy  or 
aiding  or  affifting  to  conceal,  or  who  knowing  thereof 
(hall  not  difcover  to  a  juftice  of  the  peace  the  arms  wea* 
pons  gunpowder  or  ammunition  of  any  perfon  fo  rcfufing 
or  making  defaulr,  or  (hall  hinder  or  diftuib  any  perfon 
authorifed  as  aforefaid  in  fearching  for  taking  and  feizing 
the  fame,  (hall  be  committed  to  the  common  gaol  by 
two  juftices,  .for  three  months  without  bail,  and  (ball 
alfo  forfeit  treble  the  value  of  the  faid  arms  to  the  king. 
/6. 

And  if  any  perfon  (h:)ll  difcover  any  concealed  arms^ 
weapons,  ammunition  or  gunpowder  belonging  to  any 
perfon  refuting  or  making  default  as  aforefaid,  fo  as  ch^ 
fame  may  be  feized  ;  the  juftices  on  delivery  of  the  fame 
at  the  feflions,  (hall  as  a  reward  for  fuch  difcovery,  by 
order  of  feftions  allow  him  a  fum  of  money  amounting  to 
the  full  value  of  the  arms  \Aeapons  ammunition  or  gun- 
powder fo  difcovcrcd  :  the  faid  fum  to  be  afleflt-d  by  the 
judgment  of  the  faid  juAices  at  their  faid  fcHiom,  and 
to  be  levied  by  diftrefs  and  iaie  of  the  goods  of  the  of- 
fender.   /.  7. 

But  if  any  perfon  who  1}\A]  have  fo  refufcd  or  made 
default,  fliall  defirc  to  fubiTiit  and  conform,  and  for  that 
purpofe  (hall  prefent  hl:7n'tlf  before  the  juftices  at  the 
next  feflions  where  his  dcfiiu!:  Giall  be  ceriintd,  and  (hall 
there  in  open  court  m&ke  an*.!  fubfcribe  the  faid  declaration 
and  fake  the  oaths  of  allegiance  and  fupremacy,  he  (hall 
be  difchargcd.    j,  8. 

AX   lUrfcs. 

No  papift  or  reputed  rapift,  ib  refufing  or  making  de- 
fault in  making  and  fubfcribin'.',  the  dechration  as  by  the 
latt  mentioned  act  of  tie  I  IV,  c.  i^^  (hall  have  or  keep 
in  his  pofTcffTon  any  hor.'o  above  the  v:»l:je  of  5  1.  •  and 
two  juftices  by  their  warrant  m*>.y  authorife  any  perfon, 
with  the  affiftance  of  the  conflable  or  his  deputy,  to 
fearch  for  and  feize  the  fame  for  the  ufe  of  the  king. 
1  fK  r.  1 5.  yi  9. 

And  if  any  perfon  (hall  c'onceal,  or  be  aiding  in  con- 
cealing any  luch  horfej    he'  ftiall  be  committed  to  prifon 

b, 


by  fuch  warrant  without  bail  for  three  months,  and  fhall 
llfo  forfeit  to  the  king  treble  value  of  fuch  horfc,  which 
▼ilue  is  to  be  fettled  as  aforefaid.    /.  lo.  (i) 

XXL  Popijb  bapifm. 

Every  popifli  recufant  who  (hall  have  a  child  born, 
fliall  within  one  month  next  cf(er  the  birth,  caufe  the 
fame  lo  be  baptized  by  a  lawful  minl(!er,  according  to 
the  laws  of  the  realm,  in  the  open  church  of  the  pari(h 
where  the  child  (hall  be  born,  or  in  fume  (.ther  church 
■ear  adjoining,  or  chapel  where  baptifm  is  ufually  ad- 
mioiftred  ;  or  if  by  infirmity  of  the  child  it  cannot  be 
brought  to  fuch  a  place,  then  the  fame  (hall  within  the  time 
aforefaid  be  baptized  by  the  Jawful  minider  of  any  of  the 
Cud  pari(hes  or  places :  on  pain  that  the  father  of  fuch 
child  if  he  be  living  one  month  after  the  birth,  or  if  he  be 
dead  then  the  mother  of  fuch  child,  (hall  forfeit  loo  1; 
we  third  to  the  king,  one  third  to  him  ivho  (hall  fuc;  in 
any  of  the  king's  courts  of  record,  and  one  third  to  the 
poor  of  the  faid  pari(h.     3  J.  c.  5.  /.  14. 

XXII.    Popjh  marriage. 

I.  By  the  3  7.  c,  5.  Every  man  being  a  popi(h  recu- 
fant convict,  who  (hall  be  m-rricJ  ctheruiiL*  than  in  fome 
Open  church  or  chapel,  and  othcrwifc  than  according  t*> 
the  orders  of  the  church  of  E'JK'jrul,  by  a  minifter  law- 
iiilly  authorife  i,  (hall  be  difablcd  t.)  have  any  ef^ate  of 
^freehold   into  any  lands  of  his   wife  as  tenant  by  cour- 


(rfj  It  is  to  be  obfcrved  here  »hu  the  1  ^V.  c.  15.  which 
iairoduces  the  penalties  and  difRbi'ities  m?:r.ione(i  in  this  and 
ihe  precedinc*  number,  is  not  nc:jcf  J  in  chc  -^  i  0".  j.  f.  32.; 
and  the  30  C  2.  ft.  2.  r.  i.  is  ro:  ^?r'..'ijr  nuoiicu-d  in  ihst 
aA«  than  with  rej^ard  to  perfons  omir-x  inro  thv*  !:ir:gVs  pre- 
fece»  &c.  ViJ.  tTic  ad.  \zo.  it  ir.fa  XXXli.  M  jy  r.o:  tlicre- 
ibrv  the  dficiaraiion  of  the  30  C. ;:.  /;.  2.  c.  1.  (nL''iin(l  irp.n- 
faUanciation  and  c  he  adoration  o'  \i\Xi\%^  i:.fra  XXIX.)  fuil 
tmeqaired  of  cathohcks,  who  iiave  confwr::i.'(i  (o  (tie  31  d.  3. 
'r*  J2»  and  mtifl  thfy  i.oc  make  i:  in  orurr  to  avo;J  ihe  two 
JiAnieotioneci  difaLilrtics  ?  efpcciaiiy  as  thL-  pcn.ilcies  cf  chc 
1  Wm  c*  15.  attach  not  upon  con  virion  in  a  prifecucion  or 
'iUlin  any  court  for  bein^  a  papill,  &c.  which  is  remedied  by 
Vi  G.^.  r.  32.  §  4.  but  upon  certificate  by  two  jullices  of  the 
jMace,  of  the  refofal  of  a  papid  or  reputed  papid  ;o  make  and 
^A^be  the  abore  mentioned  declaration* 

tefy ; 
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tefy ;  and  every  woman  being  a  popifli  recufant  coovtft, 
who  (ball  be  married  in  other  form  than  as  aforefaid, 
iball  be  difr-bled  not  only  to  claim  any  dower  of  the  in- 
heritance of  her  hujfbandy  or  any  jointure  of  the  lands  of 
her  hufband,  but  alfo  of  her  widow's  eftate  and  frank- 
bank  in  any  cuftomary  lands  whereof  her  hufband  died 
feifed,  and  likewife  be  difabled  to  have  any  part  of  her 
hu{band's  goods  :  And  if  any  fuch  man  (hall  be  married 
with  any  woman,  ocherwife  than  as  aforefaid,  which 
woman  (hall  have  no  lands  whereof  he  may  be  intitled  to 
be  tenant  by  the  courtefy  ;  he  (hall  forfeit  too  1.,  half  to 
the  king,  and  half  to  him  that  (ball  fue  in  any  of  the 
king's  courts  of  reip ord.    f-  12* 

2.  But  by  the  26  G.  2.  c.  33.  After  March  25,  J754t 
if  they  (hall  be  marjied  any  where  in  England,  other  than  ' 
in  a  church  or  publick  chapel  (unfefs  by  fpecial  licence 
from  the  archbi(hop  of  Canterbury),  or  without  pub- 
lication of  banns,  or  licence,  the  marriage  (ball  be  void. 
[And  nothing  in  the  31  G.  3.  c,  32.  (hall  extend  to  re* 
peal  any  part  of  26  G.  2.  e.  33*  f.  12.] 

XXIII.  Papijh  burial. 

If  any  popi(h  recufant,  man  or  woman,  not  being  ex« 
communicate,  (hall  be  buried  in  any  place,  other  than  in 
the  church  or  church  yard,  or  not  according  to  the  ec- 
clefiaftical  laws  of  this  realm  ;  the  executors  or  admini- 
ilrators  of  every  fuch  perfon  fo  buried,  knowing  the  fame 
or  the  party  that  caufeth  him  or  her  to  be  fo  buried,  (hall 
fotfeit  20  1.,  one  third  to  the  king,  one  third  to  him  that 
Ihall  fue  in  any  of  the  king's  courts  of  record,  and  one 
third  to  the  poor  of  the  pari(h  where  fuch  perfon  died. 
3  J.  (•  5.  /  15.  [And  by  the  31  G.  3.  c.  32.  f.  ii, 
the  benefit  of  that  ad  (hall  not  extend  to  any  Roman  ca« 
tholick  eccleliaftick  who  (hall  officiate  at  any  funeral  in 
any  church  or  church  yard.] 

XXIV.  Heirs  ofpopijh  recufant 5 • 

If  any  recufant  (hall  die,  his  heir  being  no  recufiuit; 
fuch  heir  (hall  be  freed  from  all  penalties  and  incumbrancea 
in  refped  of  his  anceftor's  recufancy :  And  if  at  the 
deceafe  of  fuch  recufant  his  heir  (hall  be  a  recufant,  and 
after  (hall  become  conformable  and  obedient  to  the  laws 
of  the  church,  and  repair  to  church,  and  continue  there 
during  the  time  of  diviee  fervice  and  fermooit  an<f  alfo 
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fliall  take  the  oath^  of  allegiance  and  fupremacy  before 
the  archbilhop  or  bifhop  of  the  diocefe  ;  fuch  heir  ihall 
be.ffced  from  all  penalties  and  incumbrances  happening 
by  reafon  of  his  anceftor't  recufancy.      i  J,  c.  4.  /  3. 

But  if  the  heir  of  any  recufant  (hall  be  within  the  age  of 
fixteen  years  at  the  deceafe  of  his  anceftor  and  (hall  after 
his  age  of  fixteen  years  become  a  recufant ;  fuch  heir  (hall 
DOC  be  freed  of  any  of  the  penalties  and  incumbrances 
happening  by  reaton  of  his  anceftor's  recufancy,  until 
he  mall  fubmit  or  conform  himfelf,  and  become  obedient 
to  the  laws  of  the  churchy  and  repair  to  church,  and  take 
the  oaths  of  allegiauce  and  fupremacy  as  aforefatd  ;  and 
yet  neverthelefsy  from  and  after  fuch  fubmiffion  and  oath 
taken,  every  fuch  heir  (hall  be  freed  from  all  penalties  and 
incumbrances  happening  by  reafon  of  his  ancefior's  re- 
cufancy.    I  J.  c.  4*  /  4*     I  ff^.  c.  8. 

JKKT.    P^Jb  fvife  recufant  conviH^ 

I.  By  the  3  J,  c.  5.  Every  married  woman  being  t 
popifli  ricufint  convi^  (her  hufband  not  being  a  popiOi 
recufant  convi£l)  who  (hall  not  conform  her  felf,  but 
fliall  forbear  to  repair  to  fome  church  or  ufual  place 
of  common  prayer  there  to  hear  divine  fervice  and  to  re- 
ceive the  facrament,  by  the  fpace  of  one  whole  year  next 
Wibre  the  death  of  her  hufband,— -(hall  forfeit  to  the 
king  the  liTues  and  profits  of  two  parts  of  her  jointure 
and  of  her  dower  during  her  life,  out  of  any  lands  which 
WCM  her  huiband's,  and  alfo  be  difabled  to  be  executrix 
or  adminiftratrix  of  her  faiJ  hufband,  and  to  have  or  de- 
mand any  part  or  portion  of  her  faid  deceafed  hufband's 
goods  or  chattels.    /.  lO. 

a.  And  by  the  jj.  c.  6.  If  any  married  woman  being 
convified  as  a  popifh  recufant  for  not  coming  to  church, 
flull  not  in  three  months  conform  herfelf  and  repair  to 
church  and  receive  the  facrament :  (he  (hall  be  committed 
to  prifbn  by  one  of  the  privy  council,  or  the  bi(hop  of 
the  diocefe,  if  (he  be  a  baronefs ;  or  if  (he  be  under  that 
dqrcCy  by  two  juftices  of  the  peace  (one  whereof  to  be 
of  she  quorum),  until  (he  (hall  conform  her  felf  and 
cpnic  to  church  and  receive  the  facrament ;  unlefs  her 
kirfband  (hall  pay  to  the  king  10  I.  a  month,  or  the  third 
flR  of  bis  lands  at  his  own  choice,  fo  lung  as  (he  re- 
■niniog  a  recufant  convid  (ball  continue  out  of  prifon. 
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XXVL  Pcpijh  f truants  cr  fojourners. 

By  the  3  J,  c.  4.  Every  pcrfon  who  fliall  willingly 
maintain  retain  relieve  keep  or  harbour  in  his  hbufe9  any 
fervant  fojourner  or  flrangcr  who  (hall  not  repair  to  fome 
church  or  chapel  or  'ufual  place  of  commoq  prayer  to 
hear  divine  fcrvice,  but  (ball  forbear  the  fame  for  a  month 
together,  not  having  a  reafonab^je  excufe,  (ball  forfeit  10 1« 
a  oTonth.    yi  32. 

And  every  perfon  who  (hall  knowingly  retain  or  keep 
in  his  fervice  fee  or  livery^  any  perfon  who  (hall  not  re« 
pair  to  fome  church  chapel  or  ufual  place  of  common 
prayer  to  hear  divine  fervice,  but  (ball  forbear  the 
fame  for  a  month  together,  (hall  forfeit  10  I.    a  month. 

/  33- 

But  this  (hall  not  extend  to  puni(h  or  impeach  any 

perfon^   for   maintaining   retaining  relieving  keeping  or 

harbouring  his  father  or  mother  wanting  (without  fraud 

or  covin)  other  habitation  or  fufficient  maintenance,  or 

the  ward  of  any  fuch  perfon,  or  any  peifon   that  (ball 

be   committed    by  authority  to   the  cuftody  of  any  by 

whom   they  (hail  be   fo   relieved    maintained    or  kept* 

/  34.        . 

The  faid  offences  to  be  inquired  of  heard   and  deter* 

mined,  before  the  juftices  of  the  king's  bench,  cr  of  af« 

fize,  or   before  the  jufiices  of    the   peace  in  feffions. 

[But  by  the  31  G.  3.  c.  32.  f.  3.  No  perfon  who  (hall 
take  and  fubfcribe  the  oath  therein  before  appointed  to  be 
taken  (for  which  fee  jC^dt^gf^  20  B.)  (hall  beconvi3ed  or 
prcfecuted  upon  the  ftatute  of  3  5^.  r.  4.  for  keeping  or  hav- 
ing any  fervant  or  other  perfon,  being  a  papift  or  reputed  ' 
papiit,  or  perfon  profeflSni!  the  popi(h  religion,  who  (hall 
not  fo  repair  to  hh  or  her  pari(h  church  or  chapel,  or  fome 
fuch  other  ufual  place  of  common  prayer  as  aiorefaid.  j 

XXVIL  Popijh  fchcolmajlcrs. 

I.    By  the  23  EL  c.  i.     If  any  perfon   (hall  keep  or 
maintain  any  fchooimaner,  which  (hall  not  repair  to  church 
or  be  allowed  by  the  bi(hop  of  the  diocefe  \  he  (hall  forfeit  • 
10  I.  a  month,    f,  b 

Provided,   that   no  fuch  ordinary,  or  their  miniflersy 

(liall  take  any  thing  for  the  faid  allowance.  ■  And  if 

fuch  fchoolmaftcr  or  teacher  fliill  teach  contrary  10  this 
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mAi  he  (hall  be  dirabled  to  be  a  teacher  of  youth,  and  be 
imprifoned  for  a  year.    f.  7. 

The  faid  forfeiture  to  be,  one  third  to  the  king  to  his 
own  ufe;  one  third  to  the  king  for  relief  of  the  poor  in 
Che  pariih  where  the  oflFcnce  (hali  be  committed,  to  be 
delivered  by  warrant  to  the  principal  officers  in  the  receipt 
of  the  exchequer  without  further  warrant  from  the  king; 
and  one  third  to  him  who  fhall  fue :  and  if  fuch  perfon 
ihall  not  be  able,  or  (hail  fail  to  pay  the  fame  within  three 
months  after  judgment  given,  he  (hall  be  committed  to 
prifon  till  he  have  paid  the  fame,  or  conform  himfelf  to 
£Oto  church.    /  ii« 

But  if  the  offender  (hall,  before  he  be  indi£ted,  or  at 
his  arraignment  or  trial  befnre  judgment,  fubmit  and 
conform  himfelf  before  the  bifhop  of  the  diocefe,  or  be- 
fore the  juftices  where  he  (hall  be  indited  arraigned  or 
Cried  (having  not  before  made  like  fubmifGon  at  his  trial 
being  indiAed  fjr  the  firft  oiFcnce) ;  he  (hali  be  dif- 
cbargcd,  upon  his  recognition  of  fuch  fubmiflion  in 
open  afllizes  or  feffions  of  the  county  where  he  (hall  be  re- 
fident.    /.  10. 

2.  And  by  the  1  y.  r.  4.  No  perfon  (hall  keep  any 
(chool  or  be  a  fchoolmafter,  out  of  any  of  the  univcrft- 
cies  or  colleges  of  this  realm,  except  it  be  in  feme  pub- 
lick  or  free  grammar  fchool,  or  in  fonie  fuch  noble- 
nan's  or  gentleman's  houfe  as  arc  not  recufants,  or 
where  the  fchoolmafter  (hall  be  fpccially  liccnfL'd  by  the 
archbi(hop  bifhop  or  guardian  of  the  fpiritnalirics  of  the 
diooefe  ;  on  pain  that  as  well  the  fchool mailer,  as  alfo 
die  party  that  (hall  retain  or  maintain  any  fuch  (chool- 
maflfer,  (hall  forfeit  each  of  them  40's.  a  day  :  throne  half 
of  which  forfeitures  (hall  be  to  the  king,  and  half  to  him 
chat  will  fue.    /  9. 

(But  by  the  31  (7.  3.  c.  32.  Romin  catholicks  who 
have  conformed  co  the  regulations  of  that  acl  are  entitled 
CO  teach  yourh  as  tutors  or  fchoolmaft'.Ts,  under  certain 
regulations  \  for  which  fee  ^C||00l!$9  4.] 

XXniL  Papifts  Jhall  not  fuccecd  to  the  cro'xn  of 

this  realm. 

I.  By  the  i  /F.  fejf,  2.  c.  2.  Every  porfnn  that  (hall 
be  reconciled  to  or  ihall  hold  communi(>n  with  the  lie  or 
church  of  Rome,  or  (hall  profcfs  the  popifh  r:.i^;iun,  cr 
flull  marry  a  papifi,  (lull  be  excluded  una  be  for  ever  in- 
capable to  inherit  pofllTs  or  enjoy  th?  crown  anJ  govern* 

ment 
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ment  of  this  realm  i  and  in  foch  cafe  the  people  fhal!  be 
abfolved  of  their  allegiance;  and  the  crown  (hall  ddcend 
to  and  be  enjoyed  1^  focb  perfen  beiii|s  a  proteftanty  as 
ihould  have  inherited  and  enjoyed  the  iame,  in  cafe  the 
perfon  fo  reconciled,  holding  communion^  or  profeffing9 
or  marrying  as  aforefaid  were  naturally  dead.    /.  9. 

And  every  king  and  queen  who  IhaU  come  t«  and 
fucceed  to  the  imperial  crown  of  this  kingdom,  flull  on 
the  firft  day  of  the  meeting  of  the  firft  parliament  ninct 
after  their  coming  to  the  crown,  fitting  on  the  throne 
in  the  houfe  of  peers  in  the  prefence  of  the  lords  and 
commons,  or  at.their  coronation  before  fuch  perfon  who 
Ihall  adminifter  the  coronation  oath  at  the  tiipe  of  their 
taking  the  (aid  oath  (which  (hall  firft  happen)  »-—  make 
and  fubfaibe  the  declaration  of  the  30  C.  2.  Biu  if  be 
or  (he  (hall  be  under  the  age  of  twelve  years,  then  every 
fuch  king  and  queen  (hall  make  and  fubfcribe  the  fame  at 
their  coronation,  or  at  the  firft  day  of  the  meeting  of  the 
firft  parliament  as  aforefaid,  which  (hall  firft  happen  slier 
fuch  king  or  queen  (hall  have  attained  the  (aid  ag^  of 
twelve  years.   JC  10. 

2.  And  by  the  fecond  article  of  the  union  of  the  king- 
doms of  England  and  Scotland,  All  papifts,  and  per* 
fons  marrying  papifts,  (hall  be  excluded  from,  and  for 
ever  incapable  to  inherit  poITefs  or  enjoy  the  imperial 
crown  of  Great  Britain  and  the  dominions  thereunto 
belonging;  and  in  every  fuch  cafe,  the  crown  and  go* 
vernment  (hall  defcend  to  and  be  enjoyed  by  fuch  perfon 
being  a  proteftant,  as  (hould  have  inherited  «and  enjoyed 
the  fame,  in  cafe  fuch  papift  or  perfon  marrying  a  papift 
was  naturally  dead.    5  An.  c.  8* 

XXIX.     Papifts  Jhall  not  fit  in  either  beufe  ofpwr^ 

liament. 

By  the  30  C.  2.  ft.  2.  r.  1 .  No  perfon  that  (hall  be  a 
peer  of  the  realm,  or  member  of  the  houfe  of  peers,  (hall 
vote  or  make  his  proxy  in  the  houfe  of  peers,  or  fit  there 
during  any  debate  in  the  faid  houfe  of  peers  ;  nor  any 
perfon  that  (hall  be  a  member  of  the  houfe  of  commons, 
ihall  vote  in  the  houfe  of  commons,  or  fit  there  durinff 
any  debate  after  the  fpeaker  is  chofen  ;  until  he  (hall  firft 
take  the  oaths  of  allegiance  and  fupremacy  (and  abjura* 
tion,  1  G,  fl.  2.  c.  13.)  and  make  and  fubfcribe  this  de« 
daration  following  i  viz. 

5  lA.B. 
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I  if.  B.  do  folemnly  and  lincerely,  in  the  prefence  oF 
God,  profefii,  teftify,  and  declare,  That  I  do  believe  that 
in  the  facramcnt  of  the  Lord's  fupper  there  is  not  any 
traoTubftantiation  of  the  elements  of  bread  and  wine  into 
the  body  and  blood  of  Chrift,  at  or  after  the  confecration 
thereof,  by  any  perfon  whatfoever  :  And  that  the  invoca* 
tioiiy  or  adoration  of  the  Virgin  Mary,  or  any  other  faint, 
and  the  facrifice  of  the  mafs,  as  they  are  now  ufed  in  the 
dnirch  of  Rome,  are  fuperftitious  and  idolatroiis.  And  I 
do  folemnly  in  the  prefence  of  God,  prcfefs,  tcftify,  and 
dcdare.  That  I  do  make  this  declaration,  and  every  part 
thereof,  in  the  plain  and  ordinary  fenfe  of  the  words  read 
unto  me,  at  they  are  commonly  undcrftood  by  Englifli 
proteftants,  without  any  evalion,  equivocation  or  mental 
rcfenration  whatfoever,  and  without  any  difpenfation  al- 
ready granted  me  for  this  purpofe  by  the  pope  or  any  other 
avtborityor  perfon  whatfoever,  or  without  any  hope  of 
aay  fuch  difpenfation  from  any  perfon  or  authority  what^ 
Iberer,  or  without  thinking  that  1  am  or  can  be  acquitted 
btf ore  God  or  man,  or  abfuived-of  this  declaration,  or 
any  part  thereof,  altho'  the  pope,  or  any  o^her  perfon  or 
perfont,  or  power  whatfoever,  (hall  difpenfe  with  or  an* 
nul  the  fame,  or  declare  that  it  was  null  or  void  from  the 
beginning.    /  2,  3. 

Which  faid  oaths  and  declaration  (ball  be  fo*emnly  and 
publickly  made  and  fubfcribed  betwixt  the  hours  of  nine 
ID  the  morning  and  four  in  the  afternoon,  by  every  fuch 
peer  and  member  of  the  houfe  of  psrers  at  the  tabic  in  the 
■liddleof  the  houfe,  before  he  take  his  place  in  the  houfe, 
and  whilft  a  full  houfe  ef  peers  is  there  with  their  fpeaker 
ID  his  place;  and  by  every  fuch  member  of  the  houfe  of 
Emmons,  at  the  table  in  the  middle  of  the  faid  houfe, 
and  whilft  a  full  houfe  of  comn)ons  is  there  duly  fitting 
with  their  fpeaker  in  his  chair :  and  the  fame  to  be  done 
io  either  houfe  in  fuch  like  order  or  method,  as  each  houfe 
is  called  over  refpecliveiy.    f  4 

And  if  any  peer  or  meoibrr  cf  the  houfe  of  peers,  or 
aiember  of  the  hcufe  of  commons,  (hall  offend  againft 
this  a£t ;  he  (hall  be  deemed  and  adjudged  a  popifh  recu- 
fane  convidt,  and  (hall  forfeit  and  I'uffer  as  fuch  ;  and 
flif  11  be  dlfabled  to  execute  any  ofncc  or  place  of  profit  or 
tnift,  civil  or  military  ;  or  to  fit  or  vote  in  either  houfe 
of  parliament,  or  to  make  a  proxy  in  the  houfe  of  peers  ; 
or  to  fue  or  ufe  any  adion,  bill,  plaint,  or  information  in 
courfe  of  law,  or  to  profecute  an^'  fult  in  any  court  of 
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Lcmfices. 

I .  My  S\\^  X  y.  f.  5.  I  very  perfon  being  a  f':fijh  recu* 
ItifO  rui't/f,  UmH  It  titicrly  difablcd  10  prefenr  to  any 
Ih  fi*  III '  M'lfh  I  iiK-  rii  witliMJC  cure,  prebend^  or  any  other 
M(  l"(>Mllrii(l  huiij. }  or  lu  collate  or  nomiflatc  to  any  free 
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Ickoql,  hofptUly  or  donative )  or  to  grant  any  avoMancs 
c^  any  benefice^  prebend)  or  other  ecclefiafiical  living. 

And  the  chancellors  and  fcholars  of  the  univerfity  of 
Oxftrd^  to  ofcen  as  any  of  them  (hall  be  void,  (ball  have 
the  prcfentation»  nomination,  collation,  and  donation  of 
and  to  every  fuch  benefice,  prebend,  or  ecclefiailical  liv* 
ing,  fchool,  hofpical,  and  donative,  in  the  counties  of 
Oxfird^  Kifity  Middlifex^  Suffix^  Sktry^  HMmpJhln^  Berk^ 
finrt^  Buddnihamflnn^  Gkucefttrjbin^  IVtrctfterJbin^  Siaf» 
fir4ltiri%  W^xnuickjhiriy  H^iUJbhey  Sunirfitflnn^  Diwm^ 
fihit  draumll^  Darfetjhire^  Hirefordjhirg^  Ncrtbampt»n^ 
fin^  PmbfhJbiUy  Caermarthenfliiri^  Bricknockflnrt^  Ahmm 
mmbflnrt^  Cardtganfhire^  Montgonuryjbiny  the  city  of  £f«- 
dm^  and  in  every  city  and  town  being  a  county  of  itfelf 
within  any  of  the  limits  and  precinfis  of  any  of  the  coun* 
tiea  aforefaid,  as  (hall  happen  to  be  void  during  fuch  time 
as  the  patron  thereof  fball  be  a  recufant  convi^  as  afcfre* 

liud.  h  1^. 

And  the  chancellor  and  fcholars  of  the  univerfity  of 
Cmmkridge  (hall  have  the  prefentation,  nomination,  colla* 
tbn,  and  donation  of  and  to  every  fuch  benefice,  prebend^ 
or  ecclefiaftica!  living,  fchool,  hofpital,  and  donative* 
vhhin  the  counties  of  EJfexy  Hirtfardjhirg^  Bedfcrdjhire^ 
C&mbridgtjbin^  Hunt'mgdonjhirt^  Suffolk^  Norfolk^  Lincoln'* 
phe^  Ruilandjhlri^  Lticiftirjblrt^  Derby/hire^  Nottingham^ 
^U  ibr$pfl)ire^  Chejhire^  Lancajhire^  Terkjhire^  the  coun* 
tr  of  Durham^  Nertbumberland^  Cumberland^  IVeflmoreiand^ 
$iaJbt§rJbire^  Denbijbirey  Flintjbirey  Carnarvonjhire^  Angle* 
fi^iri^  Aterienethjhire^  Glamorgan/hire^  and  in  every  city 
ttd  town  being  a  county  of  itfelf  within  the  limits  and 

S'nAa  of  any  of  the  faid  counties,  as  (ball  happen  to  be 
during  fuch  time  as  the  patron  thereof  (ball  be  a  re* 
CO&nt  convift  as  aforefaid.    /.  20. 

Provided*  that  neither  of  the  faid  chancellors  nor  fcho« 
hn  of  either  of  the  faid  univerfities,  (hall  prefent  or  no* 
sunate  to  any  benefice  with  cure,  prebend,  or  other  eccle* 
iattcml  living,  any  fuch  perfon  as  (hall  then  have  any 
benefice  with  cure  of  fouls:  And  if  any  fuch  pre* 
ion  or  nomination  (hall  be  made  of  any  fuch  perfon 
b  beneficed,  the  fame  (hall  be  void.    /.  ai. 

Biixg  mpepifli  reeufant  convi^f]  And  this  whether  he  he 
CMvi&d  before  the  avoidance  or  after ;  for  the  words  arc  . 
piicnl,  that  the  univerfity  (hall  prefent  fo  often  as  any 
isdl  beneficea  (hall  be  void  i  and  avoidances  before  con* 
fi^oa  are  within  the  fame  mifchief  as  avoidances  after f 
Vol.  III.  M  and 
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tfid  it  would  be  a  hard  conftrudion  that  general  words 
(hall  nor  be  extended  to  reitiedy  all  cafes  which  are  witbifi 
equal  mifchief.     Camyns^  iSi.     Cibf  771. 

Sbail  ti  utterly  4iJMed]  They  were  utterly  difibled  be- 
fore,  by  being  made  excommunicate,  ih  feft.  2.  as  was  ob« 
ferved  by  Finch  folicitor,  in  the  cafe  of  Knight  and  Dakncef  ; 
and  therefore  of  what  force  foever  inftitution  or  indu^iotl 
when  given  upon  fuch  a  prefentation,  niay  be  agaihft 
Jlrangirsy  there  is  no  doubt  but  the  bifhop  may  refufe  to 
give  it,  and  take  the  benefit, of  the  lapfe,  in  cafe  no  other 
prefents,  who  hath  right,  and  is  capable  of  prefetiting. 
For  ihat  the  bifhop  in  this^aff ,  as  in  otners,  hath  right  co 
^lipfe,  appears  from  hence,  that  the  ftatute  intended  no 
more  than  *o  put  the  untverficy  in  the  place  of  the  patron  } 
all*  rights  which  belong  to  others,  remaining  as  they  weie 
before*    Gibf.  771.  , 

Topreftnt\  Hereby  the  patron  is  only  d1  fabled  to  pre* 
fent ;  and  he  continues  patron  as  to  all  other  purpofes; 
and  therefore  he  (hall  confirm  the  leafesof  the  inCudibent^ 
I  H^fv.  3a. 

'  Or  t9  grant  an  avoiJance]  But  fuch  perfon,  by  being  dif- 
abled  to  grant  an  avoidance,  is  no  way  hindred  from  grant- 
ing the  advowfon  itfelf  in  fee,  or  for  life  or  years  bona 
fide,  and  for  good  confideration.     r  HatO.  32. 

^U  lbs  cbantilbr  andfcb^lars]  The  two  daufes  which 
g;hre  this  benefit  to  the  univerfities  refpedively,  are  private 
daufes,  whereof  the  judges,  without  pleading  of  chem» 
cannot  take  notice.     10  Co.  57. 

8c  %ftin  as  any  of  them  Jhall  be  void']  But  if  an  advowfon 
or  avoidance,  belonging  to  fuch  a  perfon,  come  into  the 
king's  hands,  by  reafon  of  an  outlawry,  or  convidion  of 
recufancy>  or  the  like  >  the  king,  and  not  the  univerfityi 
fliall  prefcnt     1  Haw.  32. 

During  fuih  time  as  the  patron  thereof  Jhall  hi  a  recufant 
anvidt]  When  the  prefentacion  for  that  turn  is  vefied  ta 
the  univerfity,  aitho'  afterwards  the  recufant  conformeth 
himfelf,  or  dieth,  yet  the  univerfity  (hall  prefent.     lO  Csm 

1.  By  the  i  W.  r.  26.  Every  perfon  who  (hall  refule 
6r  negled  to  make  and  fubfcribe  the  declaration  of  the 
30  C  2.  when  the  fame  (hall  be  tendred  by  two  jufticei 
Of  the  peace  as  in  the  faid  a£t  is  mentioned  ;  or  whoihall^ 
upon  notice  given  as  by  the  faid  ad,  refufe  or  forbear  to 
appear  before  them  for  the  making  and  fubfcribing  there* 
of»  and  (hall  thereupon  have  his  name  firname  and  place 
at  abode  certified  and  recorded  at  the  feffions ;.— every 
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foCb  perfoo  (a  recordedi  (hall  be  from  henceforth  adjudg^ 
difabled  to  make  fuch  prefentationt  collation,  nomination^ 
doottioay  or'  grant  of  any  avoidance  of  any  beneficd^ 
prtbendv  or  ccclefiaftical  living,  at  fully  as  if  fuch  perfoil 
were  a  popiih  recufant  convict.  And  the  univerfitiea 
fliall  hite  the  prefentation,  nomination,  collation,  and  do- 
nation,  yi  a. 

And  where  any  perfon  (hall  be  feifed  or  poficfled  of'anf 
•advowlbn,  right  of  prefentation,  collation,  or  nominatioa 
lo  anv  fuch  ecclefiafiical  living,  free  fchool,  or  hofpital  aa 
afareuid,  ip  truft  for  any  papift  or  popi(h  recufant,  whQ 
flull  be  convi^led  or  difabled  as  by  the  3  Ja.  c.  5.  or  bf 
this  ad  s  he  (hall  be  difabled  to  prefent  nominate  or  coi« 
late  to  any  fuch  eccteliaftical  living  free  fchool  or  hofpital^ 
or  Co  grant  any  avoidance  thereof,  and  fuch  prefentatiooi 
nominations  collations  and  grants  (hall  be  void  ;  and  tbf 
oniver(ities  (hall  proceed,  as  if  fuch  recufant  convifi  of 
diiabled  were  feifed  or  pofTcfTed  thereof.    /.  3. 

And  if  any  truftee  or  mortgagee  or  grantee  of  any 
avoidance  (hall  prefent  nominate  or  collate,  or  caufe  to  bt 
prefented  nominated  or  collated  any  perfon  to  any  fuch  e<!« 
cle(iaftical  living  free  fchool  or  hofpital,  whereof  the  tnift 
fliall  be  for  any  recufant  convi^  or  difabled,  without  giv* 
ing  notice  of  the  avoidance  in  writing  to  the  vice  chanceU 
lor  within  three  months  next  after  the  avoidance ;  he  (hall 
forfeit  500 1.  to  the  refpt£live  chancellor  and  fcholars  of 
the  univerfity  to  whom  the  prefentation  nomination  or  coU 
Jatioo  (ball  belong.    /  4. 

Provided,  that  the  faid  chancellors  and  fcholars  of  either 
univerfity,  (hall  not  prefent  or  nominate  to  any  benefice 
with  cure  prebend  or  other  ecclefiaftical  living,  any  per- 
ion  as  (hall  then  have  any  other  benefice  with  cure  of 
ibals :  and  if  any  fuch  prefentment  (hall  be  had  or  made 
of  any  fuch  perfon  fo  beneficed,  the  fame  (hall  be  utterly 
void.  /  5. 

And  if  any  perfon  fo  prefented  or  nominated  to  any  be^ 
nefice  with  cure,  (hall  be  abfent  from  the  fame  above  fixtjr 
days  in  any  one  year  {  in  fuch  cafe  the  faid  benefice  (hall 
be  void.    /.  6. 

Provided  always,  that  if  any  fuch  perfon  (ball  prefeat 
hioafelf  at  the  feffions  for  that  place  where  his  name  was 
recorded,  and  (hall  there  in  open  court  make  and  fubfcribe 
the  (aid  declaration,  and  take  the  oaths  (of  allegiance  and 
fnpremacy,  i  W.  r.  8.)  he  (hall  bedifcharged  of  the  {a\\ 
diCibilityy  and  be  enabled  to  make  (ucb  prcfcotmrac  colla- 
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tion  nomination  donation  and  grant,  as  if  tbis  aA  had  nol 
been  made.    /  7. 

S.  i.  Rifuft  $r  ftrbear^  In  the  care  of  Filzberhrt  and 
the  univerfity  of  Oxford^  the  party  was  fummoned  to  take 
the  oaths,  but  refufed  to  attend.  Upon  which  occafion^ 
It  was  declared  by  the  court,  that  the  juftices  ou^ht  to  be 
prefent  at  the  time  appointed  $  and  if  they  are  not  there^ 
it  is  a  good  excufe  for  the  party,  if  the  party  attends  ;  but 
there  is  no  neceility  that  the  juftices  (hoald.  be  prefent,  if 
the  party  does  not  come ;  it  is  fufficient  if  they  leave 
notice  at  the  place,  to  give  them  notice  if  the  partif 
comes ;  and  the  party  himfelf  is  obliged  to  do  the  firft 
mfi,  namely,  t6  attend  at  the  time  and  place  appointed. 
Comynij  183.  * 

r3.  And  by  the  12  Ja.Jf.  2.  r.  14.  It  is  further  enade^, 
that  every  papift  or  perfon  making  profeffion  of  the  po» 
pifli  religion,  and  every  child  of  fuch  perfon  not  being 
a  proteftant  under  the  age  of  twenty-one  years,  and  every 
mortgagee  truftee  or  perfon  any  way  intrufted  diredly  or 
indirefny,  mediately  or  immediately,  by  or  for  fuch  papft 
or  perfon  making  profeffion  of  the  popifh  religion  or  fuck 
child  as  aforefaid,  whether  fuch  truft  be  declared  by  writ* 
ing  or  not,  fliall  be  difabled  to  prefent  collate  and  nominate 
to  any  benefice  prebend  or  ecclefiaftical  living  fchool  hofpi* 
tal  or  donative,  or  to  grant  any  avoidance  of  any  benefice 
prebend  or  ecclefiaftical  living ;  and  every  fuch  prefent- 
ment  collation  nomination  and  grant,  and  every  admiffiofi 
inftitution  and  indudtion  thereupon  ftiall  be  void  :  and  the 
univerfities  fliall  have  the  prefentation  nomination  collation 
and  donation.    /•  !• 

And  when  any  prefentation  to  any  benefice  or  eccfe* 
liaftical  living  fhall  be  brought  to  any  arcbbifhop  bifhop 
or  other  ordinary,  from  any  perfon  who  fliall  be  reputed 
to  be,  or  whom  fuch  archbifbop  bifhop  or  other  ordinary 
(hall  have  caufe  to  fufpefl  to  be  a  papift  or  truftee  of  any 
perfon  making  profefHon  of  the  popifh  religion,  or  fuC* 
pe£led  to  be  fuch  ;  fuch  archbifhop  bifhop  or  other  ordinary 
(hall  tender  or'adminifter  to  every  fuch  perfon  (if  prefent) 
the  declaration  againft  tranfubftantiation  of  the  25  C.  2. 
and  if  abfent  fliall  by  notice  in  writing  to  be  left  at  the 
place  of  habitation  of  fuch  perfon,  appoint  fome  conve* 
nient  time  and  place  when  and  whete  fuch  perfon  fhall  ap* 
pear  before  fuch  archbifhop  bifhop  or  other  ordinary,  or 
fome  perfons  to  be  authorifed  by  them  by  commiffion 
■ndcr  their  feal   of  ofEcc  ^   who  (ball,  upon  fuch  ap« 
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petftnce,  tender  or  adminifier  the  faid  declaration  to  the 
pait^  making  fuch  prefentation  :  and  if  he  (hall  negled)  or 
refiife  to  make  and  fubfcribe  the  declaration  fo  tendred,  of 
Hull  negledor  refufe  to  appear  upon  fuch  notice,  fuch 
prefentation  (hall  be  void  ;  and  in  fuch  cafe  the  archbi(hop 
bifliop  or  other  ordinary  (hall,  within  ten  days  after  fuch 
negleiS  or  refufal,  fend  and  give  a  certificate  under  their 
ieal  of  office  of  fuch  negledl  or  refufal  to  the  vicechan- 
cellor  ;  and  the  prefentation  to  fuch  benefire,  for  that  turn 
only,  fliali  be  veiled  in  the  refpedlive*  chancellor  and  fcho« 
Jars.    /  2. 

And  for  the  better  difco very  of  fecret  trufts  and  fraudu* 
lent  conveyances  made  by  papifts,  it  is  enadted,  that,  when 
Che  prefentation  of  any  perfon  prefented  to  any  bentiicc  or 
ccclefiaftical  living  (hall  be  brought  to  any  archbifhop 
hi(hop  or  other  ordinary  ;  he  (hall,  before  he  give  inftiru* 
tion,  examine  the  perfon  prefented  upon  oath,  whether  to 
Che  heft  and  utmoft  of  his  knowledge  and  belief,  tne  per- 
fiio  who  made  fuch  prefentation  be  the  true  and  real  pt« 
Iron,  or  made  the  fame  m  his  own  right,  or  whether  he 
be  not  mediately  or  immediately,  dire£lly  or  indire£Uyt 
Cmftce  or  any  way  intruftcd  for  fome  other,  and  whom  by 
■ame,  who  it  a  papift  or  maketh  profeffion  of  the  popi(h 
iriigion,  or  the  children  of  fuch,  or  for  any  other  and 
whom,  or  what  he  knows,  has  heard,  or  believes  touching 
ttefame  ;  and  if  fuch  perfon  fo  prefented  (hall  refufe  to  be 
eumined,  or  (hall  not  anfwer  diredly,  the  prefentatioa 
flnll  be  void.    /.  3. 

And  the  chancellors  and  fcholars  of  the  refpedive  uni- 
ferfities,  to  whom  the  prefentation  to  fuch  benefices  and 
ecclefia(iical    livings    (hall    belong   in  cafe   the   rightful 

Srons  had  been  popifh  recufants  convid,  and  their  pre* 
tees  or  clerks,  may  for  the  better  difcovery  of  fuch 
fecret  and  fraudulent  trufts,  exhibit  their  bill  in  any  court 
flf  equity,  againll  fuch  perfon  prefenting,  and  fuch  per* 
t§a  as  they  have  reafon  to  believe  to  be  the  cefluy  que 
Craft  of  the  advowfon,  or  any  other  perfon  who  they  have 
cufe  to  fufpe£t  may  be  able  to  make  any  other  or  further 
difcovery  of  fuch  fecret  truft  and  praSices;  to  which  bill^ 
Che  defendants  being  duly  ferved  with  procefs  of  the  court, 
Cnll  forthwith  diredly  anfwer :  and  if  they  (hall  refufe  or 
DCgleA  to  anfwer,  in  fuch  time  as  (hall  be  appointed  by  the 
the  bill  (hall  be  taken  pro  confefTo,  and  be  allowed 
evidence  againft  fuch  perfon  fo  negleding  and  refu(ing» 
~  hit  truftecsi  and  his  or  their  clerk  i  provided,  that 
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fvery  pcrfon  having  fully  anfivered  fuch  bilU  >nd  not  know*^ 
l|ig  of  any  fuch  truft,  (ball  be  intitled  to  bit  cofts  to  b« 
tixcd  according  to  the  coarfe  of  the  court,    f,  \^ 

And  the  court  where  any  qu^ire  impedit  (hail  be  depend- 
iog^  at  the  inftance  of  ihe  fai^  chancellor  and  fcholart  or 
their  clerk  being  plaintiffs  or  defendants  in  fuch  fuit  by 
motion  in  open  court,  may  make  a  rule  or  order  requiring 
fatisfadion  upon  the  oath  of  fuch  patron  and  his  clerk^ 
who  in  the  faid  fuit  (hall  contcft  the  right  of  the  univer- 
fity  to  prefent,  by  examination  of  them  in  open  court,  or 
/  bycommilBon  under  the  feal  of  fuch  court  for  the  exami- 

nation of  them,  or  by  affidavit  as  the  fiid  court  (hall  find 
inoft  proper »  in  order  to  the  difcovery  of  any  fecret  truft 
frauds  or  pradlices  relating  to  the  faid  prcfentation  ;  and 
sf  it  appear  to  the  court,  upon  the  examination  of  fuch 
patron  or  clerk,  that  the  faid  patron  is  but  a  truftee,  then 
they  (hall  difcover  who  the  perfon  is  and  where  he  Uvess 
and  upon  their  refufal  to  make  fuch  difcovery,  or  to  give 
latbfafiion  as  aforefaid,  they  (hall  be  punifhed  as  guilty 
pf  a  contempt  of  the  court :  And  if  the  faid  patron  or  hit 
.      I-..        flerk  (hall  difcover  the  perfon  for  whom  the  faid  patron  it 
a  truftee ;  then  the  court,  on  motion  made  in  open  court» 
|hall  make  a  rule  or  order,  that  (he  pcrfon  for  whom  the 
|>atron  is  a  truftee  (hall  in  the  faid  court,  or  before  coai- 
iniffioners  to  be  appointed  for  that  purpofe  under  the  feal 
pf    the  faid    court,  make    and  fubfcribc  the  declaration 
agsinfttranfubftantiation  of  the  25  C.  2  and  likewife  onpain 
pf  incurring  a  contempt  of  the  faid  court^  (hall  give  fuch 
further  fatisfa6lion  upon  oath  relating  to  the  faid  truft,  a| 
the  court  (hall  think  fit :  and  fuch  perfon   fo  required  to 
inake  and  fubfctihe  the  faid  declaration,  and  refufiug  or 
fiegled^ing  fo  to  do,  fliall  be  efteemed  as  a  popi(h  rcci^anl 
ConvitSt  in  rcfpe£t  of  fuch  prefentation.    /.  5. 

And  the  anfwer  of  fuch  patron  and  the  perfon  fqr  whom 
be  is  intruded  and  his  and  their  cler):  or  any  of  them, 
and  their  examinations  and  affidavits  taken  as  aforefaid  by 
order  of  any  court  whete  fuch  quare  impedit  (halLbe  de* 
pending,  or  by  any  archbifhop  bifhop  or  other  ordinliry, 
pr  the  commi^ioners  as  aforefaid  (which  examinations  (hall 
therefore-  be  reduced  into  writing  and  figned  by  the  party 
fxamined  (hall  be  allowed  as  evidence  againft  fuch  patroi| 
(b  prefenting  and  his  clerk,    /I  ^. 

Provided,  that  no  fuch  bill,  nor  any  difcovery  to  be 

inade  by  any  anfwer  thereunto,  or  to  any  fuch  examini* 

^     ifoii  aa  aforefaid,  (hall  be  made  ufe  of  to  fubjed  toy  per* 
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fon  making  fdch  dircovery  or  not  anfwering  fuch  bill,  to 
any  peojlty  or  forfeiture,  other  than  the  loft  of  the  pre^ 
fenution  then  in  queftion.    j\  7. 

And  in  cafe  of  any  fuch  bill  of  difcovery  exWbited  by 
the  chancellor  and  fcl^olars  or  their  prefentee,  no  lapfe 
fliall  incur,  nor  plenarry  he  a  bar  againft  thenii  in  refpeft 
of  Che  benefice  or  ecclefiditical  living  touching  which  fuch 
bill  flia.l  be  exhi-'ited,  till  after  tnree  months  from  the 
time  that,  the  anfwer  to  fuch  bill  (hall  be  put  in,  or  the 
fame  be  taken  proconfeflb,  or  the  profecutioo  therieof  de* 
ferted  ;  provided  that  fuch  bill  be  exhibited  before  any 
bpfc  incurrco.    /  8. 

And  the  chancellor  and  fcholars  may  fue  a  writ  of 
quare  impedit  by  the  name  of  chancellor  and  fcholara, 
or  by  their  proper  names  of  incorporation,  at  their  eledion« 

And  in  cafe  of  any  fuch  truft  confefTed  or  difcovtred  by 
any  anfwer  tu  fuch  bill  or  fuch  examination  as  aforefaid^ 
llie  court  may  inforce  the  producing  of  the  deeds  relating 
Id  Che  faid  trufts,  by  fuch  metnuds  as  they  (ball  find  pro« 
per.    yi  10^ 

4.  And  by  the  11  G.  2.  r.  17.  It  is  further  enaSed, 
Ihac  every  grant  to  be  made  of  any  advowfon  or  right  of 
prefeotation  collation  n  mination  or  donation  of  and  to 
•oy  benefice  prebend  or  eccleriailkal  living  fchool  hofpital 
Of  donative,  and  every  grant  of  any  avoidance  thereof, 
by  any  papift  or  perfon  making  proft^ffton  of  the  popifli 
icligion,  whether  fuch  tru(t  be  declared  by  writing  or 
IKK9  (hall  be  null  and  void,  unlefs  fuch  grant  be  made 
'  bona  fide  and  for  a  full  and  valuable  confideration  to 
aail  for  a  proceftant  purchafer  and  merely  and  only  for  the 
bepefit  of  a  proteftant ;  and  every  fuch  grantee  or  perfoa 
chiming  under  any  fuch  grant  (ha'l  be  deemed  to  be  a 
iruftee  for  a  papift  or  perfon  profeiiing  the  popifh  religion 
vithin  the  aforefaid  a6t  of  12  An.  \  and  all  fuch  grantees, 
and  perfnns  claiming  under  fuch  grants,  and  their  prefen- 
Kes,  (hall  be  compelled  to  make  fuch  difcovery  relating  to 
Cich  graats  and  prefentations  made  thereupon,  and  by 
Ibch  methods,  as  by  the  faid  ad.  And  every  div'tfe  to 
fca  made  by  any  papiR  or  perfon  profeffing  the  popifb 
griigion,  of  any  fuch  advowlon  or  right  ot  prefeotation 
collation  nomination  or  donation  or  any  fuch  avoidance, 
.with  iatenc  10  fecure  the  benc*fit  thereof  to  the  heirs  or  fa* 
JBilvof  fuch  papiftor  perfon  profeffing  thepopifh  religion, 
Aall  be  null  and  void  ;  and  all  fuch  devifes,  and  perfona 
•cUming  under  fuch  devifcs,  and  their  prcfcntces,  (ball  in 
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like  manner  be  compelled  to  difcover,  whether  io  tbt  beft 
^  their  knowledge  and  belief,  fuch  devifet  were  not  ouMhi 
10  cbc  (aid  iount.   /•  5. 

XXXL  Shall  be  ms  excommunicated. 

I •  By  the  3  y.  r.  5.  Every  p»ptjh  recufant  cmviO  (hall 
ftand  and  be  reputed  co  all  intents  and  purpofes  difabled^ 
at  a  perfon  lawfully  and  duly  excommuni€ated»  and  as  if  he 
bad  been  To  denounced  and  excommunicated  according 
to  the  laws  of  this  realm,  until  be  (hall  conform  himlelf 
and  come  to  church  and  hear  divine  fervice  and  receive 
the  (acrament  according  to  the  laws  of  this  realm  and 
take  the  oaths  (of  allegiance  and  fupremacy,  1  IF.  c\  8.)  I  - 
and  every  perfon  fued  by  fuch  perfon  fo  to  be  difabled^ 
may  plead  the  fame  in  difabling  of  fuch  plaintiff,  as  if  be 
were  excommunicated  by  fentence  in  the  ecclefiafiical 
court.    /.  II. 

2*  And  by  the  3  y*  r.  4.  Upon  any  lawful  writ  war* 
rant  or  prccefs  awarded  to  any  (heriff  or  other  officer, 
for  the  taking  of  any  popifli  recufant  (aSoally)  excommv^ 
aicated  for  Aich  recufancy :  it  (hall  be  lawful  for  fuch 
iheriff  or  other  officer,  if  need  be,  to  break  open  any 
boufe  wherein  fuch  perfon  excommunicate  (ball  be,  or  to 
raife  the  power  of  the  county,  for  the  appreheiKting  of 
fuch  perfon,  and  the  better  execution  of  fuch  warrant.writ 
m  proceft.   /.  3^. 

XXXII.    Shall  not  repair  to  court. 

!•  By  the  3  J.  c.  5.  No  popifii  neufant  c^9vUt  (hall 
come  into  the  court  or  boufe  where  the  king  or  bis  heir 
apparent  to  the  crown  (hall  be,  unlefs  he  be  commanded 
fo  to  do  by  tbe  king,  or  by  warrant  from  the  lords  and 
others  of  the  privy  council^  on  pain  of  100 1.,  half  to  the 
king,  and  half  to  him  that  fliall  (ue  in  any  of  hii  majefty^ 
courts  of  record,    yi  2.  » 

2.  And  by  the  30  C  2.  fl,  2.  c.  i.  Every  peer  of  thia 
^eaim,  and  member  of  the  houfe  of  peers,  and  every 
peer  of  Scotland  or  Ireland,  being  of  the  age  of  one  and 
twenty  years  or  upwards,  not  having  taken  the  oaths  (of 
allegiance  and  fupremacy,  1  IK  c.  8.)  and  make  and  fi»h» 
icribed  ihe  declaration  againft  popery  of  the  30  C.  %*  Jl*  a» 
€*  J.  and  tstt'f  member  of  the  houfe  of  commons  not 
having  t«k<rn  the  faid  oaths  and  made  and  fubfcribed  the 
laid  dedaiationt  an4  every  perfon  convified  of  popi(h  re- 
c  culancj^ 
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cufanqft  who  (hall  come  advifedly  into  or  remain  in  the 
jireieiice  of  the  king,  or  (hall  come  into  the  court  or  houfe 
where  he  refides,  (hall  fufFrr  all  the  pains  forfeitures  and 
Jifiibiliiies  of  this  ad;  unlefs  he  do  in  the  next  term  after 
Aich  his  coming  or  remaining  take  the  faid  oaths,  and 
sake  and  fubfcribe  the  faid  declaration,  in  the  high  court 
of  chancery,  between  the  hours  of  nine  and  twelve  in 
the  forenoon :  That  is  to  Jaj^  he  (hall  be  difabled  to  exe* 
cute  any  office  or  place  of  profit  or  truft,  civil  or  military  |  ' 
or  to  fit  or  vote  in  either  houfe  of  parliament  or  to  make 
a  proxy  in  the  houfe  of  peers;  or- to  fue  or  ufe  any  aq« 
doo,  bill,  plaint,  or  information  in  courfe  of  law,  or  to 
profecute  any  fuit  in  any  court  of  equity  ;  or  to  be  guar« 
diaa  pf  any  child,  or  executor  or  adminiftrator  of  any 
perfcn,  or  capable  of  any  legacy  or  deed  of  gift ;  and  (hall 
forfeit  500 1.  to  him  who  (hall  fue.    /^  5»  6. 

But  this  a£t  (hall  not  extend  to  the  prejudice  of  any 
pcrfon  for  coming  into  or  remaining  in  the  prefence  oif 
the  king,  who  fliall  firft  have  licence  fo  to  do  by  warraol 
nndo'  the  hands  and  feals  of  fix  privy  counfellors,  by  or* 
der  of  his  majefly's  privy  council,  upon  fome  urgent 
occalion  therein  to  be  expreflfed ;  fo  as  fuch  licence  exceed  < 
act  ten  days,  and  that  it  be  firft  filed  and  put  upon  record 
■I  the  office  ^f  the-petty  bag  in  chancery,  for  any  one  to 
view  without  fee:  and  no  perfon  to  be  licenfed  above 
thirty  days  in  any  one  year.    /  1 2- 

Provided,  that  if  any  offender  (hall  after  fuch  oflfence 
take  the  oaths  and  fubfcribe  the  declaration  in  the  chan- 
cery in  manner  aforefsiid ;  he  (ball  from  thenceforth  be 
limd  and  difcharged  from  all  feizures,  penalties  and  lofiea 
which  he  alight  ocherwife  fuftain  by  reafon  of  being  a  po- 
pfli  rccnfant  convid  by  virtue  of  this  ad,  and  from  all  dif- 
abilities  and  incapacities  incurred  thereby ;  fo  as  fuch  free* 
aod  difcharge  extend  not  to  reftore  any  fuch  perfon 

any  office  or  place  filled  up,  nor  to  any  other  office  till 
*  after  a  year  from  taking  the  faid  oaths  and  making  the  faid 
ded vation  ;  nor  to  make  void  the  faid  forfeiture  of  500  L 

|[0UC  by  the  31  G.  3.  r.  3a.  /  to.    This  penalty  of 

'  AtM  Cf  2.  Cm  I.  is  repealed  a9  to  peers,  or  members  of 

At  WNife  of  peers  of  Great  Britain  or  Ireland^  profeffing 

At  lUman  catholick  religion,  who  (hall  take  and  fub« 

IMht  tl)e  oath  prcfcribcd  by  that  ad.] 


XXXI IL  Shall  not  come  wit  bin  ten  miles  of  Lmdmtm 

1.  By  the  3  J.  c.  5.  All  popifli  recufants  who  (bill  come 
dwell  or  remain  within  the  city  of  London  or  within  era 
miles  thereof,  who  (hall  be  indided  or  convided  of  recu* 
fancy,  or  who  fiiall  not  repair  unto  fome  ufual  church  or 
chapel  and  there  hear  divirie  fervice,  but  fhall  forbear  the 
fame  by  the  fpace  of  three  months,  (ball  within  ten  days 
after  futh  indidmenc  or  convidion  depart  from  the  faid 
city  and  ten  miles  compafs  of  the  fame,  and  alfo  (hall 
deliver  up  their  names  to  the  lord  mayor  if  fuch  recufant 
be  within  the  city  or  the  liberties  thereof;  and  if  the  fai4 
recufant  (hall  dwell  or  remain  in  any  other  county  within 
ten  miles  of  ihe  faid  city,  then  he  (ball  within  the  faid 
ten  days  deliver  up  his  name  to  the  next  juftice  of  the 
peace  within  fuch  county  :  on  pain  of  forfeiting  to  the 
king  100 1. ;  half  of  which  (hail  be  to  the  king,  and  half 
to  him  that  will  fue  in  any  of  the  king's  courts  of  record* 

2.  And  by  the  i  IF.  c.  9.  For  the  better  difcoveriog 
'and  removing  all  papifts  and  reputed  papifts  out  of  LiOD* 
don  and  Weftaiinfter  and  ten  miles  of  the  fame ;  the 
lord  mayor,  and  every  juftice  of  the'  peace  of  London 
Weftminfter  and  Southwark,  and  of  the  counties  of  Mid- 
^lefex  Surrey  Kent  (and  Efl'ex,  i  fF.  c.  17.)  (hall  cada 
to  be  arrefted  and  brought  before  him  every  peribn,  not 
being  a  merchant  foreigner,  as  is  repurtd  to  be  a  papiftf 
and  tender  to  him  the  declaration  ot  the  30  C  2.^.  %• 
t,  I.  and  if  he  refuftr  to  mjke  and  fubfciibe  the  fame* 
and  (hall  after  fuch  refufal  continue  within  the  faid  dif* 
tance,  he  (hall  forfeit  and  iuSer  as  a  popi(h  recu(ant  ooe*    ^ 

And  every  juftice  of  the  peace  (ball  certify  every  fiich  *! 
fubfcription  before  him  taken,  and  alfo  the  nances  of  aft   1 
perfons  refufing  upon  tender  to  make  or  fubfcribc  as  a(bffe» 
faid,  under  his  hand  and  feal,   into  the  court  of  king's 
bench  the  next  term,  or  elle  at  the  next  quarter  feflfeo^   ' 
ef  the  county  or  place  where  fuch  taking  fubfcribing  or 
lefufal   (hall  happen:    And  if  the  faid  perlbn,   fo  refpfiog 
and  certified,  fhall  not  within  the  nextMerm  or  IcAaei    . 
after  fuch  refufal  appear  in  the  court  of  king's  ben«h  er 
feffions  where  fuch  certificate  (hall   be  returned,  and  ii 
open  court  make  and  (ubfcrlbe  the  fame,  and   indorfeor  ^ 
^nter  his  fo  doing  upon  the  certificate  fo  returned;  he 
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ull  be  from  die  time  of  fuch  his  negled  or  refufil  ttken 
id  ulju^ged  a  poipifb  recufant  convid,  and  at  Aich  to 
iffcit  Jind  be  proceeded  againft,    Jl  3. 

But  thii  »St  aot  to  extend  to  any  foreigner  being  a 
wnial  farvant  to  any  amb^lTador  or  pubiiclt  agent.    /.  4, 

(But  by  31  C?.  3.  c.  32.  /.  19.  The  ad  of  i  IK  e.  9, 
Wl  not  extend  to  any  perfon  profelSng  the  Roman  ca- 
boliclE  religion  who  (hall  take  and  rubftribe  the  oath  of  aU 
(giancc,  abjuration,  and  declaration  therein  before  ap« 
MMDtn)  to  be  taken  and  fublcribed  ;  for  which  fee  j^StllfL 
tow  B.  and  in/ra  XiFI.} 

tXXJF,  Stall  net  remove  above  five  miies  from  their 
^  babitaticn, 

I.  By  the  35  El.  (.  2.  Every  perfon  abo?e  the  age  of 
bteen,  and  having  anjr  certain  place  of  abode,  who  be. 
idg  1  p»pi/b  rimfant  jhall  it  cmviStid  for  not  repairing  to 
church,  {vid.Jvpra  Xf^.)  and  being  within  this  realm  at 
ftc  time  he  Ihall  be  convi£{ed,  fball  within  forty  days  next 
dtcr  fuch  convifiion  (if  not  rellraincd  by  imptironmcnt, 
■rby  the  king's  command,  or  by  order  of  fix  or  more  of 
be  privy  council,  or  by  ficlcncfs,  and  in  cafe  of  fuch  re« 
lyaiat  then  within  twenty  days  after  the  removal  of  fuch 
icftnint]  repair  to  hi)  place  of  ufual  dwelling  and  abode, 
mi  iball  not  at  any  time' after  remove  above  five  mile* 
bpBi  thence  J  on  pain  of  forfeiting  his  goods,  and  alfo  of 
briotiDg  to  the  king  all  his  lands  rents  and  annuities 
Jprlog  life.    /  3. 

And  every  fuch  oflender  which  hath  copyhold  or  cu- 
loaun  lanoi,  Hiall  forfeit  the  fame  during  bis  life  to  the 
t^rrf  of  the  manor,  if  fuch  loid  be  not  a  popilh  recufant 
BonviS }  ard  if  he  be,  then  fuch  forfeiture  fhall  be  to  the 

IJi»B-     /■  5- 

And  all  fuch  perfons  at  are  to  repair  to  their  place  of 
Swelliag  2nd  abode,  and  not  to  remove  above  five  miles 
firom  thence  as  is  aforcfaid,  (hall  within  twenty  day*  next 
pftcr  coming  to  fuch  place  notify  their  coming  thither, 
ind  prefent  themfelves  and  deliver  their  true  names  .in 
jfriliftg,  to  the  miniller  or  curate  of  the  parifb  and  to  a 
^b^tvble  of  the  town ;  and  thereupon  the  faid  miniller  or 
omse  (hall  enter  (he  fame  in  a  book  to  be  kept  in  every 
^^  for  that  purpofe.    /.  6. 

■M  the  fsid  minifter  or  curate  and  the  faid  conftable 

^certify  the  liune  io  writing  to  Uie  next  general  or 
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garter  feffions,  to  be  cntred  by  the  clerk  of  the  peftce  in 
the  roils  of  the  feffions.    /  7. 

And  if  any  fuch  perfon,  being  a  popiflb  recufant  (not 
beioe  a  feme  covert,  and  not  having  lands  of  the  clear 
yearly  valae  of  twenty  marks,  or  goods  above  the  value 
cf  4ol.)  (hall  not  within  the  time  before  limited  repair 
to  his  place  of  ufual  dwelling  and  abode,  and  thereupon 
notify  his  coming  as  aforefaid ;  or  at  any  time  after  his 
repairing  to  any  fuch  place,  (hall  pafs  or  remove  above 
five  miles  from  thence  i  and  (hall  not  within  three  montha 
next  after  he  (ball  be  apprehended  for  ofiending  as  afore- 
faid, conform  himfelf  in  cpming  to  church,  and  in  mak« 
ing  fuch  publick  confeffion  and  fubmiffion  as  is  bereia  , 
after  dire£led)  being  thereunto  required  by  the  bi(bop  of 
the  diocefe,  or  a  juftice  of  the  peace,  or  by  the  miniSer 
0r  curate  of  the  pariQi  $  ia  every  fuch  cafe,  every  fuch 
offender,  being  thereunto  warned  or  required  by  two 
juftices  of  the  peace  or  the  coroner,  (hail  upon  bis  cor- 
poral oarh  before  two  juftices  of  the  peace  or  a  coroner 
abjure  the  realm  for  ever;  and  thereupon  (hall  depart 
out  of  this  realm  at  fuch  haven  and  port,  and  withia 
fuch  time,  as  (hall  be  afljgned  and  appointed  by  the  faid 
jufiices  or  coroner,  unlefs  he  be  letted  or  fiayed  by  fuch 
Jawful  and*  reafonable  means  or  caufcs,  as  by  the  commoe 
laws  of  this  realm  are  permitted  and  allowed  in  cafea  of 
abjuration  for  felony;  and  in  fuch  cafes  of  let  or'ftay^ 
then  within  fuch  reafonable  and  convenient  time  after,  aa  * 
the  common  law  requireth  in  cafe  of  abjuration  for  feiofly* 
/•  8- 

And  every  juftlce  of  the  peace  or  coroner  before  whom 
fuch  abjuration  (hall  be  made,  (hall  caufe  the  fame  pre* 
fently  to  be  entred  of  record  before  them,  and  certify  the 
fame  to  the  next  afllzes.    /  9, 

And  if  fucb  offender  (hall  refufe  to  make  fuch  abjurtv 
tion,  or  after  abjuration  made  (hall  not  go  to  fuch  haip 
ven  and  within  fuch  tin^e  as  is  before  appointed,  and 
from  thence  depart  out  of  this  realm,  or  after  fucb 
departure  (hall  return  without  the  king*s  fpecial  licence; 
he  (hall  be  guilty  of  felony  without  benefit  of  clcKft 
/  10. 

Provided,   that  if  any   perfon  fo  reftrained   (ball  be 
urged  by  procefs  or  be  bound  without  fraud  or  covin  to 
make  appearance  in  any  of  the  king's  courts;  or  fliall 
be  required  by  three  or  more  of  the  privy  council,  or  bf  ' 
four  or  more  of  any  commiffioners  to  be  in  that  behalf  ^ 
aiCgned  by  the  king,   to  make  appearance  before  fuch 
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coDBcil  or  commiffioners :  in  fuch  cafe,  he  fliall  incur  no 
fMrfdciire  for  travelling  to  make  appearance  accordingly^ 
■or  for  hit  abode  concerning  the  fame,  nor  for  conveni- 
cm  tiine  for  his  return.    /^  13- 

And  if  any  fuch  perfon  fo  retrained  fliall  be  bonnd  or 
onght  to  yield  his  bcnly  to  the  flieriffi  upon  proclama« 
don  in  that  behalf  without  fraud  or  covin  to  be  madej 
in  fuch  cafe  he  fliall  not  incur  any  forfeiture  for  travel- 
ing for  that  purpofe  only,  nor  for  convenient  lime  for  hia 

mra*   fm  14* 

Provided  alfo,  that  if  any  perfon  that  fliall  ofFend 
agunft  this  ad,  fliall  before  he  be  thereof  convicted, 
OMM  to  feme  parifli  church  on  fome  funday  or  other  fef« 
ibal  day,  and  there  hear  divine  fcrvice,  and  at  fervic« 
tinCt  before  the  fermon,  or  reading  of  the  gofpel,  make 
nbiic  and  open  fubmiffion  and  declaration  of  his  con« 
\mktf\  he  fliall  be  difcharged.  Which  fubmiffion  fliali 
tc  as  feDoweth :  1  A.  B.  do  humbly  confefs  and  acknow- 
that  I  have  grievoufly  oiFended  God  in  contemning 
ajefty'a  good  and  lawful  government  and  authority, 
WabAndng  myfelf  from  church,  and  from  hearing  di* 
yntm  fiervice,  contrary  to  the  godly  laws  and  ftatutcsof, 
ttiamlm:  And  I  am  heartily  forry  for  the  fame,  and 
do  acknowledge  and  teftify  in  my  confcience,  that 
Ae  bUhop  or  fee  of  Rome  hath  not  nor  ought  to  have 
any  power  or  authority  over  her  majefty,  or  within  any 
}m  aia}cfty*s  realms  or  dominions  :  And  I  do  promife  and 
pioccft,  without  any  diffimulation,  or  any  colour  or  means 
af  any  difpenfation,  that  from  henceforth  I  will  from 
line  10  tine  obey  and  perform  her  majefty's  laws  and  fla* 
oecfy  in  repairing  to  the  church,  and  hearing  divine  fer« 
vice,  and  do  my  uttermoft  endeavour  to  maintain  and  de« 
lend  the  fame.    /  15, 16. 

And  tha  minifter  or  curate  fliall    prefently  enter  the 
into  a  book  to  be  kept  in  every  parifli  for  that  pur- 
fofe;  and  within  ten  days  fliall  certify  the  fame  in  writing 
la  the  bifliop.   /•  1 7. 

And  if  any  perfon  fliall  relapfe  after  his  fubmiifioh,  he 
kM  have  no  benefit  by  fuch  his  fubmiffion.    /  18. 

And  manied  women  fliall  alfo  be  bound  by  this  2&^ 
only  in  the  cafe  of  abjuration.  /  19. 
yftw  milis]  It  feems  that  the  miles  fliall  be 
Conipntcd  according  co  the  englilh  manner,  allowing 
B760  yards  to  each  mile;  and  that  the  fame  fliall  be 
not  by  flraight  lines,  as  a  bird  or  arrow  may 
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fly,  but  according  to  the  neareft  aod  mod  ufual  way* 
I  Haw.  25. 

Im  cafii  of  abjuration  for  filony]  Anciently,  if  a  man  had 
committed  felony,  and  did  fly  co  a  fanAuary,  that  iS|  to 
a  church  or  church  yard,  before  he  was  apprehended,  he 
might  not  be  taken  from  tt;ence  to  be  tried  for  hia 
crime ;  but  on  confeffion  thereof  before  the  jufticet,  oc 
before  the  coroner,  be  was  admitted  to  abjure  ihe.realar: 
but  afterwards  this  privilege  oi  jan^iuary^  by  the  ai  J. 
c.  28.  was  taken  a^-ay.  But  the  tf/>;«ra//>a,  where  ilia 
by  ftatute  fpecially  appointed,  as  in  the  prefent  cafe,  docb 
fiill  continue. 

jthjuratton]  The  form  whereof,  according  to  the  an* 
cient  books,  is  thus :  This  hear  you.  Sir  coroner,  that  I 
J.  O.  of  •        in  the  county  of  ■  am  a  popifli  racu^ 

iant,  and  in  contempt  of  the  laws  and  fiatutea  of  Eof- 
land,  1  have  and  do  refufe  to  come  to  iHeir  church:  I 
do  therefore,  according  to  the  intent  and  meaoing  of  thi 
ftatute  made  in  the  35th  year  of  queen  Llizabeth,  ajijura 
the  realm  of  Engliind.  And  I  (hall  hafte  me  towards  cha 
port  of  P,  which  you  have  given  and  affigned  to  mc^  and 
Chat  I  fhall  not  go  out  of  the  highway  leading  tbttheft 
nor  return  back  again;  and  if  I  do,  I  will  that  I  ko 
taken  as  a  felon  of  the  king :    And  that  at  P,  I  will  dili- 

iently  feek  for  p^fTage,  and  1  will  tarry  there  but  ooo 
ood  and  ebb,  if  1  can  have  paflage ;  and  unkb  I  caa 
have  it  in  fuch  fp^ce,  I  will  go  tytty  day  into  iha  (ea  upl9 
my  knees,  alTiying  to  pafs  over.  So  help  me  God  aod 
his  doom      St4im.  1 16.     Mir,  b.  i.     Offic.  Cor.  49^ 

2.  And  by  the  3  J,  r  5.  /  7.  The  king,^or  three  of 
the  privy  council  in  writing  under  their  hands,  may.giw# 
licence  to  every  fuch  recuf^nt  to  go  and  travel  out  of  Cht 
com  pafs  of  five  miles,  for  fuch  time  as  in  t^e  faid  liceooo  • 
fhall  be  contained,  for  their  travelling  attending  and 
returning,  and  without  any  other  caufe  to  be  expreflM 
within  the  faid  licence :  And  if  ^ny  perfon  fo  confiocd  . 
fhall  have  neccflary  occafion  or  bufinefs  to  go  and  trattl 
out  of  the  compafs  of  the  faid  five  miles,  then  upon  K*  * 
cence  in  writing  in  that  behalf  to  be  gotten,-  under  ihC 
bands  and  feals  of  four  j unices  of  the  peace  of  the  faiM 
county  divifion  or  place,  next  adjoining  to  the  plaee  e& 
abode  of  fuch  recufant,  with  the  privity  and  afleat  is 
writing  of  the  bifliop  of  the  diocefe,  or  of  the  Ueutenaal 
or  a  deputy  lieutenant  of  the  county  refiding  withia  ihi 
faid  county  or  liberty,  under  their  handa  and  feaia  (bj 
Vhich  licence  (hall  be  fpecjiicd  both  thc'particular  caM; 
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Off  the  liraice  and  the  time  how  long:  the  ptrty  (hall  be 
aMenC  in  traveiling  attending  and  returning) ;  it  (bail 
be-  lawful  for  Tuch  perfon  to  go  and  travel  about  fucb  his 
oeceflary  bufinefs  for  fuch  tiine  only  as  fliall  be  com* 
friftd  m  the  faid  licence,  the  party  (o  licenfed  firft 
■wkinft  oath  before  the  faid  four  juflices  or  any  of  them, 
tkiC  he  hatb  truly  informed  them  of  the  caufe  of  hia 
Jivncyy  and  that  be  (hall  not  make  any  caufelefs  ftaya. 
Aad  every  perfon  fo  confined  who  fliall  go  above  five 
■ilea  froei  the  place  to  which  he  is  confined,  n^it  having 
bdk  licence,  and  not  having  taken  fuch  oath,  fliall  fuffcr 
aa  by  the  35  EL  c,  2. 
Em  II  y.  PiUr  MaxfiM  was  indidied,  that  he  being  • 
ified  recufant  departed  above  five  miles  from  hit 
Ib  in  Walilood  in  the  county  of  Stafford  contrary 
fiatiite.  The  defendant  pleaded,  that  he  inform* 
dl  Kelph  Snead,  Walter  Bagnal,  and  two  other  juftioet 
^  cbe  peace  of  the  county  of  Stafford  (the  faid  Wal* 
M  beiBg  alfo  a  deputy  lieutenant  there),  that  he  had 
occafions  to  go  to  London,  about  bufinefs  oon* 
liflg  bia  eftate,  and  made  oath  before  them  that  it  was 
If  whereupon  they  by  writing  under  their  feals  gave 
■niD  him  to  go  to  London,  or  to  other  places,  aa 
required,  for  fix  months  $  by  virtue  whereof 
jM'VPBfit}  and  fo  juftifies.  And  it  was  thereupon  de- 
I.  Becaufe  the  flatute  is,  that  four  juflices, 
aflent  of  a  Lieutenant  in  writing,  or  one  de« 
JjfButenant  in  writing,  may  give  licence  ;  for  it  ought 
I'^W  by  four  juftices  befidcs  the  deputy  lieutenant: 
■II  cbe  court  were  of  that  opinion  ;  for  the  fta- 
eppoiating  precifely  the  number  of  the  juflicea^ 
cue  afleat  as  aforefaid,  it  ought  to  be  exaSly  pur- 
I  and  it  is  not  fufficient,  that  a  deputy  lieutenant  be 
it  ahe  four.  1.  1  he  licence  is  not  good,  becaufe  it 
fJeaded  to  be  under  their  hands  \  and  it  is  not  fufi* 
ie  plead  it  to  be  under  their  feals :  Alfo  the  li* 
ongbt  to  (hew  the  particular  caufe  of  the  licence,  and 
liich  general  manner,  for  urgent  caufes.  Where* 
«  given,  that  if  caufe  were  not  ftiewn,  judg* 
flMold  becnued  for  the  Icing.     Cr^.  Joe.  352. 

SkaU  bt  difabkd  as  i§  law,  pbyj!ck,  and 

offices. 

3  7*  ^*  5«     ^^  recji/ant  convi^  fliall  praAife  the 
law  ef  this  realm  as  a  counfellor  clerk  attorney 
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m  (oWdtBTt  nor  fball  prafiiie  the  civil  law  as  aSrotafe  <lf 
proAor  i  nor  pra£bfe  pbyfick,  nor  exercife  the  trade  of 
an  apothecary ;  nor  (hall  be  judge  mioifter  clak  or  ftew^ 
ard  of  or  in  any  court,  or  keep  any  court,  nor  fhall  be 
regifter  or  town  clerk,  or  other  mioifter  or  officer  ih  inf 
court ;  nor  (hall  bear  any  office  or  charge,  aa  captain^ 
lieutenant,  corporal,  ferjeant^  ancieot-bearer,  or  other 
effice  in  camp,  troop^  band  or  company,  of  foldiers;  nor* 
fliall  be  captain  mafter  or  governor  or  bear  any  office  of 
-  charge  of  or  in  any  (hip  caftle  or  fortre(f  of  the  king  $  but 
fhall  be  utterly  difabled  for  the  fame:  and  every  perfoo 
offending  herein  (hall  alfo  forfeit  lOOL,  half  to  the  kiog^ 
and  half  to  him  that  (hall  fue  in  any  of  the  king'a  courta  of 
record./  8« 

And  no  p^pijh  nnifant  convtSI^  or  having  a  wife  being  n 
popifll  recufant  convid,  (hall  exercife  any  publick  office  or 
charge  in  the  commonwealth  ;  but  (hall  be  utterly  difabled 
to  exercife  the  fame  by  himfelf,  or  by  his  deputy :  Except 
fuch  hufband  himfelf,  and  his  children  whidi  (baU  be 
above  the  age  of  nine  years  abiding  with  him,  and  hia 
fervaots  in  hou(hoId,  (hall  once  a  month  not  having  anf 
reafonabte  excufc  to  the  contrary,  repair  to  fome  church 
or  chapel  ufual  for  divine  fcrrvice,  and  there  bear  divine 
fervice:  and  the  faid  hufband,  and  fuch  his  children  and 
'iervants  as  are  of  meet  age  receive  the  facrament  of  the 
IxMrd*8  fupper,  at  fuch  times  as  are  limited  by  the  laws  of 
this  realm,  and  do  bring  up  his  faid  children  in  true  reli* 
gion.    /.p. 

'[The  7  tf  8  ^.  3.  c.  24-  and  i  G.  1.  ft.  2.  c.  13.  alia 
impofed  certain  penalties  on  perfons  a6ling  as  counfellora 
at  law,  barrifterS)  attorneys,  folicitors,  clerks,  or  notaries^ 
before  having  taken  the  oaths  of  allegiance,  fupremacy, 
and  abjuration,  as  mentioned  in  thofe  a£ls,  and  fubfcribed 
the  declaration  againft  tranfubftantiation  of  the  25  C.  2.  ( 
tmt  the  31  G.  3.  r,  32./  22.  fubftitutes  in  their  room  the 
oath  and  declaration  therein  contained,  which  are  to  be 
taken  fubfcribed  and  regiftered  in  the  fame  manner  aa  the 
former  oaths  and  declaration,  for  the  purpofe  of  enabling 
perfons  profeflling  the  Roman  catholick  religion  to  aA  in 
the  aforefaid  capacities;  /•  /•  by  9  G.  2.  c.  zb.f.  3.  with- 
in  fix  months  after  their  admiffion,  at  one  of  the  courts  at 
Weftminfter  or  the  general  or  quarter  feffions  of  the  plac^ 
where  they  rc(ide.] 
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XXXVL  (A)  Shall  not  he  executors^  adminiftratorsj 

or  guardians. 

By  the  3  J.  c,  5.  A  recufant  c$nvi&  (hall  be  difabled 
to  be  executor  or  adminiftrator  by  force  ot  any  teftament 
or  letters  of  adroiniftration  \  nor  Qiall  have  the  cuftody  of 
any  child  as  guardian  in  chivalry,  guardian  in  focage,  or 
guardian  in  nurture  of  any  lands  freehold  or  copyhold. 

And  the  next  of  kin  of  fuch  child  to  whom  the  lands 
caooot  lawfully  defcend,  who  fhall  ufually  reforc  to  fome 
church  or  chapel  and  there  hear  divine  fervice,  and  receive 
the  facrament  thrice  in  the  year  next  before,  (hall  have 
the  cuftody  and  education  of  fuch  child  and  of  his  lands 
holdcn  in  knights  fervice,  till  the  full  age  of  the  faid  ward 
of  twenty-one  years }  arid  of  his  lands  holden  in  focage»% 
as  a  guardian  in  focage ;  and  of  his  lands  holden  by  copy 
of  court  roll  of  any  manor,  fo  long  as  the  cuftom  of  the 
faid  manor  (hall  allow  the  fame :  and  (hall  yield  an  ac- 
count of  the  pro&3  of  the  fame  to  the  faid  ward.    /  23* 

And  if  any  of  che  wards  of  the  king  or  of  any  other  (hall 
be  granted  or  fold  to  any  popi(h  recufant  convid,  fuch 
grant  or  fale  (hall  be  void.    f.  24. 

IXXXFL  (B)  Papifts  to  enjoy  lands  muji  take  and 
Juhjcribe  the  oath  frefcribed  by  1%  G.  ^.  c.  60. 

Papifts  to  enjoy  lands  mud  within  fix  months  after  the 
accruing  of  their  title  take  and  (ubfcribe  the  oath  of  the 
18  G»  3*  f.  60.  for  which  vid.  in/ta  XLV.  in  noUJ\ 

XXXV IL  Inr oiling  deeds  and  wills  offapijis. 

X.  By  the  3  G.  c.  18.  ^  21  G.  3.  r.  51.  No  manors  or 

lands,  or  any  intercft  therein,  or  rent  or  profit   thereout, 

ftiU  pafs  alter  or  change  from  any  papif^  or  perfon  pro- 

jfefling  the  popilh  religion,  by  any  deed  or  will,  except 

Inch  deed  within  Ax   months  after  date,  and    fuch  will 

*  'Vichin  (tx  months  after  the  death  of  the  teftatur,  be  inrolled 

.  ^  one  of  the  king's  courts  of  record  at  Weflminft^r,  or 

vitUn  the  county  wherein  the  manors  and  Unds  do  lie, 

hf  the  cuftos  rotulorum  and  two  juftices  of  the  peace  and 

Aft  ckrk  or  deputy  clerk  of  the  peace,  or  two  of  them, 

whereof  the  clerk  of  the  peace  or  his  deputy  to  be  one. 

ULapealed  by  31  G.  3.  c.  32./  21.  Vid.  infra  XXXVIIL^ 

Vol.  III.  •  N  2.  But 
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2.  But  by  the  to  G.  c»  4.  Leafes  of  lands  made  hj  pa* 
pi(bs  or  perfofia  profcffing  the  popifii  religion,  to  any  pro* 
teftant,  whereon  the  full  yeaiiy  value  or  the  ancient  or 
mod  accudunied  yearly  rent  or  more  (ball  be  referveJ, 
fliaU  be  good  without  imoUing.    /-  19* 

3*  And  by  fcveraJ  teniporary  ^Q$  from  time  to  time, 
^cb  deeds  apd  wills  fhall  be  gopd*  if  tbey  be  inroiled  be« 
fore  a  time  thereio  refpedively  Itoiited. 

And  00  purchafe  made  for  Ml  and  valuable  cckoflder- 
ation  of  any  manors  mefluages  or  lands,  or  of  any  inivcft 
therein,  by  any  proieftiintt  and  merely  |iod  ooly  for  the 
beoefit  of  proteftiRts,  (hall  be  impeached  or  avoided  bj 
reafon  that  any  deed  or  will  thro'  which  the  title  theieto  is 
derived  hath  not  been  inroHed;  fo  as  no  advantage  was 
taken  of  the  want  of  inroUment  thereof  before  fucb  pur- 
cbafe  was  ntade,  and  lo  as  no  decree  or  judgment  bath 
been  obtained  for  want  of  the  inrollmenc  of  fucb  deeds  or 
wills. 

Provided,  that  this  (hall  not  extend,  to  make  good  any 
grant,  leafc,  or  mortgage  of  the  advowfon,  or  rigbt  c^ 
prefentftion,  collation,  nomination,  or  donation  of  and 
to  any  benefice,  prebend,  or  ecclefiallical  living,  fchool, 
hofpital,  or  donative,  or  any  avoidance  thereof,  made 
by  any  papift  or  per  Ton  pr^fedlng  the  popiib  religioQ,  in 
tru(l,  dirt£tly  or  indireAly,  mediately  or  immediatelv^ 
by  or  for  any  fuch  papift  or  perfon  profeffii^g  the  popi(h 
religion,  whether  fuch  truft  hath  been  declared  by  writh- 
ing or  not. 

XXXVIII.  Regijlring  ejiates  ofpapip. 

I.  By  the  i  G,  fl.  2.  c  55.  Every  perfon  having  any 
eftate  or  intereft  in  any  Und.s,  being  a  popifh  recufant  or 
papift  or  educated  in  the  popi(b  religion  or  whofe  parent 
or  parents  (hall  be  a  papift  or  papids  or  who  (ball  ufe  or 
profefs  the  popiih  religion,  (hall  within  fix  months  after 
he  (hall  attain  to  the  age  of  twenty*  one  years  take  the  oaths 
of  the  I  G.Ji,  2.  c,  13  and  repeat  and  fubfcrtbe  the  de* 
claration  again(l  popery  of  the  30  C  2.  in  one  of  the  courts 
at  Weftminfter  or  at  the  feflions  of  the  peace  where  fuch 
lande  or  fome  part  thereof  (hall  lie,  between  the  hours  of 
nine  and  twelve  in  the  forenoon;  or  in  default  thereof, 
Ihall  within  fix  months  next  after  the  time  appointed  for 
him  to  take  the  oaths,  and  fo  from  time  to  time  within  lix 
months  after  he  or  any  trufiee  for  him  (hall  come  into  the 
poflefiion  or  perception  of  the  rents  or  profits  of  anv  other 
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landff  regifter  or  procure  to  be  regiffred  his  name  and  all 
fiicb  lands,  in  what  parifli  tdwn(hip  or  place  the  fame  do 
lie,  and  who  are  the  pofleflTort  thereof,  «nd  what  eftate  or 
inlcreft  he  has  in  the  fame,  and  the  yearly  rent  if  the  fame 
Iball  be  lett  $  and  if  the  fame  be  lett  upon  leafe,  then  by 
whom  fuch  leife  was  made,  what  yearly  or  other  rent  it 
lefervcd  thereupon)  and  what  fine  or  fum  of  money  was 
paid  fqr  fuch  leafe,  in  cafe  the  fame  was  made  by  himfelf 
or  any  perfon  in  cruft  for  him  or  that  he  was  pahy  or 
privy  thereunto  2  and  the  time  and  day  of  the  month  and 
year  when  fuch  entry  fhall  be  made,  ■  in  a  parch- 

Aeot  book  or  roll  which  (hall  be  kept  by  the  clerk  of  the 

/I. 

And  every  fuch  perfon  Iba!]  t^ke  care  that  his  name  be* 
within  the  faid  fix  months  allowed  for  making  fuch  regif* 
try,  fubfcribed  to  fuch  rcgiftry  in  the  prefence  of  two  juf- 
ticcs  in  open  felfions,  cither  by  himfelf,  or  by  his  attor- 
ney thereunto  lawfully  authorized  by  warrant  of  attorney 
Qoder  his  hand  and  feal  executed  by  him  in  the  prefence  of 
two  witneiles,  who  (hall  make  proof  of  fuch  execution 
vpoo  I  heir  oaths  at  the  fefHons  where  fuch  name  fliall  be 
fiibfcribed  or  regiilry  produced;  and  two  juftices  then 
prefent  iball  fubfcribe  their  names  to  fuch  entry  as  wit- 
aefles  that  the  fame  was  duly  made,  and  in  default  thereof 
each  of  the  faid  juftices  then  prefent  (hall  forfeit  20 1.  to 
Ike  king.    /  i. 

And  the  clerk  of  the  peace  (hall  keep  parchment  books 
•r  rolls  at  fome  notorious  place  within  his  divi(ion,  and 
Ihall  by  himfelf  or  his  lawful  deputy  enter  therein  the 
chriftian  and  furnames  of  every  fuch  perfon  who  (hall  come 
in  perfon  and  defire  to  be  rcgiflrei',  or  (hall  fend  any  writ* 
ing  onder  his  hand  to  him  or  his  deputy,  dcfiring  him  to 
tmttet  his  name ;  and  fhal!  alfo  regider  the  eflate  in  lands 
Off  every  fuch  perfon,  in  fuch  mc-^nner  and  in  fuch  words 
IS  he  fliall  by  any  writing  figt.ed  by  him  defirc:  Provided 
that  fuch  perfon  pay  the  fees  hereby  appointed  for  the  fame, 
aad  chat  he  apply  to  the  faid  cleik  of  the  peace  or  his  dc- 
pecj  to  enter  fuch  regiftiy,  and  deliver  to  him  in  writing 
the  words  he  defires  to  have  fo  regiffered  or  cntrcd  ten 
49f%  before  the  fcflions  where  the  entries  are  to  be  fub- 
loihed.  And  fuch  clerk  cf  the  peace  or  his  deputy  (hall 
fuch  perfoos  names  anJ  rcgidry  of  their  eftat'-s  before 
nlbit  feflions  after  fuch  drlivery,  in  the  faid  books  or 
I  end  fhall  carry  the  fdiJ  books  and  rolls  in  which 
entries  (hall  be  fo  made,  to  the  next  and  every  other 
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feffions  of  the  peace,  until  the  time  of  fudi  Tubferibing 
ftall  be  expired.  And  fuch  cl^rk  of  the  peace  ihati  alfo 
keep  alphabetieaF  tables  of  the  furhames  of  all  fuch  perfens 
whofe  names  and  cftates  (hall  be  regii^red;  and  of  the  pa* 
riflies  and  towofhlps  where  the  lands  fo  regiOred  lit^  with 
reference  to  the  place  in  the  books  or  rolls  where  fuch 
names  and  lands  (hall  be  regidr^  ;  and  (hall  alfo  cirefully 
keep  al)  fuch  warrants  of  attorney  as  (hall  be  fo  prbved  a§ 
aforefaid  upon  a  file,  together  with  fuch  books  and  rolls  ; 
and  (hall  likewife  enter  fuch  warrants  of  attorney  upon 
records  and  (ball  have  for  fuch  regiftry  and  entry  on 
record  3d.  for  every  2C0  words  which  fuch  regiftry  and 
entry  on  record  ihall  contain  i  and  (hall  have  4d«  for  erery 
fearch  that  (hall  be  made  for  the  name  or  eftate  of  any 
perfon  ;  and  (ball  make  fearch  on  the  rcquefi  of  any  per- 
(on  who  (hall  pay  fuch  fees,  and  ihall  permit  fuch  perfon 
to  infpe£t  the  (aid  tables  books  and  rolls  and  fuch  lettern 
of  attorney  as  (hall  be  fo  filed ;  and  (hall  give  copies  of 
fuch  regiftries  fubfcribed  by  himfelf  or  his  lawful  deputy, 
Co  every  perfon  who  fhall  dcfire  the  fame  and  tender  hioi 
the  fees  hereby  appointed  for  the  fame ;  and  (hall  fufFer 
fuch  perfons  who  (hall  requeft  him  fo  to  do,  to  eirannine 
the  fame  wi;h  the  roll  or  book,  and  for  fo  doing  (hall 
have  ^d.  for  every  200  words  contained  in  every  fuch 
copy*    /  I. 

And  if  any  clerk  of  the  peace  (hall  negleA  or  refufe  to 
do  any  the  things  hereby  appointed,  he  (hall  forfeit  his 
•ffice.    /•  I. 

And  if  any  fuch  psrfon  hereby  required  to  take  and  fub* 
fcribe  fuch  oaths  and  repeat  and  fubfcribe  fuch  declara- 
tion as  aforefaid,  or  in  default  thereof  to  regifler  or  caufe 
to  be  regidred  his  name  and  efiate  as  aforefaid,  (hall  not 
either  take  and  fubfcribe  fuch  oaths  and  repeat  and  fubfcribe 
fuch  declaration  in  manner  aforefaid,  or  regifter  his  name 
and  eftate  as  aforefaid,  and  alfo  fubfcribe  his  name  to  fuch 
regiftry  or  procure  the  fame  to  be  fubfcribed  by  fuch  his 
attorney  as  aforefaid,  within  the^time  limited  for  the  doing 
thereof,  or  (hall  not  regiOer  the  fame  truly;  he  (hall  for- 
feit the  foe -fimple  and  inheritance  of  all  fuch  lands  not  re- 
giftred  or  fraudulently  regiftred  whereof  he  or^any  perfon 
in  trufl  for  him  was  feifed  in  fee  fimple  at  the  time  of  fuch 
default  or  fraud  in  regiftring,  and  tUe  full  value  of  the  in- 
heritance of  a)l  fuch  kinds  not  regi((red  or  fraudulently 
regiltrtd  whereof  he  or  fome  perfon  in  t)uft  for  him  was 
not  feifed  in  fee  fimple  at  the  time  of  fuch  default  or  fraud 
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IS  aforeGiid ;  two  third  parts  to  the  king,  and  the  other 
third  part  to  fuch  pcrfon  being  a  proteftant  who  (hall  fue 
for  the  fame  at  the  common  law  in  any  of  the  courts  at 
Wcftminlier  or  in  the  chancery  :  and  the  perfon  f o  luing 
Aall  be  intitled  in  the  court  of  chancery  to  demand  all 
fuch  difcoveries  as  he  might  do  if  he  were  a  purchafer  foe 
valuable  confideration,   and  to  demand  a  true  dlfiovcry 
from  all  perfons  of  all  fuch  incumbrances  and  tides  whicb 
any  way  a(Fc£l  the  fame,  and  of  all  crufts  relating  thereto ; 
lo  which  bill  no  plea  of  demurrer  (hall  be  allowed,  but 
the  defendant  (hall  fufficiently  anfwer  the  fame  at  large: 
and  alfo  the  perfon  fuing  for  the  fame  may  bring  an  ejed^- 
nent  on  his  own  demiie,  and  give  thi3  uci  and  che  fpecial 
matter  in  evidence;  and  if  it  (ha!i  appear  upon  trijl  of 
fuch  ejcd^iiient,  that  the  eftate  fued  for  is  the  tl\Aic  of  the 
perfon  fo  negleding  to  regifler  or  fraudulently  regillring, 
and  the  defendant  (hall  not  make  it  appear  chat  he  took 
the  faid  oaths  and  repeated  and  fubfcribed  the  faid  decla- 
ration in  manner  aforefaid,  or  other  wife  that  he  regiftred 
his  name  and  the  cdate  fo  Tied  for,  a  verdtfl  (lull  be  giveo 
far  the  leffor  of  the  plaintiff  in  fuch  e)ed)mcnt,  andjudg* 
ment  (hall  be  thereupon  had  as  is  ufual  upon  verdicts  in 
qe£lments,  and  the  IcHbr  of  the  plaintiff  (hdll  have  co(ts 
of  fuit  as  is  ufual  when  judgment  in  ejedmcnt  is  recover- 
ed by  or  given  for  the  IcfTor  of  (he  plaintiff;  and  by  fuch 
jadgment  two  third  parts  of  the  lands  fo  lecitvered  (hall  be 
vefted  in-  the  king,  and  the  o(her  third  part  in  thi:  perfon 
who  (hall  be  lefibr  of  the  plaintiff  in  the  faid  ejedtment. 

But  in  cafe  fuch  perfon  fo  making  default  or  commit- 
ting any  fraud  in  rcgiftring  as  aforefaid,  after  fuch  default 
or  fraud  committed,  and  bi'fore  he  be  convidied  or  any 
cjcdment  or  fuit  broug,ht  for  fuch  foifeited  lands,  (hall 
bona  fide  for  a  juft  and  valuable  confideration  convey 
oter  grant  leafe  or  incumber  any  fuch  lands  omiited  or 
fraudulently  regiflred  as  aforefaid  ;  the  perfon  fo  purchaf- 
ing'or  having  fuch  grant  leafe  or  incumbrance,  not 
knowing  at  the  time  of  fuch  purchafe  or  incumbrance 
Bade  the  faid  offender  to  be  &  perfon  within  the  defcrip- 
tion  of  this  adi,  (hall  not  be  prejudiced  hereby,  but  in 
Inch  cafe  the  offender  (ball  forfeit  the  value  of  the  in- 
tacrUance  to  be  dillributed  and  recovered  in  manner  afore* 
laid.    /  3. 

Alfo  this  (hall  not  extend  to  compel  any  perfon  to  re- 
nfter  or  procure  to  be  regiftred  any  lands,  until  he  or 
wmc  other  perfon  as  truftec  for  him  bath  been  actually 
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feifed,  ind  have  notice  thereof,  or  poflefled,  or  ia  the 
receipt  of  the  rents  or  profits  of  the  fame  for  fix  months^ 

/4- 

And  this  ihall  not  extend  to  compel  any   perfon  to 

regtfter  any  lands,  whereof  he  fhall  he  only  farmer  of 
tenant  at  rack  rent,  or  only  (ball  hold  by  leafe  where* 
upon  two  thirds  of  the  full  yearly  value  or  more  (hall  be 
referved,    /.  5, 

Alfo  this  fliall  not  extend  to  defeat  or  prejudice  any 
protcftant,  or  other  creditor,  who  bona  fide  (hall  have 
any  charge  or  incumbrance  upon  any  real  eftate  hereby 
direded  to  be  regtftred;  but  then  in  cafe  of  fuch  charge 
or  incumbrance,  the  perfon  fo  making  default  or  commit- 
ting any  fraud  in  regiftring  as  aforefaid,  (hall  forfeit  the 
value  of  fuch  charge  and  iifcumbrance,  one  third  to 
bim  who  (hall  by  virtue  of  this  ad  fue  for  and  rep 
cover  the  lands  fo  forfeited  fubjcA  to  fuch  charge  and 
incumbrance  or  any  part  thereof  in  proportion  to  the 
part  fo  by  him  recovered,  and  two  thirds  to  the  king, 
/.  6. 

a.  And  by  the  3  G.  c.  18.  No  a£)ion  for  any  penalty 
or  forfeiture  on  this  or  the  former  a<ft,  for  wilfully  ne<« 
gleding  or  refufing  to  regifter  or  for  committing  fraud  in 
Atch  regiftry,  (hall  be  commenced  after  two  years  after 
the  oiFence  committed.    /  2. 

And  where  any  manors  demefne  or  other  lands  or  en- 
tire farms  do  lie  in  moie  counties  than  one,  the  regiftring 
thereof,  in  the  county  only  where  the  manor  houfe  or  the 
houfe  to  the  faid  farm  or  lands  do  lie,  and  not  in  feveral 
counties,  taking  notice  thereof  in  the  faid  regiftry,  that 
the  fame  do  extend  to  fuch  other  county,  ■  ■  fliali  be 

a  fufficient  regiftring  of  fuch  entire  manors  farms  or  lands. 

And  no  fale  for  a  full  and  valuable  confideration  of  any 
manors  me(ruages  or  lands,  or  of  any  intereft  therein,  t^ 
any  perfon  being  reputed  owner  or  in  the  pofleffion  or 
receipt  of  the  rents  and  profits  thereof,  made  to  and  for 
any  proteftant  purchafer,  and  merely  and  only  for  the 
benefit  of  proteftants  (hall  be  avoided  or  impeached  by 
reafon  of  any  of  the  dif'abilities  or  incapacities  in 'the 
1 1  &  1 2  ^.  r.  4«  or  I  y.  r.  4.  or  other  ads  contained, 
and  incurred  by  any  perfon  joining  in  fuch  (ale,  or  by 
any  other  perfon  from  or  thro'  whom  the  title  or  any  in- 
tereft therein  (hall  be  derived;  uniefs  before  fuch  fale, 
the  perfon  intitled  to  take  advantage  of  fuch  difability  or 
^icapacity  (ball  have  recovered  ibe  faid  manors  mcfluages 

II  or 


0operp«  183 


er  lindsy  or  give  notice  of  his  claim  and  tide  tp  fuch  pur* 
cbafer:  or,  before  the  contrafi  for  fuch  'fale,  (ball  have 
claimed  the  faid  manors  mefluagcs  or  lands,  by  reai'on  of 
fuch  difability  or  incapacicy,  and  have  cntred  j'uch  claioi 
ID  open  court  at  the  general  fefli  >ns  of  th^  peace  wheir  the 
fame  do  lie,  and  bona  fide  and  with  due  dili^^ence  purfued 
bis  remedy  in  a  proper  courfe  of  juAice  for  the  recovery 
tlK^eof.    /  4. 

[But  the  31  G.  3.  rl32.  /  ti.  rectiinz  the  1  (?.  U 
Jf«t«  €•  55*  and  3G.  i,  c,  1 8.  And  that  by  other  fub* 
fequcnt  aAs  no  manors  lands  or  any  intereft  therein  or 
vcot  or  profit  thereout  fh^ll  pafs  alter  or  change  from 
any  papift  or  perfon  profelfing  the  popiOi  rrligion  by 
any  deed  or  will,  except  fuch  deed  within  fix  months 
after  the  date  and  fuch  will  within  fix  months  after  the 
death  of  the  teftator  h^  enrolled  in  one  of  the  Icmg'a 
courts  of  record  at  Weftminfier,  or  within  the  county 
wherein  the  manors  or  lands  do  lie  :  £na<9s,  7 bat  thej'md 
iW9  imft  neitid  a£fs  paffed  in  the  firfi  and  third  yoTS  •(  thi 
tilgn  9fbis  faid  majeliy  king  Ge^rgg  the  fi'fl^  and  ai/i  Jitcb 
p§ns  vf  all  9tber  a/fs  as  requirt  thi  rtgifiry  $f  thi  names  and 
ifiMii  9f  pir/9HS  being  papijis  or  proftljing  thi  p9pifl>  riligiin^ 
m  iting  nputed  to  be  fuch^  Jkall  be  and  the  Jame  an  hereby 
Mtrly  rf pealed  abrogated  and  maai  void ;  and  jrom  end 
idiir  the  i^thday  ^f  ^une  1 79 1,  no  perp^i  whatfoever  Jhall 
Pi  prafeculed  fued  molefied  or  othirvaife  offtSi..  d  by  rtcfon  of 
WH  baivifig  complied  u-ifh  or  anformed  to  \he  faid  heribj  r/- 
ftmltd  affs  and  parts  of  a£ii  or  any  of  them  \  and  ail  dads 
mad  mils  Jhall  from  ard  after  the  faid  %^th  day  of  Jum 
1791,  be  as  good  and  effectual  both  at  hw  and  in  equity  and 
twimdfor  all  intents  and  purp  f  s  whatfoever^  as  if  the  faid 
bnihy  repealed  aSIs  ahd  parts  of  uSii  had  never  been  mude  ; 
and  by  the  35  G.  3.  e  99.  Dcecs  and  wills  ot  p^pifts 
made  fince  the  29th  of  September  1717  arc  good  in  law  if 
Iprolled  before  the  firft  of  Sept.  1 795,  provided  thcv  (hall 
INK  have  been  quefiioned  before  the  firft  of  Jan.  1795; 
an«|  purchafes  made  are  not  to  be  avoided  on  account  of 
|he  title  dtti%  not  having  been  inrolled.  But  the  act  is  not 
Id  make  good  any  grant  of  the  right  of  prefentation  to 
-|BV  benefice,  in  truft  for  a  papift.] 

XXXIX.  Papijis  to  pay  double  taxes. 

By  the  yearly  land  tax  a£ls»  papifts  and  reputed  pa« 
piilf,  being  of  eighteen  years  of  a^c,  who  flial)  not  have 
inheil -the  oaths  of  allegiance  and  fupremacy,  IhaU  pay 
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m  (blicitor,  nor  Iball  pradiie  the  civil  law  as  aSvoCiUs  Ct 
prodor  I  nor  pradife  phyfick,  nor  exercife  the  trade  of 
an  apothecary ;  nor  (hall  be  judge  minifter  detk  or  ftew* 
ard  of  or  in  any  court,  or  keep  any  court,  nor  (hall  be 
regifter  or  town  clerk,  or  other  minifter  or  officer  ih  anf 
'  court ;  nor  (hall  bear  any  office  or  charge,  at  captiio^ 
lieutenant,  corporal,  ferjeant,  ancient-bearer,  or  other 
office  in  camp,  troop,  band  or  company,  of  foldiers ;  nor 
Ihall  be  captain  matter  or  governor  or  bear  any  oflke  of 
'  charge  of  or  in  any  ihip  caftle  or  fortreft  of  the  king  ;  bat 
fliall  be  utterly  difabled  for  the  fame :  and  every  perfon 
offending  herein  fliall  alfo  forfeit  lool.,  half  to  the  king, 
and  half  to  him  that  iball  fue  in  any  of  the  king'i  courta  of 
record./  8. 

And  no  p$pijb  ncufant  C9nvi€l^  or  having  a  wife  being  a 
popifll  recufant  convjd,  (hall  exercife  any  pubiick  office  or 
charge  in  the  commonwealth  ;  but  ihall  be  utterly  diiabled 
to  exercife  the  fame  by  himfelf,  or  by  his  deputy :  Except 
fuch  huiband  himfelf,  and  his  children  which  Iball. be 
above  the  age  of  nine  years  abiding  with  him,  and  bia 
fervants  in  houihold,  ihall  once  a  month  not  having  any 
teafonable  excufe  to  the  contrary,  repair  to  fonoe  church 
or  chapel  ufual  for  divine  fervice,  and  there  hear  divine 
ferrice :  and  the  faid  huiband,  and  fuch  his  children  and 
iervants  as  are  of  meet  age  receive  the  facrament  of  the 
IxMrd's  fupper,  at  fuch  times  as  are  limited  by  the  laws  of 
this  realm,  and  do  bring  up  his  faid  children  in  true  reli* 
gion.    f.  9* 

'[The  7  W  8  /if'.  3.  c.  24^  and  i  G.  1.  ft.  2.  c.  13.  alfo 
impoied  certain  penalties  on  perfons  ailing  as  counfellora 
at  law,  barrifters,  attorneys,  folicitors,  clerks,  or  notaries^ 
before  having  taken  the  oaths  of  allegiance,  fupremacy, 
and  abjuration,  as  mentioned  in  thofe  a£ls,  and  fubfcribed 
the  declaration  againft  tranfubdantiation  of  the  25  C.  a.  \ 
1>ut  the  31  G.  3*  c.  32./  22.  fubdicutes  in  their  room  the 
oath  and  declaration  therein  contained,  which  are  to  be 
taken  fubfcribed  and  regillered  in  the  fame  manner  as  the 
former  oaths  and  declaration,  for  the  purpofe  of  enabling 
perfons  profefling  the  Roman  catholick  religion  to  afi  in 
the  aforefaid  capacities;  /.  t.  by  9  G.  2.  c.  2,6.  f.  3.  with- 
in iix  months  after  their  admiffion,  at  one  of  the  courts  at 
Weftminiler  or  the  general  or  quarter  feffions  of  the  [dacc 
where  they  refide.  j 

XXXFh 


i^operp^  177 

XXXVL  (A)  Shall  not  be  executors^  adminiftrators^ 

or  guardians. 

By  the  3  J.  c.  5.  A  recufant  ignvi^i  fhall  be  difabled 
to  be  executor  or  adminiftrator  by  force  of  any  teftamenC 
or  letters  of  adminiftration  \  nor  fliall  have  the  cuftody  of 
any  child  as  guardian  in  chivalry,  guardian  in  focage,  or 
giurdian  in  nurture  of  any  lands  freehold  or  copyhold* 
/.  as. 

And  the  next  of  kin  of  fuch  child  to  whom  the  lands 
Ginnot  lawfully  defcend,  who  fhall  ufually  reforc  to  fome 
church  or  chapel  and  there  hear  divine  fervice,  and  receive 
the'facraroent  thrice  in  the  year  next  before,  (hall  have 
the  cuftody  and  education  of  fuch  child  and  of  his  lands 
holden  in  knights  fervice,  till  the  full  age  of  the  faid  ward 
of  twenty-one  years ;  and  of  his  lands  holden  in  focage^^ 
as  a  guardian  in  focage ;  and  of  his  lands  holden  by  copy 
of  court  roll  of  any  manor,  fo  long  as  the  cuftom  of  the 
faid  manor  fhall  allow  the  fame :  and  (hall  yield  an  ac- 
count of  the  profiu  of  the  fame  to  the  faid  ward.    /  23. 

And  if  any  of  the  wards  of  the  king  or  of  any  other  fiiall 
be  granted  or  fold  to  any  popifli  recufant  convid,  fuch 
grant  or  fale  fliall  be  void.    f.  24. 

IPOCXVL  (B)  Papijis  to  enjoy  lands  mujl  take  and 
Jub/cribe  the  oath  prefer ibed  ^  18  G,  3.  r.  60. 

Papifts  to  enjoy  lands  mud  within  fix  months  after  the 
accruing  of  their  title  take  and  (ubfcribe  the  oath  of  the 
18  G.  3*  c.  60.  for  which  vid,  in/ta  XLV.  in  note.'\ 

XXXVII.  Inrolling  deeds  and  wills  of  papifts. 

I.  By  the  36.  ^.  18.  ^  21  G.  3.  r.  51.  No  manors  or 
hnds,  or  any  intereft  therein,  or  rent  or  profit  thereout, 
Ihall  pafa  alter  or  change  from  any  papift^  or  perfon  pro- 
fefling  the  popi/b  religion,  by  any  deed  or  will,  except 
fuch  deed  within  fix  months  after  date,  and  fuch  will 
'  within  fix  months  after  the  death  of  the  teftator,  be  inrolled 
ia  one  of  the  king's  courts  of  record  at  VVeliminfl^r,  or 
withiD  the  county  wherein  the  manors  and  lands  do  lie, 
hf  the  cuftos  rotulorum  and  two  juflices  of  the  peace  and 
Aft  clerk  or  deputy  clerk  of  the  peace,  or  two  of  thcm^ 
whereof  the  clerk  of  the  peace  or  his  deputy  to  be  one. 
^Xepealed  by  31  G.  3.  c.  32./.  21.  Vid.  infra  XXXVIIL^ 
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2.  But  by  the  ro  G.  c,  4.  Leafes  of  lands  made  hj  pa* 
piftS)  or  perfoffis  profcffiog  the  popiQi  religioOi  to  any  pio« 
teftant,  whereoo  the  fgll  yearly  value  or  the  ancient  or 
mod  accuf^umed  yearly  rent  or  more  (ball  be  referveJ^ 
ibali  be  good  witbout  inroUing.    /.  19, 

3.  And  by  fcverai  teoiporary  aAs  from  time  to  timey 
Aich  deeds  apd  wiJk  fball  be  gopd»  if  ^bey  be  inroikd  be- 
fore a  time  ihereio  refpedively  lifpited. 

And  00  purcbafe  made  for  full  and  valuable  cosiider- 
atton  of  any  manors  mefluages  or  lands,  or  of  any  ioivcft 
therein,  by  any  proteftjintft  and  merely  i^od  only  for  the 
beoeht  of  proteftjnts,  (ball  be  impeached  or  avoided  by 
vcafon  tb4C  any  deed  or  will  thro'  which  the  title  tbefeto  it 
derived  hath  not  been  inroUed;  fo  as  no  advantage  was 
taken  of  tht  want  of  inrollment  thereof  before  fucb  pur* 
chaCe  was  fu;idc,  and  lo  as  no  decree  or  judgment  hath 
been  obtained  for  want  of  the  inrollmenc  of  fucb  deeds  or 
willa. 

Provided,  that  this  (hall  not  extend,  to  make  good  any 
grant,  leafe,  or  mortgage  of  the  advowfon^  or  right  of 
prefentation,  collation,  nomination,  or  donation  of  and 
to  any  benefice,  prebend,  or  ecclcfiallical  living,  khooU 
bofjpital,  or  donative^  or  any  avoidance  thereof,  made 
by  any  papift  or  perfon  prdfeillng  the  popiib  religioQ,  in 
truft,  dirtflly  or  indircAly,  mediately  or  immediatelvt 
by  or  for  any  fucb  papift  or  perfon  profeAog  the  popifli 
religion,  whether  fuch  truft  bath  been  declared  by  writ* 
ing  or  not. 

XXXVIIL  Regiftring  eftates  offapijis. 

I.  By  the  1  G.  fl,  2.  c.  55.     Every  perfon  having  any 
edate  or  intereft  in  any  Und.s,  being  a  popiOi  recufant  or 
papift  or  educated  in  the  popiQi  reUgioo'or  whofe  parent 
or  parents  (ball  be  a  papift  or  paplfts  or  who  (ball   ufe  or 
profefs  the  popiib  religion,  (hall  within  fix  months  after 
he  (hall  attain  to  the  age  of  twenty-one  years  take  the  oaths 
of  the  I  G.  /?.  2.  r.  13    and  repeat  and  fubfcribe  the  de- 
claration againft  popery  of  the  30  C  2.  in  one  of  the  courts 
at  Weftmini^er  or  at  the  feflions  of  the  peace  where  fuch 
bnda  or  fome  part  thereof  (hall  lie,  between  the  hours  of 
nine  and  twelve  in  the  forenoon;  or  in  default  thereof, 
fliall  within  fix  months  next  after  the  time  appointed  for 
him  to  take  the  oaths,  and  fo  from  time  to  time  within  fix 
months  after  be  or  any  truflee  for  him  (hall  come  into  the 
poflfe&on  or  perception  of  the  reots  or  profiu  of  aov  other 
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lands,  regifter  or  procure  to  be  regiflred  bis  name  and  all 
ftich  lands,  in  what  partih  tbwnfliip  or  place  the  fame  do 
licy  and  who  are  the  poflcflbrs  thereof,  and  what  efiate  or 
inlcrcft  he  has  in  the  fame,  and  the  yearly  rent  if  the  fame 
fliall  be  lett ;  and  if  the  fame  be  lett  upon  leafe,  then  by 
whom  fuch  leafe  was  made,  what  yearly  or  other  rent  ia 
refervcd  thereupon,  and  what  fine  or  fuiki  of  money  was 
paid  fqr  fuch  leafe,  in  cafe  the  fame  was  made  by  himfelf 
or  any  perfon  in  cruft  for^  him  or  th^t  he  wis  pahy  or 
pri?y  thereunto;  and  the  time  and  day  of  the  month  and 
year  when  fuch  entry  fliall  be  made,  —  in  a  parch- 
ment book  or  roll  which  (hall  be  kept  by  the  clerk  of  the 
peace.    /  1. 

And  every  fuch  perfon  Qiail  t^ke  care  that  his  name  be, 
within  the  faid  fix  months  allowed  for  making  fuch  regif- 
try,  fubfcribcd  to  fuch  regiftry  in  the  prefence  of  two  juf* 
ticcs  in  open  feffions,  either  by  himfelf,  or  by  his  attor- 
ney thereunto  lawfully  authorized  by  warrant  of  attorney 
under  his  band  and  fcal  executed  by  him  in  the  prefence  of 
two  witnefiies,  who  (hall  make  proof  of  fuch  execution 
upon  their  oaths  at  the  feflions  where  fuch  name  fliall  be 
fiibfaibed  or  regitlry  produced;  and  two  juftices  then 
prefent  fliall  fubfcribe  their  names  to  fuch  entry  as  wit- 
ocfles  that  the  fame  was  duly  made,  and  in  default  thereof 
each  of  the  faid  juflices  then  prefent  fliall  forfeit  20 1.  to 
the  kmg.   /.  i . 

And  the  clerk  of  the  peace  fliall  keep  parchment  books 
•r  rolls  at  fome  notorious  place  within  his  divifion,  and 
fhall  by  himfelf  or  his  lawful  deputy  enter  therein  the 
chriftian  and  furnames  of  every  fuch  perfon  who  fliall  come 
in  perfon  and  defire  to  be  rcgiflreJ,  or  fliall  fend  any  writ- 
ing under  his  hand  to  him  or  his  deputy,  defiring  him  to 
mifter  his  name ;  and  fhal!  alfo  regifler  the  cflate  in  lands 
ct  every  fuch  perfon,  in  fuch  cti?nncr  and  in  fuch  words 
aa  he  fliall  by  any  writing  figiied  by  him  defire:  Provided 
that  fuch  perfon  pay  the  fees  hereby  appointed  for  the  fame, 
nod  chat  he  apply  to  the  faid  cleik  of  the  peace  or  his  dc- 
pacy  to  enter  fuch  reglilry,  and  deliver  to  him  in  writing 
tht  words  he  defires  to  have  fo  regiftered  or  cntrcd  ten 
diys  before  the  feffions  where  the  entries  are  to  be  fub- 
ftlibed.  And  fuch  clerk  cf  the  peace  or  his  deputy  fliall 
VMerfuch  perfoos  names  anJ  rcgif^ry  of  (heir  cflatr-s  before 
^  Ae  stoC  feflions  after  fuch  delivery,  in  the  fiid  books  or 
f-  |oHi|  and  fliall  carry  the  faid  books  and  ro1!-s  in  v^hich 
entries  fliall  be  fo  made,  to  the  next  and  every  other 
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feffions.of  the  peace,  until  the  time  of  rddi  Tuft^ribitrg 
(hall  be  expired.  And  fuch  cl^r|c  of  the  peace  (hall  atfo 
keep  alphabetieaf  tables  of  the  furnames  of  all  fuch  'perfeDS 
whofe  names  and  eftates  (hall  be  regiftred;  and  of  thepa« 
rithes  and  towofhips  where  the  lands  fo  regiflted  life,  with 
reference  to  the  place  in  the  books  or  rolls  where  fudl 
names  and  lands  fliall  be  regiftr^  ;  and  (hall  atfo  cirefiilly 
keep  al)  fuch  warrants  of  attorney  as  (ball  be  To  prbved  aa 
aforefaid  upon  a  file,  together  with  fuch  books  and*  rolls  ; 
and  (hail  likewife  enter  fuch  warrants  of  attorney  upon 
record  j  and  (hall  have  for  fuch  regiftry  and  efttry  on 
record  3d.  for  every  2C0  words  which  fuch  tegiftry  and 
entry  on  record  ihall  contain  }  and  (hall  have  4  d*  for  every 
(earch  ihat  (hall  be  made  for  the  name  or  eftite  of  any 
perfon  ;  and  (ball  make  fearch  on  the  rcqurft  of  any  per- 
fon  who  Qiall  pay  fuch  fees,  and  ihall  permit  fuch  perfon 
to  infpefi  the  faid  tables  books  and  rolls  and  fuch  letter fi 
of  attorney  as  (ball  be  fo  filed ;  and  (hall  give  copies  of 
fuch  regifiries  fubfcribed  by  himfelf  or  his  lawful  deputy, 
to  every  perfon  who  fhall  defire  the  fame  and  tender  him 
the  fees  hereby  appointed  for  the  fame;  and  (hall  fufFer 
fuch  perfons  who  (hall  requeft  him  fo  to  do,  to  evaonine 
the  fame  with  the  roll  or  book,  and  for  (b  doing  (hall 
have  3d.  for  every  200  words  contained  in  every  fuch 
copy.    /  I. 

And  if  any  clerk  of  the  peace  (hall  negle£l  or  refufe  to 
do  any  the  things  hereby  appointed^  he  (hall  forfeit  his 
•ffice.    /•  I. 

And  if  any  fuch  psrfon  hereby  required  to  take  and  fub* 
fcribe  fuch  oaths  and  repeat  and  fubfcribe  fuch  declara^ 
tion  as  aforefaid,  or  in  default  thereof  to  regifter  or  caufe 
to  be  regiflred  his  name  and  eftate  as  aforefaid,  (hall  not 
either  take  and  fubfcribe  fuch  oaths  and  repeat  and  fubfcribe 
fuch  declaration  in  manner  aforefaid,  or  regifler  his  name 
and  eftate  as  aforefaid,  and  alfo  fubfcribe  his  name  to  fuch 
regiftry  or  procure  the  fame  to  be  fubfcribed  by  fuch  hia 
attorney  as  aforefaid,  within  the^time  limited  for  the  doing 
thereof,  or  (hall  not  regiOer  the  fame  truly  f  he  (hall  for- 
feit the  fee-fimple  and  inheritance  of  all  fuch  lands  not  le- 
giftred  or  fraudulently  regiftrcd  whereof  he  orsany  perfon 
in  truA  for  him  was  feifed  in  fee  fimple  at  the  time  of  fuch 
default  or  fraud  in  regiftring,  and  tlie  full  value  of  the  in- 
heritance of  ajl  fuch  kinds  not  regiftred  or  fraudulently 
regiltr(d  whereof  he  or  fome  perfon  in  t)uft  for  him  was 
nut  feifed  in  fee  (ioiple  at  the  time  of  fuch  default  or  fraud 
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ts  tforcCiid ;  two  third  parts  to  the  kii)g,  and  the  other 
third  part  to  fuch  pcrfon  being  a  proteftant  who  (hall  fue 
for  the  fame  at  the  common  law  in  any  of  the  courts  at 
Wcftmintter  or  in  the  chancery :  and  the  perfon  fj  iuing 
fliall  be  intitled  in  the  court  of  chancery  to  demand  all 
fuch  difcoveries  as  he  might  do  if  he  were  a  purchafer  foe 
valuable  confideration,   and  to  demand  a  true  difsovcry 
from  all  perfons  of  all  fuch  incumbrances  and  titles  whicb 
any  way  affed  the  fame,  and  of  all  trufts  relating  thereto ; 
Co  which  bill  no  plea  of  demurrer  ihall  be  allowed,  but 
the  defendant  fhall  fufficiently  anfwer  the  fame  at  large: 
and  alfo  the  perfon  fuing  for  the  fame  may  bring  an  ejcA- 
ment  on  his  own  demile,  and  give  thi3  a<^  and  the  fpecial 
matter  in  evidence;  and  if  it  (hall  appear  upon  trijl  of 
fuch  ejedlinent,  that  the  eftate  fued  for  is  the  elfate  of  the 
perfon  lb  negleAing  to  regider  or  fraudulently  regidring, 
and  the  defendant  fhall  not  make  it  appear  that  he  took 
the  faid  oaths  and  repeated  and  fubfcribed  the  faid  decla- 
ration in  manner  aforefaid,  or  otherwife  that  he  regiftrcd 
bis  name  and  the  cfiate  fo  fued  for,  a  verdidt  (hall  be  given 
for  the  leflfor  of  the  pUintifFin  fuch  ejedmenti  andjudg* 
ment  fhall  be  thereupon  had  as  is  ufual  upon  verdi^h  in 
qeAment8»  and  the  kllbr  of  the  plain(iff  ihdil  have  cofts 
of  fuit  as  is  ufual  whtn  judgment  in  ejectment  is  recover- 
ed by  or  given  for  the  IcCTor  of  the  plaintiff;  and  by  fuch 
judgment  two  third  parts  of  the  lands  fo  recovered  (hall  be 
vcQed  ill-  the  king,  and  the  other  third  part  in  the  perfon 
who  (hall  be  leflbr  of  the  plaintiff  in  the  faid  ejedtment. 

But  in  cafe  fuch  perfon  fo  making  default  or  commit* 
ling  any  fraud  in  rcgiftring  as  aforefaid,  after  fuch  default 
or  fraud  committed,  and  before  he  l>e  con v idled  or  any 
cjedment  or  fuit  brought  for  fuch  forfeited  lands,  (hall 
bona  fide  for  a  juft  and  valuable  confideration  convey 
over  grant  leafe  or  incumber  any  fuch  lands  omt:ted  or 
fraodulently  regiftred  as  aforefaid  ;  the  perfon  fo  purchaf- 
mg'or  having  fuch  grant  leafe  or  incumbrance,  not 
knowing  at  the  time  of  fuch  purchafe  or  incumbrance 
made  the  faid  oflPender  to  be  ^  perfon  within  the  defcrip- 
lion  of  this  a(SI,  (hall  not  be  prejudiced  hereby,  but  in 
inch  cafe  the  offender  (hall  forfeit  the  value  of  the  in- 
beritance  to  be  dittributed  and  recovered  in  manner  afore- 
fiud.    /  3. 

Alfo  this  (hall  not  extend  to  compel  any  perfon  to  re« 
pfter  or  procure  to  be  regiftred  any  lands,  until  be  or 
wat  other  perfon  as  truftee  for  him  hath  been  actually 
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feifedt  and  have  notice  thereof,  or  poflefled,  or  is  the 
receipt  of  the  rents  or  profits  of  the  fame  for  fix  months^ 

And  this  mall  not  extend  to  compel  any  perfon  to 
regifter  any  lands,  whereof  he  fhall  be  only  fanner  or 
tenant  at  rack  rent,  or  only  fliall  hold  by  leafe  where* 
upon  two  thirds  of  the  full  yearly  value  or  more  fliall  be 
referved.    /•  5, 

Alfo  this  fliall  not  extend  to  defeat  or  prejudice  any 
protefiant,  or  other  creditor,  who  bona  fide  fliall  havo 
any  charge  or  incumbrance  upon  any  real  eftate  hereby 
dire^d  to  be  regiftred;  but  then  in  cafe  of  fuch  charge 
or  incumbrance,  the  perfon  fo  making  default  or  commit* 
ting  any  fraud  in  regiftring  as  ^aforefaid,  fliall  forfeit  the 
value  of  fuch  charge  and  iifcumbrance,  one  third  |o 
him  who  fliall  by  virtue  of  this  z&  fue  for  and  ret 
cover  the  lands  fo  forfeited  fubjcA  to  fuch  charge  and 
incumbrance  or  any  part  thereof  in  proportion  to  the 
part  fo  by  him  recovered,  and  two  thirds  to  the  king. 
/.  6- 

2.  And  by  the  3  G,  c,  i8.  No  a£tion  for  any  penalty 
or  forfeiture  on  this  or  the  former  aA,  for  wilfully  ne^ 
gleding  or  refufing  to  rcgifler  or  for  committing  fraud  ia 
fuch  regiflry,  fliall  be  commenced  after  two  years  after 
the  offence  committed.    /,  2. 

And  where  any  manors  demefne  or  other  lands  or  en* 
tire  farms  do  lie  in  more  counties  than  one,  the  regiftring 
thereof,  in  the  county  only  where  the  manor  houfe  or  the 
houfe  to  the  faid  farm  or  lands  do  He,  and  not  in  feveral 
counties,  taking  notice  thereof  in  the  faid  regiftry,  that 
the  fame  do  extend  to  fuch  other  county,"  ■  -fliall  be 
a  fufficient  regiftring  of  fuch  entire  manors  farms  or  landst 

And  no  fale  for  a  full  and  valuable  confideration  of  any 
manors  mefl'uages  or  lands,  or  of  any  intereft  therein,  1^ 
any  perfon  being  reputed  owner  or  in  the  pofleffion  or 
receipt  of  the  rents  and  profits  thereof,  made  to  and  for 
any  proteftant  purchafcr,  and  merely  and  only  for  the 
benefit  of  proteftants  fliall  be  avoided  or  impeached  by 
reafon  of  any  of  the  dif'abilities  or  incapacities  in 'the 
1 1  &  I  z  /!^.  r.  4«  or  1  y.  r.  4.  or  other  afis  contained, 
and  incurred  by  any  perfon  joining  in  fuch  fale,  or  by 
any  other  perfon  from  or  thro'  whom  the  title  or  any  inr 
tereft  therein  fliall  be  derived;  unlefs  before  fuch  fale, 
the  perfon  intitled  to  take  advantage  of  fuch  difability  or 
^icapacity  fliall  have  recovered  the  faid  manors  meflUages 
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er  lands,  or  give  notice  of  his  claim  and  title  tp  fuch  pur- 
chafer:  or,  before  the  contraA  for  fuch  'fale,  (hall  have 
claimed  the  faid  manors  mefluagts  or  Iand5,  by  reaU?n  of 
fuch  difability  or  incapacity,  and  have  cntred  fuch  cUim 
in  open  court  at  the  gener«il  Tedi  >ns  of  the  peace  wheir  the 
fame  do  lie,  and  bona  fide  and  with  due  dilij^ence  purfued 
bis  remedy  io  a  proper  courfe  of  juilice  for  the  recovery 
tliereof.    /  4. 

[But  the  31  G.  3.  rl  32.  /!  II.  reciiin?  the  iG.  U 
Jf.a*  €•  55*  and  jG.  i.  c.  s8.  And  that  by  other  fub* 
fequcnt  z&M  no  manors  lands  or  anv  intereft  therein  or 
fcot  or  profit  thereout  fh<tll  pafs  alter  or  change  from 
any  papift  or  perfon  prufeffing  the  popifli  religion  by 
any  deed  or  will,  except  fuch  deed  within  fix  montha 
after  the  date  ^ml  fuch  will  within  fix  months  after  the 
death  of  cne  tefiator  bf?  enrolled  in  one  of  the  kmg'a 
courts  of  record  at  Weftminfter,  or  wichin  the  county 
wherein  the  manors  or  lands  do  lie  :  Enads*  7h/Jt  thtf  Jaii 
iw§  Imfi  rtcittd  a£Is  paffed  in  the  firft  and  third  years  tif  tbi ' 
reign  §fbis  fa'td  majtjiy  king  George  the  fiffiy  and  alfe  Juch 
parts  §f  all  etbtr  ahs  as  requin  the  rtgifiry  §f  thi  names  und 
^aiu  of  per/ens  being  papijis  or  profffjtn^  the  popijb  religion^ 
V  being  reputed  to  be  fuch,  Jkall  be  and  the  Jame  are  hereby 
niieriy  repealed  abrogated  and  matie  void  \  and  Jrom  end 
e^er  the  %\thday  of  June  1 79 1,  no  perfj-i  whafoeve"  /hall 
be  prefecuted  fued  mole/ied  or  oihermife  off'£f.tl  byttcfnof 
Met  halving  ccmplitd  uith  or  conformed  to  :he  faid  hereby  re» 
fealed  a£fs  and  parts  of  a£fi  or  any  of  them  ;  and  all  deeds 
etnd  wilb  Jhali  from  ard  after  the  faid  l^th  day  of  June 
1791,  be  as  good  and  effectual  both  at  iiw  and  in  equity  and 
te  and  for  all  intents  and  purp  f  s  whatjoeVer^  as  if  the  faid 
hereby  repealed  affs  and  parts  of  aSii  had  never  been  mude  ; 
and  by  the  35  G.  3.  e  99.  Dcecs  and  wills  ot  p  tpifts 
made  fince  ihe  29th  of  September  1717  are  iLOod  in  law  if 
ipiplled  before  the  firft  of  Sept.  1 7959  provided  thcv  (hall 
pot  haye  been  queftioned  before  the  firft  of  Jan.  1795; 
am)  purchafes  made  are  not  to  be  avoided  on  account  of 
ihe  title  deeds  not  having  been  inrolled.  Uut  the  act  is  not 
10  make  good  any  grant  of  the  right  of  prefentatioo  to 
-fay  benefice,  in  truft  for  a  papift.] 

XXXIX.  Papifts  to  pay  douhU  taxes. 

By  the  yearly  land  tax  ads»  papifts  and  reputed  pa* 
piBt,  being  of  eighteen  years  of  aj^c,  who  ihali  not  have 
tafcea  ihe  oaths  of  allegiance  and  fuprcmacy9  ibaM  pay 
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dpubleland  tas«  [But  on  the  motion  of  Sir  John  Mtt- 
ford,  Sol.  Gen.  who  origioally  brought  in  the  Ji  G.  3. 

e,  32.  This  clanfe  was  omitted  in  U)e  land  tax  aSt  of 
1794.    ivA.4,  1794.] 

XL*  Lands  given  to  fuperfiitious  ufes. 

Bf  the  T  G.  ft,  2.  f.'50.  All  manors  lands  tenementa 
rents  tithes  penfions  porti:>ns  annuities  and  all  other  h^ 
reditanftent^  whatfoever,  and  all  mortgages  fecuHties  funis 
of  money  goods  chattels  and  eftates,  which  have  hrea 
^given  granted  devifed  bequeathed  or  fettled  upon  truft,  or 
fio  the  intent  that  the  fame  or  the  profits  or  proceed  there* 
of  (hall  be  applied  to  any  abbey  priory  convent  nunnery 
college  of  Jefuits  feminary  or  fchool  for  the  education  of 
^outh  in  the  Romifh  religion  in  Great  Britain  or  elfe* 
#bere,  or  to  any  other  popiHi  or  fupsrftirious  ufes,  ■ 

fhati  be  forfeited  to  the  king  for  the  ufe  of  the  publick. 

f,  24.  [£.rp.  This  a£l  was  paJTed  on  account  of  the  re« 
bellion  in  the  year  1 7 1 5,  and  commiffioneis  were  appointed 
to  ^(iquire  of  the  eftates,  &c.'] 

XLL    Prefentment  cf  papsjls  to  the  courts  fpiritual 

and  temporal. 

1  Can,  1 10*  If  the  churchwardens  or  queflmen  or  af* 
liftants  (hall  know  any  man  within  their  pari(h  or  elfe- 
whexe,  that  is  a  fautor  of  anv  ufurped  or  foreign  power 
by  the  laws  of  this  realm  jufil y  rejected  #ind  taken  away, 
or  a  defender  of  popifb  and  erroneous  do^rines  i  they 
ibalt  det^^  ^nd  prefent  the  fame  to  the  bifhop  of  the  diq- 
ceie  or  ordinary  of  the  place  to  be  cenfuied  and  puni(be(i 
according  to  fuch  ecclcfuftical  laws  as  are  prefcribed  in 
that  behalf. 

2  Can.  114.  Evfry  parfon  vicar  or  curate  (ball  care* 
fully  inform  themfelves  every  year,  how  many  popilh 
xecufants  men  women  and  children  above  the  age  of' thir- 
teen  year?,    ai&d  how  many  being  popKhly  given  (who 

>tho'  they  come  to  the  church,  yet  do  refufe  to  receive 
the  cofnmunion)  are  inbabiuots  or  make  their  abode  either 
ar  fojourners  or  common  guefis  in  any  of  their  feveral 
pari(hes,  and  (hall  fet  down  their  true  names  in  writing 
(if  they  can  learn  tb^mj  or  otherwile  iuch  names  as  for 
the  time'  they  .carry,  di{lingui(hing  the  abfolute  recufants 
from  half  recufants ;  and  the  fame  io  far  as  they  Know 
or  believe,  (o  diftingui(hed  and  fet  down  under  their 
hands,  (hail  uuly  prefent  to  their  •rdinaxies,  under  pain 
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of  furpendon,  before  the  feaft  of  St.  John  Baptift,  And 
al!  Cuch  ordinaries  chancellors  commiiT^ries  archdeacons 
officials  and  all  other  eecTefiaftical  officers  to  whom  the 
faid  prefcntments  (hall  be  exhibited,  fhall  likewife  within 
one  month  after  the  receipt  of  the  fiiQie,  under  pain  of 
fufpenfion  by  the  bifhop  from  the  executbn  of  their 
offices  for  the  fpace  of  hilf  a  year  (as  often  as  they  fhatf 
offend  therein)^  deliver  them  or  raufe  to  be  delivered  to 
the  bifliop  refpeclivcly ;  who  (hail  alfp  exhibit  them  to 
the  4rchbi(hop  within  fix  weeks  ;  and  the  ;|rchbi(bop  to  bit 
oi^eily  within  other  (i.<  weeks  after  h&hai,h  received  the 
(aid  prefentments. 

3.  And  by  the  ftatutc  of  the  3  f.  c.  4.  The  charch- 
wardeos  and  conftables  of  every  town  pariQi  o^  chapcU 
or  one  of  ihem,  or  if  there  be  none  fuch,  then  the  chief 
cooftable  of  the  hundred  where  fuch  town  pariQi  or  cha- 
pel (hall  be*  as  well  in  places  exempt  as  not  exempt* 
(hall  once  a  year  prefcnt  tbe  monthly  abfence  from  churchi 
of  all  popi(h  recuf^nts ;  and  (hall  pred-nt  the  names  of 
their  children  being  of  the  age  of  nine  years  and  upwards* 
a^idiag  with  their  parents,  and  as  near  as  tbev  c^n  che 
age  of  every  of  the  f^id  children ;  as  all  the  names  of  ibe 
fervmnts  of  fuch  recufants ;  ■'  at  the  geneiid  quartcf 
ielEdna.    f^  4. 

Which  prefentments  (hall  be  recorded  bv  the  clerk  <tf 
Ae  peace,  or  town  clerk  without  fer.  And  in  default 
of  fuch  prefcntment  to  be  made,  the  churchwardens  con* 
ftiUcs  or  high  conftables  (hali  forfeit  20  s.;  and  m  def>ult 
ofiiich  recording,  tbe  clerk  of  the  peace  or  town  clerk 
Aail  Corfeit  40  s. :  To  be  recovered  in  the  king's  beoch^ 
affiles,  or  fe(fions.    /  5-  3^« 

And  upon  every  prefcntment  of  fuch  monthly  abfence^ 
whereupon  the  patty  (bail  after  be  indidcd  and  convi£ttd 
foot  being  for  the  fame  abfence  before  prefenied)  the 
ehorchwardens  conftables  or  high  conftables  making  fuch 
pnefenuDent,  (hall  have  a  reward  of  40  s.  to  be  levied  out 
of  the  recufant'a  goods  and  eftate  in  fuch  manner  and 
aa  the  juftices  (hall  by  their  warrant  then  aod  there 
aad  appoint,  f,  6.  [But  by  the  31  G.  3.  r.  32.  /  i8. 
Hopcffon  who  (hall  take  the  oaths  and  fubfcribe  the  de« 
dvacion  therein  prefcribed  (hall  be  proiecuted  for  being 
afepifts  or  not  coining  to  church.  Fid.fupra  X.  i^  XK.'\ 
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XLIL  Infimathx  againJI  papifls  not  rifhrMtnei  tit 

the  proper  county. 

Ttie  %St  of  the  ti  J,  c.  4.  for  laying  mformatioiit  in 
the  proper  county,  (hall  not  extend  to  any  infocmatioii 
fiiit  or  afiion  grounded  upon  any  law  or  ftatnte  made 
againft  popifb  recufants,  or  againft  thofe.  that  fball  not 
Irequent  the  church  and  hear  divine  fervice  ;  but  fuch  of* 
fence  may  be  laid  or  alledged  to  be  in  any  county  at  tb# 
pleafure  of  the  informer,  any  thing  in  the  faid  nd  to  Ib^ 
'  contrary  nckvitbftandiag.    f,^. 

XLIIL  Peers  bow  to  he  tried  in  cafes  of  retufancj^ 

It  is  generally  provided  in  the  feveral  afit»  that  pefr% 
i»  €^  of  recufsMicy  (hall  be  tri^  by  th^r  peerf. 

XL  IK  Papijts  conforming. 

I.  By  the  i  J.  i.  4.  If.  any  recufant  (ball  fubmtt  or 
n&)im  himfclf  and  become  obedient  to  the  lawa  of  the 
cburch,  and  repair  to  church,  and  continue  there  during 
the  time  of  divine  fervice  and  f^rmons ;  be  ()|aU  be  iXh 
charged.    /.  9. 

%  By  the  3  J.  c.  4.  Every  popifk  recufant  cenriAt 
who  (hall  conform  himfelf  and  repair  to  churchy  Ihall 
within  the  irrft  year  after  he  (hall  fo  conform  himfelf, 
«  tttd  after  the  faid  (irft  year  (hall  once  in  every  yeai  fot* 
lowing  at  the  leaS,  receive  the  facrament  of  the  Lord^ 
fupper,  in  the  church  of  the  pariib  where  he  fliall  noft 
yfually  abide.    /  %. 

And  if  there  be  no  fuch  parifii  church,  then  in  the 
church  next  adjoinMig :  on  pain  that  for  fuch  not  receiv- 
log  be  (ball  forfeit  for  the  iirft  year  20  I.  for  the  fecond 
year  40  L  and  for  every  year  after  60  i.  until  he  (ball  have 
icceived  the  facrament,  as  aforefaid :  And  if  after  be  flvUI 
have  received  the  faerament,  be  (ball  eftfoons  at  aoy  lioM 
effend  in  not  receiving  the  fame  by  the  fpace  of  one  yeas^ 
be  (ball  fer  every  fuch  oflFence  forfeit  60 1.  The  one  half 
of  all  which  ierfeiteres  (ball  be  to  the  king,  and  ihf 
other  half  to  hind  that  will  fue  in  any  court  of  record  et 
Wefiminfte|'»  or  at  tbe  affiles,  or  general  quarter  (effioos* 

j[.  And  by  the  1 1  (r.  2.  /.  1 7.    Every  perfon  being  re* 
putcd  owner  or  in  pplcffion  or  receipt  of  tb^  rents  and 
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profiu  of  any  manors  mefluage  or  lands*  or  of  any  in* 
tercft  tberein,  who  having  been  or  reputed  to  be  a  papi^ 
or  educated  in  the  popifli  religion,  (hall  conform  to  and 
proiefs  the  proteftant  religion,  and  (hail  take  the  oaths  of 
aUegiance  fupremacy  and  abjuration  and  repeat  and  fub* 
Ibtbe  the  declaration  of  the  30  C.  2  in  the  court  of 
chancery,  king's  bench,  or  quarter  feffions  of  the  county 
where  be  (ball  refide  (all  which  (hall  be  recorded  in  ono 
of  bif  majefty't  courcs  of  record  at  Weftminfter  or  fuch 
fuarter  feilions  as  aforefaid);  and  ,  every  perfon  being  a 
proteftant,  claiming  under  fuch  perfon  fo  conforming,  for 
his  own  benefit  or  for  the  benefit  of  any  other  protefhnt 
and  not  for  the  benefit  of  any  papift,  — -~-  (hall  hold 
poflefa  and  enjoy  all  fuch  manors  mefTuages  and  lands  dif« 
chaipd  from  all  difabilities  and  incapacities  incurred  by 
ftch  perfon  fo  reputed  owner  or  in  poITeQon  or  receipt  of 
the  leotis  and  profits  as  aforcfaid,  or  by  any  other  perfoa 
by  fron  or  thro*  whom  the  title  to  fuch  manors  melTuagea 
or  lands  or  any  iotereft  therein  (hall  be  derived,  for  fuch 
dbte  or  intereft  as  he  would  have  had  if  no  fuch  difability 
or  incapacity  had  been  incurred ;  unle(s  the  perfon  incitled 
In  tike  advantage  of  fuch  difability  incapacity  or  defied 
of  fide  (ball  bona  fide  recover  fuch  manors  meffiiages  or 
{■day  by  judgment  or  decree  in  feme  adion  or  fuit  to 
bt  ccNnmenced  fix  kalendar  months  before  the  making 
nf  6^  record,  and  to  be  profecutcd  with  due  diligence* 

BaC  this  (hall  not  prejudice  the  right  of  any  perfon  in- 

^did  to  take  advantage  of  fuch  difability  or  incapacity, 

Iball  have,  precedent  to  the  making  of  fuch  record^ 

in  quiet  pofleffion  of  any  fuch  manors  melTuages  or 

by  the  fpsce  of  two  kalendar  months,    f.  2. 

'  And  if  any  fuch  perfon  fo  conforming  (hall  afterwards 

to  or  again  profefs  the  popiQi  religion,  he  (hall  for 

if*  afterwards  be  difabled  and  incapable  of  having  any 

of  this  a£t,  and  (hall  from  thenceforth  be  liable 

Ifl^  tune  difabilities  incapacities  and  forfeitures  as  if  he 

'Ml  tal^en  the  faid  oaths  and  fubfcribed  the  declaration* 

p  this  (hall  not  extend  to  prejudice  the  right  of  any 
iniitled  to  any  remainder  or  reverfion  in  any  fuch 
_j  mefTuages  or  lands,  in  cafe  he  (hall  purfue  nis 
by  (bme  a^on  or  fuit  to  be  commenced  within 
no  kalendar  months  next  after  the  precedent  e(tate  on 
I  fiwh  remainder  or  revcifion  depends  and  is  expedanc 

^aU 
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ftall  be  determined,  and  (hall  pfofecute  fucb  afiion  or  {qH 
with  due  diligence,    f.  j^,  # 

[But  by  the  31  G.  3.  c.  32.  Papifts  who  fball  take  the 
oaths  and  fubfcribe  the  declaration  therein  contained  are  not 
liable  to  be  profectited  for  not  reforting  to  fome  parish 
church,  &c,  or  for  being  papifis  or  teputed  papifts.  /•  4. 
'  kor  Oial]  they  be  fummoned  to  fubfcribe  the  dedaratbH 
againft  tranfubftantiation,  ^  i8.  or  to  regifter  ihetr  eftatef, 
/.  21.  and  they  are  in  general  relieved  from  thofe  penalties 
which  by  the  above  mentioned  ftatutes  are  remitted  toiboie 
who  (hall  conform.] 

In  the  ycari7i4,  the  convocation  drew  up  a  form  of 
receiving  converts  from  popery  :  which  is  printed  in  fViU, 
Cone.  V.  4.  p.  660. 

XLV.    Saving  of  the  eccJeJiaftical  jurifMSion. 

It  is  generally  provided  by  the  feveral  prtncrpa}  fiafutea 
above  rehearfed,  that  nothing  therein  (hall  take  away  or 
abridge  the  authority  or  jurifdi£Kon  of  ccclefiaftical  cen^ 
fures ;  but  the  archbi(hops,  bifhops,  and  othe>  ecciefiafti- 
cal  judges  may  proceed  as  before  the  makmff  Ihefeof. 
[But  the  31  G.  3,  c.  32.  /.  3  £5^  4.  limits  equally  (iiv  the 
cafes  mentioned  in  that  a£i}  the  civil  and  ccciefiaftical 
jurifdidions.} 

Note,  By  the  ii  {^  12  fi\  e.  4.  further  penalties  were 
enadted  againft  papifh,  which  were  as  follows:  (i)  If  any 
perfon  (hall  apprehend , any  popifh  bifhop,  prieft,  orje* 
fuit)  and  profecute  him,  till  he  be  convi6led  of  faying 
mafs,  or  exerciiing  any  other  part  of  the  office  or  funflion 
of  a  popifh  bi(hop  or  prieft ;  he  (hall  receive  from  the 
(heriiF  100 1,  reward.  (2]  If  any  popi(h  bifliop,  prieft,  or 
jefuit,  fball  fay  mafSf  or  exercife  any  other  part  of  the 
office  or  fund^ion  of  a  popilh  bi(hop  or  prieft  (except  ih 
foreign  minifters  houfes) ;  or  if  any  papift,  or  perfen  .;; 
making  profelBon  of  the  popi(h  religion,  (hall  keep  fchool,  ■* 
or  take  upon  himfelf  the  education  or  government  ^  j 
boarding  of  youth ;  he  (hall  be  adjudged  to  perpetual  ioKi' 
prifonment.  (3)  If  any  perfon  educated  in  the  pdpili 
religion,  or  profeffing  the  fame,  (hall  not  withia  (ix.] 
months  after  he  fliall  be  18  years  of  age,  take  theoatii 
of  allegiance  and  fuprenucy,  and  fubfcribe  the  declaration 
of  the  30  C.  2*  in  the  chancery,  king's  bench,  or  quart!* 
feifions ;  he  (hall  (Tn  refpeA  of  himfelf,  but  not  of  bit 
heirs)  be  incapable  to  inherit  or  take  any  lands^  by  de< 
(cent,  devife,  or  limitation  :   but  the  next  of  kin,  being  1 

10  proteftant^ 
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prolcftanty  fliill  have  the  fame.  (4.)  Every  papift,  or  pec« 
fan  naking  profeflion  of  the  popiih  religron,  (ball  be  dif- 
ablcd  to  purchafe  any  lands^  or  profits  out  of  the  fame,  ia 
kiaown  name,  or  in  the  name  of  any  other  to  his  ufe^ 
or  to  cmft  for  him ;  but  (he  fame  (hall  be  void  (#)  .■  ■ 
B«c  by  the  18  G.  3.  c.  60.  All  thefe  claufes  are  repealed  ; 
provided)  that  nothing  in  this  fame  a£l  of  18  G.  3.  (halt 
extend  to  any  perfon  but  fuch  who  (hall  within  (ix  ka- 
kndar  months  after  paffing  of  the  ad,  or  of  accruing  of 
'kii  title,  being  of  the  age  of  2X  years,  or  being  of  unfound 
niod,  or  in  prifon,  or  beyond  the  teas  then  within  fix 
months  after  fuch  difability  removed,  take  and  fubicribe 
an  oath  in  the  words  following : 

/  A.  B.  ^<0  fmciuly  fromlje  aud  fwear^  That  I  will  hg 

fmthful  amd  tear  true  allegiance  to  his  majejiy  king  George  thi 

tbird^  amd  bim  will  defend,,  to  the  utmoft  of  my  pawtr^  againji 

atie»Hffiraaes  and  attempts  whatever  thaijhall  be  made  agalnji 

huftrf§n^  crown^  9r  dignity.     And  I  will  do  my  utmofi  /«- 

diamur  t9  difclofe  and  moke  known  to  hitmajefly^  his  heirs  and 

fiuciffirs^  all  treafons  and  trmterous  eonfpiraciet  wimh  may  be 

firmd  againji  him  or  them.     And  I  do  faithfully  promife  t§ 

mmaiaift^  fitppott^  and  defend^  t9  the  utmcft  of  my  power ^  tbi 

/mtffimi  if  the  crown  ia  his  maje/ly*s  family^  againft  amy  per^ 

Jim  or  porfoms  wbatj9evtr  ^  hereby  utterly  renouncing  and  tf^« 

jmnng  omy  obedionco  or  allegiance  unto  the  perfon  taking  upon 

tbi  ftili  and  title  of  Prince  of  XVadcs  in  the  life 

of  Us  father^  and  who^  ftnce  hit  deaths  it  faid  to  bavo 

a£utmgd  tho  Jiile  and  title  of  king  of  Great  Britain,  by  tbi 

MMH^  Charles  the  third.,  and  to  any  ether  perfon  claiming  or 

fniemding  a  right  to  the  crown  of  thefe  realms.     And  I  do 

Jwmar^  that  1  do  reje&  and  detejl^  as  an  uruhriflian  and  im* 

pious  pofition^  That  it  is  lawful  to  murder  or  dejiroy  any  perfom 

or  forfons  whatfoever^  for  or  undtr  pretence  of  their  being  he^ 

foticks  ;  and  aljo  that  unchrijlian  and  impious  principle^  That 

90  faith  is  to  be  kept  with  hereticks.    I  further  dec  far  e^  that  it 

if  te^meticU  of  my  faith^  and  that  I  do  renounce^  rejeif  and 


,  .  .{#)  Upon  the  ftat'utes  againd  papids  before  they  were  mitU 
^.  ffioA  by  the  18  G.  3.  Lord  Mansfield,  obferves  that  they 
-vine  cboughty  when  they  pstflcd,  neceflary  to  the  fafety  of  the 
.  •  ^Sal•u  Ob  no  other  ground  can  they' be  defended.  The  po» 
,  lilical  objeA  the  legiilature  had  in  view  was  to  take  from  vh«« 
\  Misatt  catholicks  that  weight  and  influence  which  is  naro* 
^  ' .fSly  .COttoeAed  with  landed  property,  beyond  what  perfonal 
>     aiime  can  gire«     Crwf.  466t     Foone  v,  Blount,  Trin.  16 

*'•  -*• 
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«Jf^W/,  tbi  9piHl9n^  Thai  prinets  ixtmmalSettUi  fy  iii  f§pi 
and  council^  9r  by  miy  authority  •fthtftff  Rome^  #r  ky  awf 
authority  whatfrever^  may  be  dip$fid  #r  mwriirtd  by  their  JUb^ 
jeGsy  er  any  ptrfm  whatfiever.  And  I  de  diclan^  thai  Ida 
net  believe  that  the  pope  ^Rome,  #r  any  other  foNign  frinea^ 
frelate^  ftdte^  or  potentate^  bath^  or  ought  to  bave^  mnj  teem* 
poral  or  civil  jurifdi^ion^  p*^^9  fuperiority^  9r  pre^mimma^ 
Sre^ly  or  indireSlly^  within  this  realm.  And  I  da  JoUmmfy^ 
in  the  profenci  of  God^  p^'fifi%  ^ffifj*  ^^  dedaro^  Thai  t 
do  WMki  this  declaration^  and  every  part  thereof^  in  tha  pletim 
and  ordinary  (er.fe  of  the  words  of  this  §/ith\  without  euey 
enafivn^  equivocation^  or  mental  refgrvation  whatever^  and 
without  any  difpenfation  already  granted  by  tbepope^  or  easy  mm* 
thority  of  the  fee  of  Rome,  or  any  perfon  whatever ;  emdwitb^ 
out  thinking  that  I  am  or  can  be  acquitted  before  God  or  mam^ 
or  abjotoed  of  this  declaration^  or  any  part  thereof^  ahhea^h 
tie  popoj  or  any  othtr  perfans  or  authority  whatfoever^  JhaU 
difpenfe  with  or  annul  tbefame^  or  declare  that  it  was  mdl  or 
9auL 

Which  oath  (hall  be  competent  to  the  courts  at  9^^ 
tttinfler  or  any  general  or  quarter  fcffiona  to  adminifler: 
Of  which  a  regifter  Aiall  be  kept  in  like  manner  at  for 
the  oaths  required  from  perfons  qualifying  for  offices* 
And  provided  alfo,  that  nothing  herein  Ihall  extend  to 
any  popiih  b'ifliop,  prieft,  jefuiti  or  fchoolmafter,  who  (baU 
liot  have  taken  and  fubfcribed  the  above  oath,  before  hn 
»lhall  have  been  apprehended,  or  any  profecution  com* 
menced  againft  him. 

[This  oath  is  nearly  fimilar  in  terms  to  that  required 
by  the  31  G.  34  c.  3a.  (fee|Datf|0,  20.  B.)  But  the 
privileges  conceded  to  Roman  catholicks  by  the  latter  fta« 
tute  are  more  exteofive.] 

[XLVL  Summary  p/  ibe  31  G.  ^.  c.  32. 

^  *  This  ad  enables  perfons  who  profefs  the  Roman  ca* 
tbolick  religion,  perfonally  to  appear  in  any  of  his  majefty'a 
courts  of  chancery,  king's  bench,  common  pleas,  or  ex^ 
chequer  at  Wefiminfler,  or  in  any  court  of  general  qilar- 
ler  feffions,  of  and  for  the  county,  city,  or  place  where 
fuch  perfon  fhall  reCde,  and  there  in  open  court  between 
the  hours  of  nine  in  the  morning  and  two  in  the  after^ 
nooo.  to  take  make  and  fobfcribe  at  full  length  the  oath 
and  declaration  therein  contained,  (for  which  fee  jDatdSy 
20.  B.)  a  cercificate  of  which  upon  payment  of  2  s.  (hall 
be  delivered  by  the  proper  officer  of  the  court,  which  fliall 

be 
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W  fuffdent  e?idence  of  ftfch  pcrfoos  having  ttken  mi 
fobfcribed  fuch  declaration  and  oath,  unlefs  the  fame  &aU 
be  falfified. 

Lrifti  of  the  perfons  ^ho  (hall  have  taken  the  oath  arc 
to  be  tranfmitted  to  the  clerk  of  the  privy  council  aft- 
nnally.    /  2. 

The  I  Eli%.  r.  I  &  a.  23  EUz.  c.  i.  27  EFit.  r.  u 
29  £//s.  €.  6.  35  £/iz.  c.  2.  2  (vulgo  1)  ja.  c.  4.  3  ^dw 
^•4.  3  Ttf.  r.  5,  7  ^<i.  f.  6.  3  Car,  i.  r»  !•  25  Car.  i.  ^.  a« 
I  IV.IS M.  J.  I.  £.  8.  I  G.  I.  ft.  2.  r.  13.  requiring  per* 
Ions  to  refort  to  their  parifii  church  or  chapel,  or  fome  u(ual 
place  where  the  comnion  prayer  is  ufed,  and  infliding  pe* 
nalcies  upon  papifts,  priefls,  and  thofe  who  fliall  hear  of 
lay  mafsp  or  fliall  refufe  to  take  the  oath  of  fuprcmacy^ 
or  fubfcribe  the  declaration  againft  tranfubftantiatton^ 
are  repealed  at  to  perfons  who  (hall  take  and  fub- 
fcribe the  faid  oath  and  declaration.  /  3*  4*  &  i8« 
Alfothe  I  IF.  kS  M.  ft.i^  c.  9.  for  removing  papifts  front 
the  cities  of  London  and  Weftminfter :  the  30  Car.  %. 
^au  2.  r«  I.  infllAing  penalties  on  peers  who  fliall  come 
iolo  the  king's  prefence,  not  having  taken  the  oath  an4 
made  the  declaration  before  required  :  the  i  G.  x.ft.  t« 
r.  5S-  ftnd  3  (?•  i.  c.  \%,  requiring  papifti  to  regifter  their 
BBBes  and  hnd^  deeds  and  wills ;  and  the  7  &  8  ^.  3. 
€m  24.  Mid  I  C  I.  y/«  2.  r.  13.  relative  to  praAitioners  ia 
law.  /  19,  20,  21,  22. — for  all  which  fee  the  refpe£live 
beads  of  this  title.  But  no  aflembly  for  religious  worfliip 
ia  allowed  under  this  ad,  until  the  place  of  meeting  fliall 
be  certified  to  the  juflices  and  recorded  at  the  general  or 
quarter  feffions  of  the  peace  for  the  county«  city  or  place 
ia  which  fuch  meeting  fliall  be  held,  nor  is  any  perfon  to 
perform  any  ecclefiaftlcal  fundion  therein,  until  his  name 
acd  defcription  be  alfo  recorded  at  the  feflions  by  the  clerk 
ef  the  peace,  and  no  fuch  place  of  aflembly  is  to  be  locked 
dvring  the  mcecing.    /•  5  &  6. 

A  penalty  of  20 1,  is  infl.£tedon  thofe  who  fliail  malici- 
osfly  difturb  aflcmblies  of  religious  worfliip  permitted  by  this 
iSyCwmifufe  any  prieft  or  minifter  thereirx;  but  the  benefit 
ef  the  %&  is  not  to  extend  to  any  Roman  catholick  eccle« 
iaflick  who  fliall  officiate  in  any  place  with  a  fteeple  and 
belly  or  at  any  funeral  in  any  church  or  church-yard,  or 
wiio  fliall  exercife  any  of  the  rites  or  ceremonies  of  his  re* 
^uoPf  or  i»ear  the  habits  of  his  order^  fave  within  a  place 
er  religious  worfbip  pcrmittrd  by  this  a£^,  or  in  a  private 
boeie  where  not  more  than  five  perfons  are  aflembled  be« 
idea  thofc  of  the  houfchold^  or  who  fliall  not  previoufly  to 
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bfs  oSidating  ha^e  taken  the  oath  appointed  by  the  aA. 
/.  lo.  But  miniflers  of  any  Romaii  catholick  cpngrfcgaHbh 
who  (hall  take  the  aforefaid  oath  are  exempted  froth  ferving 
on  juries,  or  being  thofen  to  parochial  or  Ward  office  ; 
other  Roman  catholicks  are  to  execute  fach  offices  by  de- 
puty.   /  7  y  8^ 

The  act  does  not  exempt  Roman  catholicks  fil'om 
paying  tythes,  nor  does  it  repeal  any  part  of  the  26  G*  3. 
i»  33.  comnidnly  called  the  marriage  ad,  nor  does  it  ex- 
cufe  perfons  from  attend hg  dititfe  fervic^  on  funday^  ex-' 
cept  they  come  to  fume  place  of  worfhip  permined^by  this 
-  a^,  or  the  a£t  of  toleration,    y^  9  ^  1 1. 

Roman  catholick  fchools  are  permitted  under  certain  fe* 
|{ri£lion8,  for  which  fee  &ct|OOl0,  4.  and  this  title 
^XXVIl 

This  a'(^  does  not  extend. to  Scotland  ;  but  by  the  33 

G.  3.  c.  44.  Roman  catholicks  of  that  part  of  Great  Britiin 

who  (hall  take  a  fimilar  oath  before  the  fherifF-depute,  or 

twojuftices  of  the  peace,  for  the  county  where  thfcy  refidCy 

may  hold  enjoy  alien,  &c.  real  or  perfonal  property,  as  ^t^ 

other  perfon  or  pertons  whatfoever,  any  thing  in  the  aA  dif 

the  81H  (5f  9th  feflion  of  the  firfi  parliament  of  Scotland  of 

king  William,  or  any  other  zdi  or  a£ts  notvrithflanding. 

But  the  aft  does  not  authorize  Roman  catholicks  to  bt 

governors,  tutors,  curators,  or  fa£)ors  to  the  children  of 

proteftant  parents,  or  to  be  otherwife  employed  in  their 

cdocafion,  or  the  truft  or  management  of  their  affairs,,  oj 

to  be  fchocrlmaAcrs  proftflbrs  or  publick  teachers  of  any 

fcience  to  any  perfon  or  perfons  whomfoever  within  that 

part  of  the  kingdom.  ] 


Poriion  of  thhcs.     Sec  CitBcSF. 

Prxmonftratenfes.     Sec  i|)ona0erie(r. 

« 

Praemunire.     Sec  Courts. 

Prxftation.    See  ^euQon. 

Preaching.    See  ]3u{iU(fi  SSFotQiip, 
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THE    law    concerning   prebendaries,     canons,     and 
other  members  of"  the  chapter  in    cathedral    and 
coUegiace  churchcsi  falleth  in  under  ibe  title  3)catt0  AnQ 
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I&^ero0att\)e  court 

THE  prerogative  court  of  the  archbifliop,  is  that, 
court  wherein  all  teftaments  are  proved,  and  all 
adminiftrations' granted,  where  the  parcy  dying  within 
ike  fiTDVtnce  hath  bona  notabilia  in  fome  other  diocefe 
lliao  where  he  dieth  \  and  it  fu  called  from  the  archbi« 
iliop^  bavingta  prtrogativi  throughout  his  whole  province 
far  the  faid  purpofei.     4  laji.  335. 

From  this  court  the  appeal  lieth  to  the  king  in  chan« 
cerj*    /^» 


l^^eCentation. 

PRESENTATION,  or  collation,  to  a  living,  is  treated 
cf  under  the  title  ^Benefice. 

Prefentation  to  popi.fh  livings,  is  treated  of  under  the 

tide  l^operp. 

Pricft.  Sec  ©jWnation. 
Primate^  Sec  3!5iilia|r0- 
Prior.  .  See  ^ttnaffenetf. 


PriTate  chapels.    See  C^vftl 
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« 

^iMims  M(b  ttfttaints  of  t|)e 

Kotboanato      |.  ^X^HE  coaimofi  law^  to  the  intent  that  eccleliaflicil 

^Iffiw!"'  pcrfons  might  the  better  difcharge  their  duty  in 

*        celebration  of  divine  fei vice,  and  not  to  be  intangled  with 

temporal  bufinefst  hath  provided  that  they  (hall  not   be 

.  bound  lo  ferve  in  any  temporal  office,     i  In/l.  96. 

And  altho'  a  man  holdeth  lands  or  tenements,  by  rea- 
fon  whereof  he  ought  to  ferve  in  a  temporal  office,  yet  if 
this  man  be  made  an  eccleitaftical  perfon  within  holy  or- 
ders, he  ought  not  to  be  ele£ted  to  any  fuch  office ;  and 
if  he  be,  hb  may' have  the 'king's  writ  for  his  diicfaarge. 

2h/f.  3.  ;     ^  _    , 

And  this,  although  it  be  an  office  which  hp  may  cktctUt 
by  deputy:  Thus'in  the  cafe  of 'the  vicar  pf  hartfoti^ 
H.  12  G.  2.  the  court  granted  to  him  a  writ  of  privilege^ 
againft  ferving  the  office  of  expenditor  to  the  commiffioa* 
ers  of  fewers  ;  tho*  it  was  infifted,  that  this  t^as  an  oftce 
which  might  be  executed  by  deputy.  -  Str,  r  107.  ' 

Hot  refirtined         2.  The  popifli  foreign  canon  law  forbids  fecutar  offices' 
tTwluffice.*  *"^  employments  to  perfons  in  holy  orders.     So  do  the 

*^^    *         '    following  cojiftitutionsj  .    .       . — 

'  Othoh.  No  clergyman  (hall  be  an  advocate  in  the  fccu- 
lar  court  in  a  caufe  of  blood,  or  in  any  other  caufe  but 
fuch  as  are  allowed  by  law/  And  if  any  (ball  do  other- 
wife,  if  it  be  in  a^c^ufe  of  blood,  he  (hall  be  ipfo  fado 
fufpended  from  his  office;  and  if  in  asy  other  caufe,  be 
(hall  be  puni(hed  by  his  diQce(aa  according  to  his  difcre- 
tion.  And  in  caufes  of  blood' which  (hall  extend  to  life 
or  member,  we  do  (Iriflly  injoin,  that  no  clergyman  pre«. 
fume  to  be  a  judge  or  an  afTefTor;  and  he  who  (hall  z6t 
contrary  hereunto,  befldes  the  fufpenfion  from  his  office 
which  be  (hall  ipfo  fa^  incur,  (hall,  be  ocberwife  punilh- 
ed  according  to  the  difcretion  of  his  fuperior:  From 
which  fentence  of  fufpenfion  he  (hall. by  no  means  be  ab- 
fojved  by  his  diocefan,  until  he  (hall  have  made  compe- 
tent fatisfafiion.     Atbon.  91.   .  .^ .^ 

And,  more  particularly,  by'dfnbther  conRitution  of  the 
fame  legate:  Whereas  it  is  .unbecoming^.for  clergymen 
employed  in  heavenly  offices,  to  mnitler  in  fecular  afFai^} 
we  think  it  fordid  and  bafe,  that  certain  clerks  greedily 
purfuing  earthly  gain  and  temporal  jurifdiAion8,.do  re* 
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ceive  fecular  jurifdidion  from  laymen,  Co  as  to  be  named 
juflices,  and  to  become  minifters  of  juftice,  which  they 
cannot  adminifler  without  injury  to  the  canonical  difpofi* 
tions  and  to  the  clerical  order :  We  defiring  to  extir- 
pate this  horrid  vice,  do  ftridlly  injoin  all  rc<^ors  of 
churches  and  perpetual  vicars  and  all  others  whatfccver 
conftituted  in  the  order  of  priefthood,  that  they  receive 
no  fecular  jurifdid^ion  from  d  fecular  perfon,  or  prcfume 
to  exercifc  the  fame;  and  if  they  do,  they  (hall  relln- 
quifli  the  fame  within  the  fpace  of  two  months,  and  ne- 
ver refume  it;  and  whofoever  fhall  attempt  any  thing 
contrary  to  the  premifles,  (hall  be  ipfo  fddo  fufpenJed 
from  his  office  and  benefice;  and  if  he  (hall  intrude  into 
bis  office  or  benefice  during  fuch  fufpenfion,  he  (hall  not 
efeape  canonical  vengeance,  which  (hall  not  be  relaxed 
until  he  (hall  have  made  fatisfadion  at  the  difcretion  of 
his  diocefan,  and  taken  an  oath  that  he  will  not  do  the  like 
again.  Saving  the  privileges  of  our  lord  the  king  in  this 
behalf,     jftbon.  89. 

Which  faving  {Mr.  Johnfon  fays)  intirely  defeated  the 
CiQiiilitutioo.  And  in  the  former  con(li:ution  there  is 
alfo  a  favine,  for  fuch  caufes  as  an  alhwid  by  law.  Jobnf. 
Othob.     Atbon.  91. 

But  if  thofe  favings  had  not  been  expreflld ;  yet  it  is 
certain  that  the  confiitutions  could  not  have  alicred  the 
law  of  the  land  in  this  refpcd.  And  it  is  well  known, 
dnt  the  kings  of  England  in  all  ages  have  aflerted 
a  right  to  employ  what  fubjeds  they  pteafed,  of  the 
clergy  as  well  as  laity,  in  any  poft  of  civil  government ; 
aad  in  fod,  very  many  clerg}'men  have  been  chancellors, 
IreafurerSy  and  even  chief  juliices  of  the  king's  bench, 
aiid  confequently  mull  have  fate  judges  in  cafe^  of  life  and 

And  by  the  ftatutc  of  Articuli  cleri,  9  Ed,  2.  Ji-  r. 
C*  8»  It  is  complained  as  followeth  :  Thg  barons  of  tog  king* s 
tttbiquer  claiming  by  their  privilegi^  that  tbev  ot/gbt  to  make 
'  mfwer  to  no  complainant  out  of  the  fame  place^  extend  the 
mm  frivilige  unto  clerks  abiding  thrre^  called  to  orders  or  unto 
tefiJime^  and  inhibit  ordinaries  that  by  no  means^  or  for  any 
timfif  fo  long  as  they  be  in  the  exchequer^  or  in  the  kings  fer^ 
nict^  they  fhall  not  caU  them  to  judgment.  Unto  which  it  is 
infwered  :  //  pleafeth  our  lord  the  kin^j  that  fuch  cUrks  as 
aiittd  in  his  fervicCy  if  they  offend^  fhall  he  corre  "led  bf  their 
tMuarieSy  like  as  other  i  but  fo  long  as  th'y  are  f>catpie  /  about 
%t  txchequer^  thfy  /ball  hot  be  bound  ta  keep  rcjtd^nce  in  their 
Atrtbes,     7 bis  is  added  cf  mw  by  tht  cituncil:  The  ki*?g  and 
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his  aniejhri^  fmci  time  cut  »/  mind  kavt  ufcd^  that  clerks 
which  are  emfj'^yed  in  hti  fervice^  dmingfucb  time  as  they  are 
in  fervice^  fljall  not  he  compelled  to  keep  rejidence  in  their  be* 
ihfi.es  ;  and  fuch  things  as  be  thought  necej^aryfor  the  king  and 
(omwcrrjuralih^  ought  not  to  be /aid  to  be  prejudicial  to  Ufe  li'- 
birty  cf  the  church. 

Sir  long  cs  they  are  occupied  about  the^  exchegier']  And  the. 
court  of  cxchcqiRF  may  grant  a  prohibition  to  the  ordiaa- 
ry,  for  any  that  ought  to  have  the  privilege  of  the  exche- 
quer, where  the  court  may  give  the  party  remedy,  ox", 
where  a  Tuit  depeniitth  in  the  court  of  exchequer  for  tbe. 
fame  caufe ;  or  where  the  king's  fervice,  which,  is  the 
caufe  of  the  privilege,  is  hind  red  by  the  fuiit  before  the 
ordinary :  as  for  non-refidence,  during  the  time  that  he 
gave  his  ncceflary  attendance  in  the  e;cchequcr  for  tbe 
king's  fervice.     2  Inft'  624.  .  ^ 

Added  of  new  by  the  king*s  council]  That  is,  by  the  coqi- 
nion  council  of  the  realm,  as  it  is  termed  in  original  v^rjts, 
and  in  other  legal  records,  and  fo  it  is  taken  in  other  zQt% 
of  pa  liament,.and  in- the  preamble  to  tbefe  fame  Articuli 
cicri.     2  lii/i*  624. 

That  clerks  which  are  employed  in  bisffrvice]  This  branch 
is  general,  and  not  limited  (as  the  former  is}  to  the  pri-, 
vilege  of  the  exchequer;  but  cxtendeili  to  any  other  fer- 
vice of  the  king  for  the  commonwealth  :  as  if  he  be  em- 
ployed as  an  ambaflador  into  any  foreign  nation,  or  the 
like  fervice  for  the  king,  which  is  (as  it  is  here  faiJ)  for  the 
c'jnr.monweahh,  whkh  ever  mud  be  preferred  before  the. 
private.     2  Injf,  624. 

3.  Ecclcfinftical  perfons  have  this  privilege,  that  they 
cu-ght  not  in  pen'on  to  ferye  in  war.     2  ///?.  3. 

4,  By  the  ftatute  of  52  H.  3.  c.  10.  For  the  tourns  $/ 
P  ^ijf^f  ii  '^  prcvidcdy  that  arcMjhops^  bijhops^  w;r  any  re^ 
lirious  men,  or  iicK\er7^  jhull  not  need  to  come  thither^  except 
ih:ir  cpfearunce  be  Jpcciaily  required  thereat  for  Jome  other 
ca'ufe, 

7 hi  iour/js  offncr'jfi]  Nor  confcquenily  are  they  bound   ■ 
to  appear  at  the  leet,  or  view  of  frankpledge.     2  Inft*  4,     • 

Nor  any  rei'i^isus  m:*:]  Men  of  religion,  in  the  proper 
fenfe,  are  taken  for  thofe  that  are  regulars,  as  being 
profeiild  in  fume  of  the  religious  orders,  as  abbotSt 
priori,  and  the  like;  but  ecdefiaflical  perfons  that  are 
lecuKus,  that  is,  who  do  not  live  under  the  rules  of  any 
of  the  religious  orders,  as  biihops,  deans,  archdeacons, 
p:^ebends,  parfons,  vicars,  and  fucb  like,  aie  alfo  within 
this  a6l.     2  Jnji,  121. 
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Shall  not  fit  id  to  come  thither']  That  is,  they  are  not 
compellable  to  come»  but  left  to  their  own  Iib<:rty.  And 
if  any  man  be  grieved  in  any  thing  contrary  to  the  pur- 
view of  this  (latutc,  he  (hall  have  an  afiion  grounded  upon 
the  ftatute^  for  his  remedy  and  relief  therein.    2  In/i.  j^;, 

122. 

Except  their  appearance  be  fpeciaUy  require  i  thereat  for 
famt  other  cavp]  As  to  be  a  witnefs,  or  the  like.     2  ////?• 
121. 

5.  By  the  50  Ed.  3,  c.  5,     It  is  enabled  'as  follows :  Mot  to  He arref^. 
Secaufe  that  complaint  is  made  by  the  cler^,y,  that  as  well  ^^  *';  *^^;  • 
eCtfers  priefts^  bearing  the  facrament  to  Jick  people^  and  their 
elerks   with  them^  as  divers  other  perfons   of  holy  churchy 
wbilft  they  attend  to  divine  fervices  in  Jow.hes^  church-yards^ 
emd  other  places  dedicate  to  God^  he  fund^y  times  taken  and 
Mfrejled  by  authority  royaly  and  commandment  of.  other  temps'^ 
rml  lords f   in   offence  of  God^  and  of  toe  liberties  of  holy 
ebarcbf  and  in  dijiurhance  of  divine  fervices  afftrefaid ;  the 
Ung  granteth  and  deftndAh^  upon  gricvjus  forfeiture ^  that 
moMe  do  the  fame  ft  em  htnceforth :  fj  that  colluji  n  or  feigned 
emufe  be  not  found  in  any  of  the  fiid  perfo'is  of  hjly  church  in 
tbts  behalf 

And  by  the  i  R.  2.  c.  15:.  It  is  thus  further  enr.£!cd  : 
Beemefi  that  prelates  do  compiuln  ihttufthts^  that  as  zvell  be- 
ueficed  people  of  holy  churchy  as  ctt'jtr  be  arrtflui  an.i  i'luwn 
eM  as  well  of  cathedral  churches^  as  of  other  churches  a-7:l  th.ir 
Aserch^yards^  and  fometim^s  wh  IJl  thiy  f^s  intend^'U  t7  divine 


Bberty  of  holy  church  \  it  is  ordained^  that  if  any  minjhr  of 
the  king  or  ether ^  do  arnjl  any  \'it fzn  rf  holy  church  iy  fu:b 
and  thereof  be  duly  convict ^  he  /o  ?//  have  i-nprifm* 
r,  esnd  then  be  ranfmed  at  the  king^s  wiU^  onl  make  grce 
If  the  parties  fo  arrjled  :  provided,  that  the  /aid  pe'>!>le  of  holy 
ihserch  fiall  not  hold  them  within  the  churches  or  fmuiuatles  by 
frmed  or  collufi  n  in  any  manner, 

Jhd  their  clerks  with  thern]  By  this  it  appears,  that  the 
who  is  affiftant  may  have  this  privilege.    Dtgge^  p.  u 
U  IT. 

tf^iijft  they  attend  to  divine  ft  vices]  It  hath  been  adjudg- 
•i'apon  this,  that  in  going,  continuing,  and  retuiniug,  to 
C^brale  divine  fervice,  the  pried  ought  not  to  be  arrciied, 
Mr  toy  who  aid  him  in  it.     12  Co,  100. 

By  authority  royal]  But  this  extendeth  only  to  cafes  be- 
'MUI  party  and  party,  and  not  to  c^fes  wherein  the  pub- 
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]ick  peace  is  concerned,  which  are  between  the  king  and 
the  party ;  and  therefore  a  perfon  may  be  apprehended 

f;oing  to  or  returning  from  divine  fervice,  by  a  warrant 
irom  a  juftice  of  the  peacf,  it  being  for  a  breach  of  the 
peace,  and  for  the  king}  and  (b  in  like  cafes,     ft^aif. 

'*•  34- 

Thus,  in  the  cafe  of  Pit  and  WMej^  E.  ii  J.  Pit  had 

a  warrant  from  a  juftice  of  the  peace,  and  fervcd  it  upon 
fVebky^  as  he  was  ceming  from  church  from  fermon, 
upon  a  week  day.  Whereupon  tVMey  libelled  againft 
him  in  the  fpiritual  court ;  and  Pit  moved  for  a  prohi- 
bition, and  framed  the  fuggefiion  upon  thefe  fiatutes, 
which  prohibit  arrefts  in  time  of  divine  fervice,^  and  in 
going  and  returning  to  and  from  the  church.  But  it  was 
faid  that  thofe  ftatutes  are  where  the  matters jare  betwixt. 
one  common  perfon  and  another,  but  not  where  it  con- 
cerns the  king  and  a  common  perfon,  as  here  it  did,  this 
arreft  being  made  at  the  king's  fuit.  And  to  this  opinion 
the  court  feemcd  to  incline,  and  that  there  was  jqft  caufe 
for  a  prohibition.  But  further  day  being  given^  the  par- 
ties in  the  mean  while  agreed.     Cro.  Ja.  321. 

Agaiiji  tbi  libtrtiet  of  holy  church]  oy  which  it  appean 
that  the(e  ftatutes  are  but  an  affirmance  of  the  common 
law,  and  in  maintenance  of  the  liberties  of  holy  church. 
12  Co.  100.  , 

yfnd  thertof  ht  duly  cpnvi^]  The  party  grieved  may  have 
an  zStion  upon  the  ftatute:  for  when  any  thing  is  prohi* 
bited  by  an  ad,  altho'  the  a£i  doth  not  give  an  aAion,  yet 
adHon  lieth  upon  it»     12  Co.  loc. 

And  if  an  arreft  be  made  contrary  to  thefe  ftatutes,  and 
the  perfon  arrcfting  doth  prefently  difcharge  the  perfon 
arrefted  upon  pretence  of  ignorance,  or  the  like;  this 
will  not  excufe  the  contempt  in  making  the  arreft.  ff^at/l 
cb.  34. 

However,  if  fuch  undue  arreft  be  made,  the  arreft  i$ 
good  ;  fo  that  if  a  refcous  be  made,  and  thereby  any  per- 
fon killed,  the  killing  is  murder.     fTatf.  ch.  34. 

And  Dr.  Watfon  fays,  he  that  doth  offend  againft  the 

aforefaid  ftatutes,  may  not  only  be  fined  in  the  temporal 

court,  but  alfo  may  be  excommunicated  by  the  ecclefiaft^- 

k  cal  judge,  and  condemned  in  cofts.     Watf,  ch.  34. 

Laying  violent        6.  By  the  ftatute  13  Ed.  I.  Jl,  4.  it  is  thus  enaAed  : 

hands  6a  a  For  hying  vioUnt  hands  on  a  cUrky  it  bath  been  granted,  that 

cUrk.  itjbjli  be  tned  in  a  fpiritual  cfiurt^  when  money  is  not  demand^' 

edi  but  a  thing  ddne  for  funijbment  of  fin^     And  hereof  the 
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ffifiiwal  judgi  Jhall  have  ptiwtr  h  taii  tnowUdgi  nctwitb* 
jtmnding  the  king^s  prohibition. 

And  by  the  9  Ed,  2.  c.  3.  If  any  lay  violent  bands  on  a 
dnk^  amondsfor  the  peaoe  broien  /bail  bo  before  the  king^  and 
far  tbi  excommunication  before  a  prelate^  that  penance  corporal 
may  be  enjoined  \  which  if  the  offender  wili  redeem  of  his  own 
goad  will^  by  giving  money  to  the  preLte^  cr  to  the  party  griev* 
ed^  ii  Jballbe  required  before  the  prelate^  and  the  tinges  pro* 
bibitisH  Jhall  not  lie. 

Lay  violent  hands]  A  prohibition  having  been  granted, 
where  a  cleric  libelled  againft  another  in  the  tpiritual  court, 
for  that  be  beat  him,  or  at  leaftwife  aflaulted  him  with  a 
bill,  and  would  have  ftricken  him,  and  called  him  goofe, 
and  woodcock,  and  many  fuch  words  ;  the  court  held, 
that  the  prohibition  did  well  lie:  for  altho*  for  the  laying. 
violent  hands  on  a  clerk,  the  fuit  ought  to  be  in  the  fpiri* 
tuai  court,  yet  for  an  aflauit  only,  the  fuit  ought  to  be  at 
the  common  law.     Cro.  EL  753. 

So  alfo  where  a  prohibition  was  granted  to  ftay  procefs 
in  the  fpiritual  court,  againft  one  who  feeing  an  aflault 
made  upon  his  fervant  by  a  clerk,  came  in  aid  of  his  fer* 
vanC,  and  laid  his  hands  peaceably  upon  the  clerk  ;  Gawdy, 
chief  juftice,  held,  that  this  cafe  was  out  of  thefc  ltatuce5, 
becaufe  the  party  had  good  caufe  to  beat  the  clerk  :  and 
the  prohibition  ftood.     Cro.  EL  655. 

So  alfo,  if  a  clergyman  be  arrefted  by  procefs  of 
law,   he  cannot  for  this  fue  in  the  ecdefiaftical  court. 

a  /yf.  492. 

Tbi  amends  for  the  peace  broken  Jhall  he  hefre  the  k:ng\  If 
the  clerk  fje  in  court  chril^ian  for  damages  for  the  battery, 
he  is  in  cafe  of  praemunire ;  for  in  that  cafe  the  eccicfudi- 
cal  judge  ought  to  proceed  ex  officio,  only  to  correct  the 
fifl.     2  Infl.  492. 

And  tho*  he  do  no:  diredllv  fue  for  fuch  damages  there  ; 
jet,  if  a  man  is  excommui)icate  for  laying  violent  hands 
on  a  clerk*  and  the  fpiritual  court  deny  abfolution  till 
amends  be  made  to  the  party  for  x\\z  biticry  \  a  prchi- 
bicion  will  be  granted.     Gibj.  9. 

>  Jhdfor  the  excommunication  before  a  prelaU'].  This  is  the 
known  punilhment  adi^ned  to  that  crime  ny  the  ciinnn 
law{  to  which  the  pradice  of  the  church  :)f  En  Jand 
kaih  been  conformable,  both  before  and  iince  the  retorma- 
lion.     Gibf.  9. 

Itfisali  bi  required  before  the  prelate^  and  the  king\  prohi* 
bkioujball not  lie]  Or,  in  cafe  the  money  for  reieeming  of 
fciUDce  is  fucd  for  in  the  fpiritual  court,  and  a  prohibition 
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is  graoted  by  the  tenipqril  -,  then  a  writ  of  coofultition  is 

provided  for  relief  of  the  party.     Gibf.  9. 
Sbaii  hftve  tht       7.  He  that  IS  wUhin  orders  hath  a  privilege,  that  albeit 
benefic  of  cif rgy  ^^  f^jive  bad  the  privilege  of  his  clergy  for  a  felony*  ho 
moitt  19  once.  ^^^  j^^^^  l^j^  clergy  afterward^  again,  and  fo  cannot  4 

layman  :  And  he  that  is  within  orders,  and  hath  his  ditr^ 
gy  allowed,  (hall  pot  be  branded  in  the  hand.  And  thcfe 
privileges  are  given  by  a£l  of  pailiament.  2  In/im  637. 
2.  //.  H.  389, 

And  altho*  a  clergyman  in  orders  (hall  not  be  burnt  in 
the  haod,  yet  after  his  di|charge  given  by  the  court, .  bo 
(hall  have  the  fame  privilege,  as  if  he  had  been  burnt  in 
the  hand  ^  and  therefore  (hall  not  be  drawn  in  queflion  in 
the  tcclefiaftical  court,  to  deprive  him,  or  inBiSt  anjr  ecr 
clefiaflical  cenfure  upon  bTm.     2  //•  H.  389. 
Evemptea  from       8.  Sqch  as-  be  within  orders  of  the  mioiftry,  or  clergy^ 
ferving  on  juries,  cannot  be  empaunelled  as  jurors.     Lamb.Juft,  396.  (/) 
Cannot  be  an  9*  I<  fecms  to  be  agreed,  that  a  perfon  in  holy  orders 

approver.  caonot  be  an  approver ;  becaufe  it  is  a  rule,  that  no  mem- 

ber of  the  clergy  can  fue  any  appeal  wbatfoever,  in  a  mat? 
ter  or  c&ufe  of  death.     2  Haw.  205. 
M»y  cconter-  to.  A  clergyman  being  an  appellant,  the  defendant  can- 

p:ea4  the  waging  ^^^  Wage  his  battel  \  but  the  clerk  being  appellant  may 
■     '^^ '  counterplead  the  wager  of  battel ;  and  compel  the  appellee 

to  put  himfelf  upcn  his  country,     2  //m/.  427* 
Shall  sot  be  1 1*  By  thc  9  H.  3.  I.  \^.  Nd  man  $/  the  cburchJbJl  hi 

emc'ccd  after      amtrcid  afUr  fbi  quantify  of  bis  fpiritual  hintfiu  hid  afUr  bis 

bi!  (p M?ua7  °^    '''>  '^"^'"^"^  ^"^  ^fi*^  ^*'  quantity  of  bis  offena. 

beneilce.  Jtmrcid^  Here  appeareth  a  privilege  of  the  church,,  that 

if  an  ecclcilaftical  perfon  be  amerced  (tho'  amerciamenty 
belong  to  thc  king)  yet  he  (hall  not  be  amerced  in  refpeft 
of  his  ccdefiaftical  promotion  or  benefice,  but  in  refpeft 
of  his  lay  fee,  and  according  to  the  quantity  of  his  fault) 
which  is  to  be  afFeered,     2  hj},  29. 

Benejjcij  Benefice  is  a  large  word,  and  is  taken  for  any 
ecclcfiaflical  promotion,  or  fpiritual  living  whatfoever^ 
2  Inji.  29. 

Lay'tenemcfit]  And  if  a  fpiritual  perfon  be  imerced 
above  the  quantity  of  his  lay«tenement,  he  (hall  hav^  4 
writ  to  prohibit  the  levying  of  it.     Gib/,  13.  (^) 

liow  f»r  fubjea        12.  By  the  i  Ed.  3.  Ji,  2.  c.  10.     lyberias  arcbbi/hopSp 

to  pcnfion  or       hiJhotSy  offbotSt  pfiorsy  abbeffes^  and  prionffis  have  hem  Atm 

ferficcfi  to  tae  -€/     '  «  ^  ^ 


^riiccfi  CO  tae 
king. 


(/)  B etcher^ s  cafe 9  ^  Lion.  i90t 

G)  M^g*  Cart,  c.  14.  B.eg^  f\  184.  i. 

gfitVfi 


grUvtd  iy  tbi  rtquifls  $f  thi  king  and  bis  friginhorSt  tviicb 
bmn  Jijirtd  thim  ky  great  threats^  fn'  tbiirikrhs  and  §tbir 
firwmiSf  for  gnat  finjions^  prekmds^  cburibes^  and  amdies^ 
f$  tbai  thy  c§uld  nothing  give  nor  d9  to  fnch  at  bad  dom  tbtm 
fimiie^  ttor  to  tbtir friends^  to  thoir  groat  ibarge  anddamago  ; 
tbi  king  granttthj  that  from  btmtfortb  ho  tvill  no  tnoro  fucb 
$bingt  difirt^  tut  wbtn  bt  ougbt. 

But  vjbore  bo  ought]  For,  of  common  right,  the  ktog,  ^ 
as  founder  of  archbibopricks,  bifbopricks,  and  many  re- 
ligiout  houfef  I  had  a  corrody,  or  a  penfioii)  in  the  feveral 
foundations  ;  a  corrody,  for  bb  vadelets,  who  attend  him  ; 
and  a  penfion,  for  a  chaplain^  fucb  as  he  ihould  fpecially 
rcoommend,  till  the  refpedive  pofleflbr  (hould  promote  him 
to  a  competent  benefice.     Gitfit, 

If  any  ecclefiaftical  pcrfon  fliall  be  in  fear  or  doubt^ 
diat  his  goods  or  chattels  or  beads,  or  the  goods  of  his 
farmer,  (hould  be  taken  by  the  minifters  of  the  king«  fur 
the  bufinefs  of  the  king,  he  may  purcbafe  a  prot^ion. 
2  Ittft.  4* 

No  demean  or  proper  cart  for  the  neceflfary  ufe  of  any 
ecclefiaftical  perfon,  ought  to  be  taken  for  the  king's  car- 
riage |  but  they  are  exempted  by  the  ancient  law  of  Eng- 
laad  from  any  ftich  carriage :  and  this  was  an  ancient  pri^ 
vtlcge  belonging  to  holy  church.     2  Inft.  35. 

But  ibcre  is  no  fpecial  exemption  in  the  yearly  mutiny 
rfb,  fisr  cfergyoien«  in  refpeA  of  the  foldiers  carriages. 

I3.  If  a  peribn  be  bound  in  a  recognizance  in  the  chan-  Thedieriflrcaa. 
csiy  or  other  court,  and  he  pay  not  the  Turn  at  the  day ;  ^^  i«vy  ofhit 
by  the  common  law,  if  the  perfon  had  nothing  but  eccle-  ^Jl^     ** 
iiaiKcal  goods,  the  recognizee  coald  not  have  had  a  le« 
fari  facias  to  the  (herifF  to  levy  the  fame  of  thefe  goods, 
but  Che  writ  ought  to   be  direded    to    the   bifhop  of 
the  diocefe  to  levy  the  fame  of  his  ecclefiaftical  goods. 
a  Inft.  4« 

In  an  afiion  brought  againft  a  perfon,  wherein  a  capias 

Ecch  (for  example,  an  acccount)  the  (herifF  returns  that 

hi  b  «  clorgyman  beneficed  having  no  lay  //#,  in  which  he 

My  be  fummoned  ;  in  this  cafe  the  plaintiff  cannot  have 

f  ca^as  to  the  (herifF  to  take  the  body  of  the  perfon,  but 

he  feaH  have  a  writ  to  the  bifhop,  to  caufe  the  perfon  to 

and  appear*     But  if  he  had  returrted,  that  he  is  a 

baving  no  lay  fee  ^  then  is  a  capias  to  be  granted  to 

IhcrifiFs^  for  that  it  appeared  not  by  the  return  that  he 

W  a  benefice,  fo  as  he  mi^ht  be  warned  by  the  bifhop 

^«  diocefim^  and  no  ooan  can  be  exempt  from  jufiice. 

^  M.  9  JV. 


ao3  H^AWm^  and  nftt&ints 

M.  9  fV.  M€f$fy  and  fF^hmrim.  Oo  a  fieri  fariaa 
againft  /I^arhwi$m9  a  fellow  of  Winchefter  college,  the 
ihertff  returned,  that  be  is  a  cUrgymMm  btmefictd  bavinf  m9 
i^fit*  Hereupon  a  fieri  facias  was  ifiucd  to  the  bifliop, 
to  levy  the  fame  of  his  ecclcfiafiical  goods.  The  bifliop 
fent  his  mandate  to  the  warden  and  fellows  of  the  crilege 
to  fequefier  bis  falary.  They  anfwer  that  they  have  not 
power  to  do  it.  The  bilhop  mo? ed  the  court  to  know, 
whether  he  might  compel  them  by  ecclefiaftical  cenfures. 
By  Holt,  chief  juftice ;  if  a  prebendary  hath  a  fole  body» 
the  bilhop  upon  a  levari  facias  of  his  ecclefiaftical  goods 
may  fcqucfter  it ;  but  if  be  ^aih  but  a  body  aggregate 
with  the  dean  and  cbapler|l  he  cannot  fequetter  it.  In 
this  cafe,  the  profits  of  thelarilowfliip  are  but  cafual  divi- 
dends, in  which  before  divifion  lyarburtM  hath  no  inte- 
reft,  fo  that  they  do  not  make  an  cftate ;  and  it  feems  in 
this  cafe  tyarburtoH  is  not  a  clerk  beneficed,  and  the  bi- 
(hop  may  return  that  be  hath  no  ecclefiaftical  goods* 
Ld.  Ray.  265.  I  Salk.  320. 
DUireflb  not  to  14.  Articuli  cleri,  9  Ed*  %.  Jl^  i.  r.  9.  It  is  complain* 
be  uk<n  in  the  ^j  .  /^/  /^  king^s  offiitrs^  a$  ftHfiffs  and  $tbtr^  d^  mUr  hu 
d^^.^^*  thifiti  of  tbi  cburcb  U  iah  dtjlnjis,  andfimUmes  Aif  take 
tbi  parJ9fCs  btafii  in  tbi  king^t  higbway^  wbere  tbgy  beve  at* 
tbing  but  tbi  land  belmtging  to  tbi  cburcb*  Anfwer  :  7£# 
king*s  pliofun  is^  tbai/rem  binciftrtb  fucb  difinjjii  fimll  net* 
tbir  bi  taken  in  tbi  kin£i  bigbway^  nor  in  tbi  fas  tubergwitb 
cburchti  in  times  pafi  bavi  ban  endcwid ;  ntvirtbileft  bi  sviU" 
itb  dijlrtffis  ti  hi  takin  in  fjfijfuns  if  tbi  cburcb  neu;ly  pur* 
cbofedhy  eccUfiaflical  perfam. 

Fits  of  tbi  cburcb^  That  is,  lands  belonging  to  the 
church.     Lind,  268. 

Parfons']  Here  parfons  (redores)  be  named  but  for  ex* 
ampler  for  this  law  extendeth  to  other  ecclcfiafiical  per- 
foils.     2  Ifj/i»  bij» 

From  bincefortb  fucb  diftrejfis  ft>aU  not  hi  taktn^  Notwith* 
ftanding  that  the  king's  officers,  as  flierifts  and  other«, 
are  mentioned  in  the  complaining  part,  yet  lord  Coke  (ays 
this  law  bindeth  not  the  king,  when  he  is  party,  for  any 
debt  or  duty  due  unto  him,  becaufe  the  diftrefs  or  other 
procefs  for  the  king  is  not  exprefsly  named  (in  tbe  ena6l* 
ing  part),  but  difirefl'es  generally  :  And  this  appeareth« 
he  lays,  by  a  book  cafe  (27  Jfjj\  p.  b6J  \  a  prior  brought 
a  bill  of  trcfpafs  againlt  the  IherifF,  for  entering  into  his 
fan£luary,  that  is,  widiin  the  circuit  of  the  fcite  of  hit 
priory,  and  took  away  his  beads.  The  defendant  faid, 
that  he  was  flieriflF,  and  that  the  prior  loft  iilues  in  the 

court 
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femt  of  common  pleas,  and  a  writ  ifibed  to- him  to  levy 
the  iffiies,  and  that  he  entred  info  the  fandluary  becaufe  he 
could  not  find  a  diftrefs  without.  Whereu(>un  the  plain* 
tiff  demurred,  and  judgment  was  given  againft  the  plain- 
ciflF.  Which  provech  that  the  (heriff*  in  that  cafe  could 
not  have  returned,  upon  the  procefs  to  him  direfied,  that 
he  is  a  clerk  beneficed  having  no  lay  fee.  2  Infi.  627. 
Neverthelefc,  the  words  are,  that  fuch  diftrefTes  (quod 
diftridiones  hujufmodi)  (hall  not  be  taken  \  which  mani* 
feftly  refer  to  the  complaint  preceding. 

Shall  Miitbir  bt  taken]  And  if  they  be  taken,  the  party 
aggrieved  may  have  a  writ  for  his  relief.     Gibf.  15. 

Havi  been  gndovued]  This  is  to  be  taken  in  a  large  fenfc; 
lor  here  the  fees  that  they^have  by  reafon  of  their  founda- 
tion^  or  by  reafon  of  thtir  dotation  or  endowment,  are 
included.     2  Injl.  627. 

Endewid}  The  pofleffions  of  the  church  are  the  endow* 
nem  of  the  church,  and  they  are  accounted  as  tenants  in 
dower.     2  Inft.  627. 

P^Jfi^ns  of  tbi  church  mwly  purchafid  by  icclijiqftical 
f(frfims]   Concerning  ta(ks,   tenths,  and  fifteenths  grant- 
ed  by   parliament   to   the  king,    the  poflfefiions   of  ec» 
defiaftical   perfons,   which   they   acquired  fince   the  20 
Bdm  I.  cither  by  purchafe  or   ad  in  law  were  charge- 
aUe  thereunto:  but  thofe  which  they  had  at  that  time 
ircir  not  charged  therewith.     And  the  reafon  thereof  was 
this:  The  pope  (after  the  example  of  the  high   prieft 
aoiong  the  Jews,  who  had  of  the  Levites  the  tenth  part 
,of  ihc  tithe)  claimed  by  pretext  thereof  a  yearly  tenth  part 
of  the  value  of  all  ecdefiaftical  living<'.     This  portion 
or  tribute  was  by   ordinance    yielded   to   the  pope   in 
so  Ed.  I.  and  a  valuation  then  made  of  the  ecdefiaftical 
Ihriiigi  within  this  realm,  to  the  end   the  pope  might 
JoioWy  and  be  anfwercd  of  that  yearly  revenue,  fo  as  the 
CGckfiaftical  livings,  chargeable  with  that  tenth  (which 
|P»f  called   fpiritual)  to  the  pope,  were  not  chargeable, 
with  the  temporal  tenths  or  fifteenths  granted  to  the  king 
parliament,  left  they  iliould   be  doubly  charged :  but 
podfeffions  acquired  aficr  that  taxation  were  liable  to 
ttie  temporal  tenths  or  fifteenths,  becaufe  they  were  not 
charged  to  the  other.     2  Ljh  627. 
] ..,  imuly  purcha/ga']  In  which  the  temporal  lords  had  a 
iUcof  diftraining  ;  which  right  they  ought  not  to  iofe, 
.lychc  poflefiions  coming  i.ito  the  hands  of  ecdefiaftical 
■mHiUS.     For  where  any  burden  real  lietb  upon  any  land 
fr  place,  the  ibi.ng  itfelf  pafieth  with  its  burden.    Lindw^ 

Pur^ 
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Purchafed]  Either  to  their  own  life,  or  to  the  ufe  of  the 

church.     Liftdti\  ^68. 

Shall  not  be  15.  If  any  ecclefiaftical    perfon  knowledge  a   fiatiite 

taken  oo  a  ftt«    merchant  or  ftatute  ftaple,  or  a  recognizance  in  the  nature 

•rLpic.  of  a  ftatute  ftaple;  his  body  (hall  not  be  taken  by  force 

of  any  procefs  thereupon.     2  hjf,  4. 
rreefrrm  toiu         16.  Amongft  the  Saxons,  the  lands  of  the  clergy  were 
•iidoiher^chargM  charged  to  caftles«  bridges,  and  expeditions,   lVakf%  State 
li^,  of  the  Ch.  2* 

But  after  the  introduflion  of  the  Romifh  canon  law, 
they  obtained  exemptions. 

And  lord  Coke  fays,  that  ecclefiaftlcal  perfons  ought 
/  Co  be  quit  and  difcharged  of  tolls  and  cuftoms,  avirage,, 

pontage,  paviage,  and  the  hlce,  for  their  eceiefiafttcaf 
goods ;  and  if  they  be  DolelieJ  therefore,  they  naay  ba?(s 
a  writ  for  their  difcharge.     2  Injl.  3. 

Which  writ  they  may  have  out  of  the  chancery  made 
of  courfe  without  petition  or  motion,  directed  to  the  par- 
ty that  diftrains  or  difturbs  them  for  any  of  thefe  things, 
commanding  them  to  defift ;  and  if  fuch  writ  be  not 
obeyed,  the  curfitor  of  courfe  will  mak-e  out  an  ah'as  and 
pluries ;  and  if  none  of  thefe  will  be  obeyed,  an  attach- 
ment to  ^rreft  the  party,  and  detain  him  till  he  obey, 
Diggiy  p.  I.  c.  U* 

But  this  and  the  like  is  always  to  be  underflood^  with 

this  exception,    viz.  provided  that  no  ad  of  parliament 

hath  ordered  otherwife. 

Not  frtcd  from         ^7*  Ancienily,    indeed,    it  was  held,   that  clergymen 

fenerai  charges     are  not  to  be  burdened  in  the  general  charges  with  thcT 

^■f  ^^pwii*-    laity  of  this  realm;  neither  to  be  troubled  or  inrumbred, 

unlefs  they  be  fpecially  named  and  exprefsly  charged  by 
fome  ftatute.     God.  Rep.  194. 

Thus  Dr.  Godolpbin  obfcrves,  that  the  flatute  of  ^ue 
and  cry  charges  the  inhabitants  and  rtfiants  ;  but  it  hath 
never  been  taken,  ra\s  he,  that  parfons  and  vicars  are  in- 
cluded, or  fhall  be  contributory  in  robberies.  In  the  fame 
ftatute  2ifc  ivauhings  i  yet  the  clergy  thereby  arc  never 
charged.  The  llaiuie  for  bighivaySy  charges  every  Affij^ 
holder  \  yet  th:s  hath  never  betn  taken  by  ufaje  to  charge 
the  clergy.  Alfo,  the  charge  of  gasisi  the  aft  fays  all 
refiants  fhall  pay  :  yet  have  the  clergy  never  been  charged. 
Thus,  where  the  bridge  aft  fays,  all  inhabitants  fhall*  be 
aflTeffed ;  it  muft  mean  all  fuch  only  as  are  chargeable  to 
pontage.     God.  Rep.  194,  5. 

But  now  the  contrary  doftrine  prevails,  that  clergymen 
are  liable  to  all  charges  by  aft  of  parliament,  unlels  ibey 
are  fpecially  exempted. 

Thus 
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Thus  they  are,  hoth  in  rcfpcfl  of  their  tithes  and 
glebes,  liable  to  contribu'c  to  watch  ai:d  ward,  to  the  rc* 
pair  tf  the  highways,  and  vmy  be  rated  or  taxed  by  the 
comrniflioners  of  fcwers ;  they,  as  well  laymen,  are 
chargeable  to  the  poor  m..imcJ  fulvliers  or  poor  prifoners* 
county  rates,  and  (hall  contribute  towards  faIi^fyi^g  for 
a  robbery  committed  within  the  hundred,  and  all  other 
publiclc  charges  in?po!l(l  by  aa'cf  parliament.  And  this 
hath  been  ref^Ivcd  upon  cebat^*,  as  Ha!c,  chiel  juftice,  faid, 
before  atl  the  judges,  T.  27  C.  2.  in  the  calc  of  ff^ebb 
and  BaUhilcr.  Watf.  ch.  40.  3  Ktb.  255.  476.  1  Ventr, 
ayj.     2  Lev.  139. 

And  particulaiJy,  in  the  cafe  of  /•r/^^?/,  the  ftatutc  of 
the  22  H.  8,  fays,  the  juflices  of  the.  peace  (hall  aflcfs 
tViry  irbalitant  towards  their  repair:  by  ^hich  words  tvrrjr 
inbalitafit  \ord  Coke  fays,  all  privileges  of  exemptions  or 
difcharj^es'whatfoevcr  from  contribution  (if  any  were)  are 
Cakea  away^  ahho'  the  excrrpiion  were  by  ad  of  parlia- 
ment.    2  //>/?•  704- 

And  in  refped  rf  Cue  LigliciySy  w^ere  the  ftatutes  di- 
re&  ihat  the  fanjljlomisef  iVi*j'  parijh  [[\A\  icpair,  Mr, 
Hawkins  obfervcs  thereupon,  that  pcrfuns  in  holy  orders 
Me  within  the  purview  cf  thcfc  ibatutcF,  in  refpec^  of 
their  fpiritual  poflTeir'or.s,  as  much  as  any  o;her  perfons 
whacroever,  in  rff|Xvl  of  any  other  poflcljluii^ ;  for  the 
words  are  gcr<cral,  anJ  :l.;:rt'  'u  no  kinJ  of  i.itimaiion  that 
uy  par  lieu!  :jir  perfons  fiiuli  be  exempted  more  than  oiliers* 
I  Haw.  204.. 

l8.  The  canonical  ha'It  (properly  fpcaking)  is  that  Appwel. 
which  is  injoined  by  tiic  can'.<ns  of  the  church.  But  in 
a  matter  fo  flu6luating  as  that  of  drcf:-,  it  is  impoflihle 
10  lay  down  rules  for  app»:cl  in  one  age,  which  will  not 
appear  ridiculous  in  the  next.  In  fuch  cafe,  the  general 
fttic  can  only  be,  that  clcri^ymtn  (ball  appear  in  habit  and 
drc&  fuch  as  (hall  comport  with  gravity  and  decency, 
i  vithout  effeminacy  or  afRdlation. 

The  canons  tor  the  habit  of  clergymen  arc  chiefly  thefe 

tVD  that  follow  :  which,  for  the  rcafon  above-mentioned. 

Iff  now  become  mattes  ur.lv  cf  curi- fiLyand  fpeculucion. 

Bf  a  conftitution  of  z\Q.\\b.i}.'.K\^^  S:ru:J:rJ^  in  the  year 

1|^1,  *n  the  reign  of  king  Ldward  the  third  :  T^he  out- 

vaio  habit  often  fliews  the  iiuvjid  ^'ifprdtion  ;  and  tho' 

bt  behaviour  of  the  clcrjiy  ou^;hc  to  be  tiie  iniiru<5lion  of 

te  laity,  yet  the  prtvailing  cxctfl'c:*  of  the  clergy,  as  to 

■face,  garments,  and  trappings,  give  abominable  fcan* 

dio  the  people  i  bccaule  fuch  as  have  dignities,  par- 

fot'.agcs, 
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fonages,  honourable  prebends,  and  benefices  with  cure# 
and  even  men  in  holy  orders,  fcorn  the  tonfure  (which 
is  the  mark  of  perfedion,  and  of  the  heavenly  kingdom), 
and  diftinguKh  themfelves  with  hair  hinging  down  to 
their  Ifhoulders,  in  an  effeminate  manner;  and  apparel 
themfelves  like  fuldiers  rather  than  clerks,  with  an  upper 
jump  remarkably  Ihort,  with  exceffive  wide  or  long  fleeves, 
not  covering  the  elbows^  but  hanging  down ;  their  hair 
curled  and  powdered,  and  caps  with  tippets  of  a  wonder- 
ful  length  ;  wiih  long  beards ;  and  rings  on  their  fingers ; 
girt  With  girdles  exceedingly  large  and  cofily,  having  puri* 
fes  enameJied  with  figures  and  various  fculptures  gilt,, 
hanging  with  knives  (like  fwords]  in  open  view;  their 
ihoes  chequered  with  red  and  green,  exceeding  long,,  and 
varioufly  indented ;  with  croppers  to  their  faddles,  and 
horns  hanging  at  the  necks  of  their  horfes ;  and  cloaks 
furred  on  the  edges,  contrary  to  the  canonical  fandions, 
fo  that  there  is  no  diftin£lion  between  clerks  and  laicks, 
which  rendreth  them  unworthy  of  the  privilege  of  their 
order:  we  therefore,  to  obviate  tbefe  mifbafriages,  as 
well  of  the  mailers  and  fcholars  within  the  univerfities 
of  our  province,  as  of  thofe  without,  with  the  approba- 
.  tion  of  this  facred  council  do  ordain,  that  all  beneficed 
men,  thofe  efpecially  in  holy  orders,  in  our  province, 
have  their  tonfure  as  comports  with  the  fiate  of  clergy- 
men; and  if  any  of  them  do  exceed  by  going' in  a  re* 
niarkably  (hort  and  clofe  upper  garment,  with  long  or 
unreafonably  wide  flceves,  not  covering  the  elbow,  but 
hanging  down,  with  hz\r  undipped,  long  beards,  with 
rings  on  their  fingers  in  publick  (excepting  thofe  of  ho- 
ifour  and  dignity),  or  exceed  in  any  particular  before  ex- 
prefTed  ;  fuch  of  them  as  have  benefices,  unlefs  within 
fix  months  time  they  (hall  effefiually  reform  upon  admo- 
nition given,  fhall  incur  fufpenfion  from  their  office  ipfo 
fado,  and  if  they  continue  under  it  for  three  moQthf, 
they  (hall  from  that  time  be  fufpended  from  their  benefice 
ipfo  jure  without  any  further  admonition  :  And  they  (hall 
not  be  abfolved  from  this  fentence  by  their  diocefans,  till 
they  pay  the  fifth  part  of  one  year's  profit  of  their  bene-' 
(ices  to  be  diflributed  to  the  poor.  If  ihey  be  unbeneficed, 
they  (ball  be  difablcd  from  obtaining  a  benefice  fol-  four 
months.  And  fi:ch  as  are  ftudents  in  the  univerfities, 
and  pafs  for  clerks,  if  they  do  not  effectually  abftain 
from  the  premiife8,(hall  be  ipfo  fadlo  difabled  from  taking 
any  ecclefiaftical  degrees  or  honours  in  thofe  univer(ities» 
till  by  their  behaviour  they  give  proof  of  their  difcrecioii 
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ft§  becometh  fcholars.  Yet  by  this  conftitutloii  we  in- 
cead  not  to  abridge  clerks  of  open  wide  furcoars,  called 
tabieK:oats,  with  fitting  flceves  to  be  ufed  at  feafonable 
times  and  places ;  nor  of  fliort  and  clofe  garments,  whilft 
they  are  travelling  in  the  country,  at  their  own  dircre:ion« 
Lind.  122.     Jobfif  StratL 

Tsn/un]  This  fignifieth  fometimes  not  only  the 
Slaved  fpot  on  the  crown  of  the  head,  but  the  whole 
rcclefiaftical  cut,  or  having  the  hair  dipt  in  fuch  a  fa- 
fl)!on,  that  the  ears  might  be  fcen,  but  not  the  forehead. 
Jcbrf,  Stratf. 

Surcaats]  Made  to  fave  better  cloaths,  efpecially  in 
eating  and  drinking  at  home.     Lind,  124. 

And  by  the  fcventy-^fourth  canon  of  the  canons  in  the 
year  1603.  Archbifnops  and  bifhops  (hall  ufe  the  accuf* 
looicd  apparel  of  their  degrees :  Deaiis,  mafters  of  eol- 
kgei,  archdeacons  and  prebendariet  in  cathedral  and  col- 
Icg^te  churches  (being  priefts  or  deacons),  dofiort  in 
dMnitjr  law  and  phyfick,  bachelors  in  divinity,  mafters 
of  arts,  and  bachelors  of  law,  having  any  ecctefiaftical 
Sviog,  (hall  ufually  wear  gowns  with  (landing  col  Ian  and 
Aeevcfl  ftrait  at  the  hands,  or  wide*  fleevcs,  as  is  ufed  in 
^  univerfities,  with  hoods  or  tippets  of  filk  or  farcenet, 
teid  fquare  caps.  And  all  other  minifters  (hall  alfo  ufj- 
feUy  wear  the  like  apparel  as  is  afprefaid,  except  tippets 
onlf.  And  all  the  (aid  ecclefiaftical  perfons  abovemen^ 
tioiicd  -fliall  ufually  wear  in  their  journies  cloaks  with 
lieeves,  commonly  called  priMs  cloaks^  with  guards^ 
wekst  long  buttons,  or  cuts.  And  no  ecc1e(iaft]cal  per-* 
bo  fbali  wear  any  coife  or  wrought  night«cap,  but  only 
plain  night-caps  of  black  filk,-  fatten,  or  velvet.  In  prr^ 
vace  houfes,  and  in  their  ftudies,  the  faid  perfons  ec« 
defiaftical  may  ufc  any  comely  and  fcholarlike  apparel, 
frovidcd  that  it  be  not  cut  or  pinkt,  and  in  publick  not 
16-M  in  their  doublet  and  hofe,  without  coats  or  ca(^ 
fmt«  And  not  to  wear  any  light  coloured  ftockingt. 
fbor  beneficed  men  and  curates  (not  being  able  to  pro- 
>ridc  themfeUes  long  gowns)  may  go  in  fliort  gowns  of  (he 
iMhkMi  aforcfaid. 

•  Particularly,  the  ^af:J,  we  may  obferve,  is  no  part  of 

'tfMl  (Snonical  habit ;  being  not  fo  ancient  as  any  canon  of 

dK  church.  Archbilhop  Laud  is  pictured  in  a  rufF,  which 

tMB  wdro  at  that  time  both  by  clergymen  and  gentlemen 

tf  Che  law;  as  alfo  Ions:  befo''e,    during  the  reigns   of 

^•Uog  James  the  (ir(l,  and  of  queen  Elizabeth.     The  band 

'  ^Odie  in  wkh  the  puritans  and  other  fedtaries,  upon  the 

downf4l 


2o8 


Sbvaniog  «!• 
ciccflct* 


Rtcretuoni. 


downfal  of  epifcopacy ;  and  in  a  few  years  aficrwards  b^« 
came  the  common  habit  of  men  of  all  denominations  and 
proffiffiont :  which  giving  way  in  its  turn,  was, yet  re^ 
tained  by  the  gentlemen  of  the  long  robe  (both  ecclefia* 
ftical  and  temporal),  only  bccaufe  they  would  not  follow 
every  caprice  of  fafliion.  Indeed  moft  of  the  peculiar  ha- 
bits, both  in  the  church  and  in  courts  of  juftice  and 
in  the  univerfitics,  were  in  their  day  the  common  habit  of 
the  nation ;  and  were  retained  by  perfons  and  in  placet 
of  importance,  only  as  having  an  air  of  antiquity,  and 
thereby  in  fome  fort  conducing  to  attract  veneration; 
and  the  fame  on  the  other  hand,  in  proportion  do  per- 
fuade  to  a  fuitable  gravity  of  demeanor ;  for  an  irreverent 
behaviour,  in  a  venerable  habit,  is  extremely  burleique  and 
ungracefMl. 

1^.  By  Canon  75*  No  ecclefufiical  perfons  (hall  at  any 
thne,  otncr  than  for  tjieir  honeft  iieceflities,  refort  to  any 
taverns  or  alehoufes^  neither  (hall  they  boaTd  or  lodge  in 
any  fuch  places.  Furtheranore,  thay  (hail  not  give  thcia- 
(elves  to  any  bafe  or  fervile  labour,  or  to  drinking,  or 
liot,  fpending  their  time  idly  by  day  or  by  night,'  playisg 
at  dice,  cards,  or  tables,  or  any  other  unlavvful  gfoofsw 
But  at  all  times  convenient,  they  (hall  hear  or  read  focaer 
what  of  the  holy  fcriptures,  or  (hall  occupy  themfelvep 
f^ritb  fome  other  hondU  ftudy  or  exercife,  always  doing 
the  things  which  (hall  appertain  to  honeSy,  and  eiidea« 
vouring  to  profit  the  eburch  of  God,  having  always  ia 
mind,  that  they  ought  to  excel  all  others  in  purity  of 
life,  and  (hould  be  examples  to  the  people  to  live  well 
and  chriftianly,  under  pain  of  ecclefiafiical  cenfures  to  bt 
infli^ed  with  feverity,  according  to  the  qualitiea  of  their 
offences* 

20,  Neverthelefs,  lord  Coke  fays,  by  the  common  law 
of  thieland,  clergymen  may  ufe  reafonable  recreations,  la 
order  to  make  them  fitter  for  the  performance  of  their 
duty  and  office.     2  Jn/i,  309. 

And  albeit  Spiritual  perfons  (he  fays}  are  prohibited,  by 
the  canon  law,  to  hunt  j  yet  by  the  common  law  thcj 
may  ufe  the  recreation  of  hunting.  And  after  thcdeceajp 
of  every  archbi(bop  and  bi(hop  (amongft  other  thing^J.the 
king  time  out  of  mind  hath  had  his  kennel  of  houadS|~or 
a  compofuion  for  the  fame,     a  I»/f.  309. 

The  foundation  of  which  cuilom  was  this :  It  a|^ 
pearcth  by  many  records,  that  by  the  law  and  coftcMB 
of  England,  no  bi(hop  could  make  his  will  of  his  gQodf 
or  chattels  coming  of  his  bi(hoptick»  withoBt  the  king*t 

5  licencCr 


lieenoe.  Wlierenpmi  the  tifliops,  thit  chey  mighc  freeljr 
make  their  wills,  yielded  to  give  to  the  king  after  their 
deccafies  reTpedively  for  ever  fix  things :  i.  Their  beft 
horft  or  palfrey,  with  bridle  and  faddle.  2.  A  cloak 
with  a  cape.  3.  One  cup  with  a  cover.  4.  One  bafon 
and  ewer.    5.  One  ring  of  gold.    6.  Their  kennel  of 

21.  By  the  I  A  7.  r.  4.     It  Oiall  be  lawful  to  all  arch-  MtyUlmftU 
bifliops  and  bifhops,  and  other  ordinaries  having  epifcopal  foned  bjrtht  fpi- 
jnrjfdiaion,   to  poniih  and  chaftife  priefts,   clerks,  and  '^^^ 
tel^ious  men,  as  (hall  be  convided  before  them  by  exa« 
oination  and  other  lawful  proof  requifite  by  the  law  of 
the  church,  of  advouiry,  fornication,  inceft,  or  any  other 
fleflily  incontinency,  by  committing  them  to   ward  and 
prilbn,  there  to  abide  for  fuch  time  as  (hall  be  thought  to 
their  difcretions  convenient  for  the  quality  and  quantity 
of  their  ttefpafs. 

22-  No  fpiritual  perTon  (hall-  take  to  htm  Co  himfelf.  Shall  npctifceto 
or  to  any  perfon  to  his  ufc,  of  the  leafe  or  grant  of  any  ft>»aortraf« 
perfon  by  writing,  of  by  word  or  otherwife,  by  any  man- 
fler  of  meins,  any  manors,  lands,  tenements,  or  other 
hereditaments,  for  term  of  life,  for  term  of  years,  or  at 
wiOs  on  P^in  of  10 1.  a  month,  that  he  or  any  other  to 
Kb  afe  Ihatl  occupy  any  farm  by  reafon  of  any  fucb 
Icifc  or  grant :  half  to  the  king,  and  half  to  him  that 
ftan  fne  in  any  of  the  king's  courts.    21  H.  8.  r.  13. 

/•I- 

Provided,   that  this  (hall  not  extend    to  any  fpiritual 

perfim,  for  taking  to  farm  any  tcmporalties,  during  the 
VKation  of  any  archbiflioprick,  biflioprick,  or  any  col- 


Iqufc  or  cathedral  church.    /  4. 


or  to  any  fpiritual    perfon,    that  (hall    tender  or 
any  traverfe  upon  any  office,  concerning  his  free* 
hold.    /.  4. 

Afld  provided,  that  every  fpiritual  perfon  may  take 
ii  farm  any  tneflbs,  manfions,  or  dwelling  houfes,  hav- 
lag. ImiC  only  orchards  or  gardens,  in  any  city,  borough, 
d  town,  for  his  own  habitation  or  dwelling.  /.  35. 
Aild  moreover  by  the  fame  ftatute,  no  fpiritual  perfon 
by  himfelf,  nor  by  any  other  for  him  or  to  bis  ufe, 
tmf/Aa  and  buy  to  fell  again  for  any  lucre,  gain,  or  pro** 
iti'hi  any  markets,  fairs,  or  other  places,  any  manner 
cf  caitkt  corn,  lead,  tin,  hides,  leather,  tallow,  fiih, 
^"^il,  wood,  or  any  manner  of  visual  or  merchandife ; 
jniii  of  treble  value  of  every  thing  fo  bargained  and 
to  fell  agaui ;  half  to  the  king,  and  half  to  him 
OL.  HI.  P  that 


dmwm  fmt'mmf^tkekimt^tmtm.    Ami 

gsfl  ti  be  void.    /  j. 

Pro««!fef ,  cfcjc  tf  MT  fvcii  IpirimI 
WfCtaut  fraod  or  oon»»  to  bmf  aB| 
7;. '9,  CO  ihc  onlj  iotesc  10  occa^  Iw 
fervaacs,  to  riJc  to  tad  fro  ft(KM  hk 
Of  an  7  cc-er  cactcU  or  |aouf,  to  the  oolr 
bttvrng  t'ocof  CO  be  mglofcd  and  pot  is  iori 
ntrt&rj  spptfcl  of  bis  own  boiitiie,  or  of  ka 
ferTscfs,  or  in  for  and  about  cbe  oolf 
nurir?,  or  tiK>ge  of  his  o«b  ckbc  or 
Bocei^  CO  ki;«  church,  or  ibr  che  nccrffary  cxpcBoa  of 
own  booOiold  kecpiog  ;  aad  after  che  bojing  of  aay 
borict,  cacicis  or  good»,  or  cscrciSc  of  chcn,  "^^ffnnh 
fo  iDiStke  any  of  chcni  char  chcj  ibouU  noc  he  good, 
profiiabFe,  nor  coovcaicm  for  aoy  the  Caid  porpnir  ■  far 
the  which  they  were  boughc :  inch  peribo  aa^  bv- 
falij  barpio  and  put  awaj  liich  chiogs,  wichoot  fmd  or 
covin,    yi  t. 

And  proviJcd,  that  every  fpirinial  peribtt*  atf  trn^g 
JmffinMi  gUkt  cr  dcoiean  lands  in  their  owa  hands  in  the 
righc  of  their  churches,  for  poftuiage  of  cacde,  or  for 
increafe  cf  com,  for  the  only  cxpenccs  or  their  hoofhoUs, 
or  for  their  carriajecs  or  journies,  may  take  in  farm  other 
land;,  and  buy  and  fdl  com  and  cattle  for  che  only  aa- 
nuraoce,  ci!lage,  and  pafturage  of  fuch  farms,  fe  that 
che  increare  rhereof  be  alway  employed  for  the  only  es- 
p^nces  in  their  booflioids  and  hoTpiealicies,  and  not  in  any 
wife  to  buy  and  fell  again  for  any  other  commodity,  lucre, 
or  advaniagr,  any  corn  or  cattle  renewioa,  coning  or 
growinjt  in  and  upon  an?  fuch  farm  or  otherwife,  bnl 
only  the  remain  and  overplus  above  their  ezpences  of  their 
houOiolds  if  any  fuch  Ihali  happen  of  the  breed  and  in- 
Cff afe  rhereof,  without  fraud  or  covin,    f,  8. 

Set  haling  fuffident  gUhi]  This  hath  been  pleaded,  and 

the  p!sa  allowed,  as  oft  as  any  action  hath  been  broi^hc 

upon  this  ftacute.     GiSf,  1 59. 

Sri!!  MO?  Veep         2^.    No  fpsfitual  perion  fliaU  have,  ufe,  or  keep  by 

a  '.*r>  L>  or      h«m:eif  or  by  any  per  Ton  to  his  ufe  any  tanhouCe  ;  nor  any 

tr^»iuMi:t.         brewhoufe,  to  any  other  uic  than  only  to  be  fpcnc  and 

occupied  in  his  own  houfe:  on  pain  of  lol.  a  month  t 

half  to  the  king,  and  half  to  him  that  will  fue  in  any  of 

the  king's  courts.     21  H.  8.  c.  13*  /  31* 

Shai  nm  rcHft.       24.  By  CaiM  76*     No  man  being  admitted  a  deacon  or 

^X  '^'  ^'^'^'  miriftcr,  (hall  from  thenceforth  volantarily  relioquifli  the 

famct  nor  afterwards  nfe  himfclf  in  liie  courfc  of  hia  lijfie| 
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as  a  laymiii';  opon  pain  of  eKcomoHMiicaiioiia    And  tto 
churchwardens  (hall  prefent  him. 

25.  Affer  aU,  thcfe  diftindtians  of  the  clerg?  are  flia-  Coo€l«lioiw 
doan  hither  than  fubftancc;  being  moft  of  them  about 
matters  which  are  obfoleie  »nd  of  no  fignificance.  The 
TMfirtnnis^  as  to  the  fcope  and  purport  of  them,  are  fuch 
as  the  clergy  for  the  moft  part  would  chufe  to  pat  upoa 
themielves :  and  the  priviieges^  fuch  as  they  ai^,  feem  ro 
be  fcarcely  worth  claiming ;  and  fome  of  them  one  would 
almoft  imagine  to  have  been  calculated  to  bring  a  difgrace 
upon  the  clergy,  rather  than  to  be  of  any  real  benefit  to 
them;  for  why  fhould  a  clergyman  be  proteAed  from 
paying  his  juft  debts  more  than  any  other  perfon,  or  be 
favcd  from  punifliment  for  a  crime  for  which  another 
perfon  ought  to  be  hanged  ?  And  it  is  hoped,  there  hath 
not  been  one  tnftance,  of  a  clergyman  having  needed  to 
chtm  Che  privilege  of  his  order  a  fecond  time,  for  a  crime 
for  which  a  layman  by  the  laws  of  his  country  ihouU 
liifitr  death. 


Probate  of  ^ills.    See  SBfllff^ 


■»-T 
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I.  pROCTORS  are  officers  eftablKbed  to  feprefent  ia 
^  jucfgment  the  parties  who  impower  them  (by  war* 
laaf  ander  their  hands  called  a^raa^)  to  appear  for  them,  to 
aqilain  their  rights,  to  manage  and  inftruft  their  caufe^ 
aadi  to  demand  judgment.     2  Dom,  583. 

Xm  B?  the  3  y.  c.  5«    No  recufant  convid  (hall  prac* 
tib  in  the  civil  law  as  proAor.    /  8*   [Repealed  by  the 

{I  Gm  3.  €»  32.  which  introduces  a  new  oath  to  be  taken 
r  Roman  catholicks  pradifing  the  law.    For  which  fee 
9qm;,  XXXF.  and  S>9X\i.  20.  B.J 
Asd  i>y  the  5  G.  a.  r.  18.     No  proAor  in  any  eourt 
~'  be  a  juftice  of  the  peace,  during  fuch  time  as  he 
continue  in  the  bufinefs  and  prafiice  of  a  prodor^ 

^  By  the  feveral  ftamp  afis ;  every  admiffion  of  anf 

so  the  office  of  pro£lor  in  any  iS  the  courts,  (hall 

a  treble  40s.  ftamp ;  [fince^  ia  aiif  8  L  And  ever/ 

P  a  pradifing 
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pnfai«m  foMtor*  Morncy,  notarrt  ^^AffTt  ageMt,  cr 
procurator^  muft  take  oi^t  t  certificate,  annuallji  apoA 
wbicb  there  flbaH  be  charced,  if  be  refide  in  any  of  the 
ioM  of  court,  lor  in  London,  WeAminftfrt  Southwarkt 
S/u  Pancra«,  St  iMarj^e-bone,  or  within  the  bilk  of  mor- 
ttlity,  or  in  Edipburgh.  a  ftampduty  of  5K;  in  any. other 
pert  of  Great  Biitain  3 1,    as  (?•  3-  r.  80.] 

4.  Ctfff«  119.  None  (hall  prjocure  in  aoy  caofe  wbin- 
foever,  unleb  he  be  thereunto  conftituted  ^nd  appointed 
bf  the  party  himrrif,  either  before  the  judge,  or  by  aA 
in  court  i  or  unle&  in  the  beginning  of  the  fuit,  he  be  bf 
a  tiir  and  iuScieot  proxy  thereunto  warranted  and  en* 
dried.  We  call  that  proxy  fufBcient,  which  is  flrenglhiMtf 
and  confirmed  by  fome  authentical  feal,  and  party's  appro* 
batior>,  or  at  leaft  his  latification  therewithal  concurriog., 
All  which  proxiet  (hall  be  forthwith  by  the  faid  proAora 
exhtbitcd  into  the  court,  and  be  fafely.  kept  and  prefierved 
by  the  regtfter  in  the  puhlick  regiftry  of  the.  faid  court. 
And  if  any  regifter  or  proAor  (hall  offend  herein,  he  ihaU 
be  fecluded  from  the  cxercife  of  his  office  for  the  fpace  of 
two  months,  without  hope  of  releafe  or  reftoring. 

5.  Oiba.  Whereas  a  cullom  ia  faid  to  pre?ail,  that  he 
who  is  cited  to  a  certain  day,  conftitutes  a  profior  Ibr 
that  day  without  letters,  or  by  letters  not  fealed  with  an 
authentic  feat ;  by  whtch  means  Ir  happenech,  that  whUft 
fuch  prodor  will  not  prove  his  mandate,  or  confiroi  hb 
letters  by  witneflfes,  or  f^m^. other  impediment  comet  in 
the  way,  nothing  is  dooe  that  day,  nor  on  ^he  following 
day,  the  pro&oi's  office  being  at  an  end  ;  and  fo  all  fer- 
ner  dihgcnce*  is*lo({  without  aoy  ciFed:  As  a  caution 
againft  thb  fallacy,  we  do  ordain,  that  ibr  the  future  a 
fpecial  prodor  be  conftituted  abfolutely  without  any  limit* 
ation  of  time ;  or  if  he  be  conftituted  for  the  day,  yet  not 
for  one  day  only,  biit  for  feveral  daya,  to  be  continued  if 
need  be.  And  the  mandate  (hall  be  proved  by  an  authen- 
tic writing ;  unleb  be  be  conftituted  in  the  a£b  of  court, 
or  the  conftitutor  cannot  eaftly  find  an  ai^ibentic  leal. 

6.  PiCfbami  We  do  ordain,  that  no  dean,  arcbd.eacon  or 
bis  officnd,  or  bilhop's  official,  (hall  (ht  his  feal  t0|  any 
proxy,  unlefa  it  be  publicidy  reqoefted  of  hiqi  in  court, 
qr  out  of  court  when  he  who  oooftituteth  the  prodor  and' 
is  known  to  be  the  principal  party  is  prefent  and  per« 
fonally-  requefteth  it*:  And  whatibever  dean,  arcbdeanoa 
or  his  official  *oa  official  of  the  bi(bop,  4haU  do  the  €0Q^ 
ccary  out  of  certain  aa]||cs^  (ball  be  ipfo  hSto  fafpeodcd 
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fffiNB  Vk  office  ind  benefice  for  three  yeartk-  'And  if  any 
advocate  (hall  procure  a  falfc  proxy  to  M  made,  he  fliall> 
be  (bfpended  for  three  years  from  his  office  of  advocate* 
and  be  difabled  to  hold. any  ecclefiiftkal  benefice,  and  if 
he  be  married  or  bigamua  [vAertby  in  tb$ft  iayi  bt  was  in* 
tmpmitat^  to  hold  m  hnific*"]  he  ball  be  eKcommantcated 
iplb  U8io\  and  whatever  (hall  be  done  by  virtue  of  fuch 
ialfe  proxy  fliali  be  utterly  void  to  all  intents  and  pur- 
pofea,  and  the  prodor  who  was  the  chief  afior  in  fuch  hU 
&y  fliall  be  for  ever  repelled  from  executing  any  legal  aft. 
And  all  of  thefe  nevertnelefs,  if  they  fhill  be  conv^ed» 
Ihall  be  bound  to  render  damages  to  the  party  injured. 
ZiW.  76. 

7.  dfff«  130*  For  leflening  apd  abridging  the  multitude 
af -fuiti  and  content ions,«-as  alfo  for  preventing  the  com- 
flaints'of 'fuitora  in  court*  ecdefiaftiadf  who  many  times 
we  overthrown  by  the  overfight  and  negligence,  or  bf 
the  ignorance  and  infufficiency  of  profiors ;  and  likewife 
Ibr  tte  furtherance  and  inaeafe  of  learning,  and  the  ad- 
vancement of  civil  and  canon  law ;  following  the  lauda* 
•bkcuftoms  heretofore  obferved  in  the  coul'ts  pertaining  to 
the  archbifliop,  we  will  and  ordain  that  no  prodor  exer- 
dfing  in  any  of  them  (hall  entertain  any  caure  whatfuevep, 
ttd  keep  and  retain  the  fame  for  two  court  days,  without 
Ikecounlel  and  Uvice  of  an  advocate,  undc|  pain  of  a 
'year'a  fiifpeniion  from  his  prafiice  $  neither  fliall  the  judge 
have  power  to  releafe  or  mitigate  the  faid  penalty,  without 
CXprefs  mandate  and  authority  from  the  archbifliop. 
-  //•  a  ^.  Liigh*8  cafe.  A  pro6tor  of  doAor's  commoat, 
who  had  done  bufinefs  without  the  advice  of  an  advocate, 
'cmtrary  to  the  canon,  and  refufed  to  pay  a  tax  of  laa. 
Impolad  upon  him  by  order  of  the  court  toward*  the  charg* 
fa  of  the  houfc,  and  was  fufpended  from  his  office,  pray*- 
ad  a  mandamus  in  the  leourt  of  king's  bench  to  be  re* 
■#Dlcd-:  but  It  was  denied,  an<}  faid  by  the  court,  that 
adtoers  are  incident  to  all  courts,  and  mult  partakie  of  the 
jiatare  of  thofe  feveral  and  refpedive  courts  in  which  they 
aiteadi  and  the  judges,  or  thofe  who  have  the  fupreme 
iaihority  in  fuch  courts,  are  t^c  proper  perfbns  to  cenfure 
idlK  behaviour  of  their  own  officers  ^  and  if  they  ftiould  be 
'jpHftaken,  the  king's  benth  cannot  relieve :  for  in  all  cafes, 
fuch  judges  keep  within  their  bounds,  no' other 
can  corred  their  err  rs  in  proceedings;  and  if  any 
*%MNig  be  done  in  this  cafe,  the  party  mufl  appeal*    Gitf. 
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8*  CoBi  iji.:   No  judg^,  in  any  of  fhe  faid  eouM,  fiiall 

admit  duy  libel  of  any  other  matter^  without  the- advice 

of  an  advocate  admitted  to  pradife  in  the  fame  court,  or 

.without  bis  fubfcription ;  nor  A^II  any  proAor  cooclude 

any  can^  depending,  without  the  knowledge  of  the  advo* 

cate  retained  and  fee*d  in  the  cadfe :  which  if  any  profior 

(ball«  do  or  procure  to  be  done,  or  {hall  by  any  colour 

whaifoever  defraud  the  advocate* of  his  duty  or  fee,  or  (hall 

be  negligent  in  repairing  to  the  advocate  and  requiring 

his  advice  what  courfe  is  to  be  taken  in  the  csufe ;  he 

.Ihall  be  fufpeoded  from  all  praA«ce  for  the  fpace  of  fix 

jnonths,.  without  hope  of  being;  thereunto  reftored  befbie 

the  faid  term  be  fully  compleat. 

9.  Can.  133.  Forafnnuch  aa  jt  is  found  by  experiencet 
that  the  loud  and  confufed  cries, and  ctaoioursof  proddra 
in  the  courts  of  the  archblfliop^  .are  not  only  trouUefoilie 
and  offenfive  to  the  judges  and  advt>catef9  but  alfo  give 
occsfion  to  the  ftanders^by  of  contempt  and  calumny  Ifr* 
wards  the  court  itfelf ;'  to  the  end  that  more  refpeA  may 
be  had  to  the  dignity  of  the  judge,  and  that  caufes  nuf 
more  cafily  and  commodioufly  be  handled  and  difpatched» 
we  charge  and  enjoin,  that  all  profiors  in  the  faid,  courts 
do  efpecially  intend  that  the  ads  be  faithfully  entred  and 
let  down  by  the  regifter,  according  to  the  advice  aad  dfr> 
reflion  of  die  advocate ;  that  the  faid  prodors  refrain  loed 
fpeech  and  babbling,  and' behave  themfelves  quietly  and 
modeftly,  and  that  when  either  the  judges  or  advocates  or 
any  of  them  (hall  happen  to  ipeak»  theyprercnily  be  fileQ.t$ 
opoB  pain  of  fileiKing  for  two  whole  terms  then  imme* 

.diately.  fallowing  every  fnch  offence  of  Uicirs :  And  if  any 
of  them  fhall  the  feconJ  time  ofEend  herein^arMl  after  due 
monit'onOiall  not  reform  himfelf,  let  him  be  for  ever  re* 
m(*ved  from  his  prafiice*  r 

10.  It  hath  been  adjudged,  that  n^)  mandamus.  lies  (o 
reftote  a  proAor  of  doctor's  commons,  admitting  that  ^ 
appeal  lay  from  the  dean  of  the  larches  to- the  arcbbilbop 
as  vifitor*;  beeaufe  this  is  an  ecclefiailical  office,  and  -a 
matter  properly  and  only  cognizable  in  ibat  court;  and 
that  the  temporal  courts  are  riot  to  intermeddle,  or  inquire 
into  this  fentehcc,  or  into  the  proceedings  in  any  matters 
whereof  they  have  a  proper  jurifdi£lion,  but  are  to  give 
credit  thereunto;  altho'  it  was  urged,  that  if  a  mandamus 
did  not -He  in  th*s  cafe,  the  party  would  be  without  rcme* 
^Yt  for  that  ro  afiize  vvould  lie  of  this  office;  and  tlM^* 
an  adion  on  the  cafe  might  lie^  yet  it  may  be  defe^ivCf 
bccaufe  a  jury  may  not  well  compute  the  damages  in  pro- 

poriioQ 


pOftiMi  to  the  loft  of  a  oian't  livelihood  ;  befidca  it  was 
Ufgedy  that  a  mandamus  ought  to  He  in  this  cafe,  as  well. 
as  far  an  attorney  of  an  inferior  court,  becaufe  this  is  an 
oSccr  of  a  more  publick  concern.     3  Bm,  Abr.  531. 

For  the  fees  of  proflors  \  See  Tit.  $ttfi. 

■ 
Procuration.    See  UStfitattom 


It    ALL  blafphemiei  againft  God,  as  denying  his  beixijf  Prormcnefs  in. 
^^  or  providence ;  and  all  contumelious  reproachea  '>^aMe  by  the 
of  Jefua  Chrift  i  all  profane  icoffing  at  the  holy  fcripture;  ««"»«»••• 
or  c^pofing  any  part  thereof  to  contempt  or  ridicule ;  a1( 
jmpoftures  in  rcfligion,  as  falfly  pretending  to  extraordina- 
ly  commiiSons  from  God,  and  terrifying  or  abufing  the 
people  with  falfe  denunciations  of  judgments ;  and  all 
open  lewdnefs  grofsly  fcandalous ;  inafmuch  as  they  tend 
to  fiibvert  all  religion  or  ojorality,  which  are  the  founda-  : 

tioQ  of  government,  are  punimable  by  the  temporal 
jadget  with  fine  and  imprifonment,  and  alfo  fuch  corporal 
jafiuDOUS  puniOMnent  as  to  the  court  in  difcretion  Ihall 
feem  meet,  according  to  the  heinoufnefs  of  the  crime, 
I  Haw.  7. 

Alfoy  fcditious  words,  in  derogation  of  the  effdblKbed 
rdigioo,  are  indidable,  as  tending  to  a  breach  of  the 
peace  }  as  thefe,  your  religion  is  a  new  religion,  preach« 
log  ii  but  prattling,  and  prayer  once  a  day  is  more  edi* 
fjrmg.     I  Haw.  7. 

.   %•  By  the  9  M  JO  !V.  c.  32.     If  any  perfon,  having  Depriving  the 
W«i  educated  in  or  at  any  time  having  made  profcffion  of  jt'il^rt,7r  **** 
iheehriftian  religion  within  thia  realm,  (hall  by  writing  «ritijig.'' 

Kting  teachinf^  or  advifed  fpeaking  deny  any  one  of  the 
ona  in  the  Holy  Trinity  to  be  God,  or  (hall  aflert  or 
maintain  there  are  more  gods  then  one,  or  (hall  deiiy  the 
..chriftiao  religion  to  be  true,  or  the  holy  fcripturts  of  the 
dd  and  new  teftament  to  be  of  divine  authority,  and  (hall 
aipon  indidment  or  information  in  any  of  his  majefty's 
comta  at  Weftminfter  or  at  the  affizes,  be  thereof  law* 
lolly  convided  by  the  oath  of  two  or  more  witneiTcs  ;  he 
9m  for  the  firft  offence  be  difablcd  to  have  any  office  or 
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anplciftnefit  or  tnf  profit  apputatning  thertuBlo  (  (br  As 
iboond  offence  fluH  be  difabled  to  profeciiic  any  aftif  •( 
iofornaation  'ia^aBy  court  of  liar  or  eqiiily»  or  to  be  .guar* 
dian  of  any*  cbild^  or  executor  or  •admiiiiftrator  of  aajf 
perfon*  or  capable  of  any  Icgicy  or  deed  of  gift,  or  to  bear 
any  office  for  ever  wukin  ^is  realm,  and  &aU  aUb  fufer 
imprifonment  for  the  fpace  of  three  years  from  the  tioie 
of  fuch  conviSioB.   /•  u 

Provided,  that  no  perfon  (hall  be  profecuted  by  thii 
a£t  for  any  words  fpoken,  unlels  the  information  thereof 
Iball  be  given  upon  oatb  before  a  juftice  of  the  peace, 
Within  four  days  after  fuch  wordi  fpoken ;  and  jhe  pro* 
(ecution  of  fuch  offeocc  hp  withiB  tlirp^  months  after  fuch 
information,    f.u     •  • 

Prpvjded,.  tha^  any  p^fon,  convified  of  any  the  afore* 
Jaid  crimes,  fhitii  for  the  firft  offence  (upon  his  ackiiow* 
kdgment  and  ^eniindatipn  of  fuch  offence  or  errdneoua 
6(»ihions  in  the  fadie  court  where  he  was  conftfidtj  Mth* 
in  four  months  after  his  convidion)  be  difehargeiS  fifoaa 
all  penalties  ind  difabilities  incurred  by  fuch  coovfifiioB. 

/  3- 

3*  By  th^  3  7tf«  r*  2t.  If  any  perfon  fliatl  in  any  ftagjt* 

play,  interlude,  tbew,  make  game,  or  pageant,  jeftingly 
or  profanely  fpcak,  or  ufe  the  holy  name  of  God,  or  of 
Chrift  Jcfus,  or  of  the  Hoty  Ghoft,  or  of  theTrinky,  which 
^re  not  to  be  fpoken  but  with  fear  and  reverence  i  he  ftall 
forfeit  10 1,  half  to  the  king,  and  half  to  him  that  fliall 
fue  for  tbe  fame  in  any  coort  of  record  at  Weftminftcr. 

4.  In  the  year  1656,  yames  Nailer  for  perfonating  Ouf 
Saviour,  and  fuffering  his  followers  to  worQiip  him,  and 
pay  him  divine  honours,  was  fentenced  to  be  fct  ifi  tha 
pillory,  and  to  have  his  tongue  bored  through  wrtb  a  red* 
liot  iron,  and  to  be  whipped,  and  ftigmatized  in  theidlt* 
head  with  the  letter  B.     i  St.  Tr.  802. 

5.  Mn  I  G.  2«  K.  and  Curl.  An  information  wascz- 
hibited  by  the  attorney  genera),  againft  the  defendant  f  if* 
mufidCurl^  for  printing  it.d  publi(hing  a  certain  eiMcena 
book,  fetting  forth  the  feveral  lewd  paiTages,  and  conchid- 
ing  againfi  the  peace.  It  was  moved  m  arrcft  of  judg« 
ment,  that  however  the  defendant  may  be  puniihable  for 
this  in  the  fpiritual  court,  as  an  offence  againft  good  man* 
ners,  yet  it  cannot  be  a  libel  for  which  be  is  punifllaMe  IB 
the  temporal  courts.  But  after  long  debate  and  confidtfaAi 
tion,  the  court  at  hft  gave  it  as  their  utiarrimous  opinioA> 
that  this  was  a  temporal  offence ;  and  the  defendant  waa 
fct  in  the  pillory.    Str.  788. 

6.  E. 
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6.  £•  t  G.  a.  iT.  tod  fTiojfiM,  •  He  wit  conviAed  on  Wooifton^ioic. 
fiouc  informations  fur  bis  Uafphemous  difcourfes  on  cbe 

niraclci  of  our  3aviour»  And  attempting  to  move  in  ar« 
reft  of  judgment^  the  qourt  declared  they  would  not  (utkt 
it  to  be  debated,  wheilfer  to  write  againft  chf  iflfianity  la 
general  was  not  an  offence  puniihable  in  the  temporal 
courts  at  common  law.  Thev  defired  it  might  be  taken 
notice  of^  that  they  kid  their  ftrefs  upon  the  word  gtmral^ 
and  did  not  intend  to  include  difputes  between  l:rarncd 
men  upon  particular  controverted  points.  The  next  term 
he  was  brought  up,  and  fined  25 1.  for  each  of  his  four 
difcourfes,  to  fuffer  a  year's  imprifonment^  and  to  enter 
in(««  ffoeognixanceior  Ms  good  behaviour  during  his  life, 
himfelf  in  3000  L  and  2000L  by  others.     £/r.  834. 

7.  M.   3  G.  3*  K.  and  Pettr  Annet.   The  defendant  was  A%w^%  cafe. 
conviAed  on  an  information,   for  writing  a  moft  blaf* 
phemous  libel  in  weekly  papers,  called  the  Free  Inquirer; 

to  which  he.  pleaded  guilty.  In  coniideration  of  whicbi 
and  of  his  poverty,  of  his  having  coofefled  hit  errors  in 
an  affidavit,  and  of  his  being  70  years  old«  and  fome 
Ijnptoffls  of  wildnefs  that  appeared  on  his  infptdlioa  ia 
ODurc ;  the  court  declared,  they  had  mitigated  their  in- 
isadfld  fentence  to  the  following,  viz.  To  be  imprifone^ 
in  Newgate  for  a  nionth  \  to  (land  twice  in  the  pillory* 
irilfa  a  paper  on  bis  forehead,  infcribed  Biafpbemy  $  to  be 
fcot  to  the  boufe  of  corredion,  to  hard  labour,  for  a  years 
•opaj  a  fine  of  6  s.  8  d. ;  and.  to  fln^  fecurity,  himfelf  in 
10ol«  and  two  fareties  in  50 1,  each,  for  his  good  beha- 
Vioiiv  during  life.     Black.  Rip,  395. 

[la  17941  Richard  Bratbirs^  who  had  been  an  officer  Brothen*!  nfe. 
IB  lbs  oavy,  ftiled  himCelf  Ntpbew  §f  God^  and  pretended 
Ihtt  he  was  a  Prince  and  Prophet  fent  to  reftore  the  Jcwe 
m  Jerufalem.  He  applied  many  parts  of  the  Reveie* 
liooe  40  the  prefent  times,  but  prediAine  in  his  writingt 
As  downfal  of  monarchy  in  Europe,  the  innocence  of  the 
Ififoorrii  then  charged  with  high  treafon.  the  deflrudion 
if  jLoodoo,  the  king,  parliament,  and  Briti(h  government, 
he  was  in  March  1795  arretted  by  a  warrant  from  the 
fasrtary  of  ftate  on  uifpicion  of  treailMiable  pracilices,  and 
before  the  privy  council.  Afterwards  a  C9iii- 
of  lunacy  ifluing  againft  him,  .the  jury  found  him 
a  lunalicky  and  he  was  confined  in  a  private  madhoufe. 
BBr  caufe  was  efpoufed  in  the  boufe  of  commons  by  a 
gMlomaa  of  great  learning,  N.  B«  Halhed,  cfq.j 

.  t.  Bjr  the  22  G.  2.  r.  33.  art.  a.     All  flag  officers,  and  N^^J- 
aB  MrfiMBf  ki  or  belonging  to  his  majcfty's  Ihips  or  vef- 

fels 
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fe!i  cf  w,  be«f  Sv^  ^  praCoe 


io  deroiziuoa  of  GoiTs 

or  f!xxf  BtsrocTif  fiilf  uscrxr  iikb 

■Mul  ftaB  tbtnk  fie  to  oipofiry  ibI  m  ch»  nacvc  ud 

For  pcofiuc  corfiagaa^  fircarioj^  See  ttde  xHmifiH, 
lUrifj^  ts  cnatei  of  note  cbc  ode  of 


iE4r  |rM*j«>tc  13  V*  DV  the  ffamre  of  Cfmmfpc&e  agaris,  i}  E^   r. 
c»u  ••  riiy  ^  ft.  4-     Trt  hw^  Hr  W  /si^ff  Jtmiiti  gwutiM^.     Uie 

^  ^^'  ymar/ihtt  cinvnt^eij  in  sO  wmt'grt  amumimg  iee  k^jmp  rf 

Norwkft  tfntf  ^f  ^^U%  "o'  t^^M^t  ^'^^  '/  '^  '^'^  ^^ 

fv  tztart  ih'^fitjm  ff  fith  Mngt  m  ht  mtri/pintrnMl^  t^mi  is  Ip 

flw/»  9ff€mtn€  it^ifud  hy  frglata  f.r  dtidhfot^  «f  /v^nkm* 

tim^  miJury^  mni  {tuh  likt^  frr  tu  iMibfiwtitzwus  arpmrsi 

fnmtKij  mnd  jnmfmti  pezmwimj  is  iynrtdj  Jftdmih  if  m 

frumam  h€  atmcl  ^  fnk  iKtrngs:  Ilf^  if  frdius  i§  fmmA 

fw  kaving  the  ck^mrt^^d  mncUfid^  tr  fsr  that  ttabirtb  ii 

ammotrid^  w  wt  C9^zm'nilj  di^Ld-^  in  tckict  csin  mgne  Hbtr 

piK^na  lan  ht  injr.'tid  kui  fiemmarj  :  Item,  rf  m periin  di* 

wuud 9/  his  fsrrhsreri  stUaims  «r  tittts  dui  nd  muu/hmid  i 

ffr  if  sm  par^  m  ds  fate  c^a:n/l  anttber  pmrfimftr  tithes  gremttr 

«r  JmaUer^  ff  that  the  fourth  part  ^  the  M&rf  if  the  hmifie§ 

he  net  demmided :    Item,  if  m  ^riem  diwmmd  smrfmarusm  ts 

pUces  toiire  m  mtrtuaij  hathheen  mfed  t§  h given:  Item,  if 

4S  preiate  sfa  eburch^  «r  m  p^tf§m^  detrvid  sf  m  puffin  m  pern* 

fan  due  t§  Urn  ;  aiijiuh  dmmids  ^e  t§  he  amde  in  mjpiritmd 

uyrt.     And  f§r  hynsg  vieUmi  hands  m  m  derJt^  snd  m  emmje 

4f  diftmaticn^  it  hath  heem  granted  mhready^  that  it  Jbestt  he 

tried  im  #  Jpiritmmi  cturt^  wchfn  memj  is  net  dtmrntdtd^  hni  m 

thing  dmefer  pnmijhment  ^fin ;  and  Ukiwife  ftr  hrmJdmg  mm 

00th  :  in  all  eafes  afmre  rehearfed^  the  fpiritmal  Jndga  jhsdt 

hove  p0Wer  f  take  kn0wUdie^  tsatwithjianding  the  kinfi  pr0^ 

hihitiamm 

In  all  timitin  cencerning  the  UJhep  rf  Norwich,  tfmf  his 
ilergp]  The  bifliop  of  Nrnwieh  is  h<re  put  only  for  exam* 
f\0l  but  itcjitcAdctb  to  all  the  bUhopt  within  thia  realm. 

%  ha. 
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a  Tftjf.  487.  The  faid  nSt  hsving  been  made  on  petition 
of  the  bifbop  of  NsrwUb ;  as,  generally,  aAs  of  parlia^ 
mem  in  ancient  times  were  founded  on  aiuccedenc  pett- 
tioos.  » 

Offmch  thingt  gs  be  mir§  J^iriiuaf]  Not  having  any  mix* 
ture  olf  the  cemporalties ;  as  herefy,  fehifms9  holy  ordertt 
and  the  like.     2  hff.  488. 

&  ih^  thffiurtb  part  rfthi  vahu  •f  tbi  bimfia  bi  «# /  di* 
wmmdtd']  So  as  at  this  tiay,  in  caAs  a  here  one  parf^fi  of  the 
pre(cntation  of  one  patron  demands  tithes  againft  another 
parfon  of  the  prefentation  of  another  patron  in  court 
chriftian,  amounting  to  a  fourth  part  of  the  value  of  the 
benefice ;  the  right  of  tithes  at  this  day  i»  to  be  tried  at  the 
common  law.     a  Inft.  491. 

a.  It  hath  been  holden,  that  if  the  fpirituat  court  do  tTntfci urifoci- 
'proceed  wholly  on  their  own  canons,  they  IhiU  noc  be  at  infbydiiec 
all  controuled  by  the  common  law  (unlefs  they  aA  in  de^  '*** 
fogation  from  it,  as  by  queftioning  a  matter  not  triable 
bdbre  them,  as  the  bounds  of  a  parifli,  or  the  like;  for 
they  flull  be  prefumed  to  be  the  beft  judges  of  their  own 
iawa  :  and  therefore  in  fuch  caf.r,  if  a  peifon  la  aggrieved, 
Ua  proper  remedy  is  not  by  prohibition,  but  by  appeal. 
1  Haw.  4*  13.     Ap.  Par.  171, 438. 

3^  In  cafe  the  principal  matter  belong  to  the  cognizance  tf«t  fcr  trrii^ 
cf  the  fpiritual  court,  all  matters  incidental  (tho'  other*  tcnixni  iAo- 
wife  of  a  temporal  nature)  are  a ifo cognizable  there;  and  ^**^ 
BO  prohibition  will  lie,  provided  they  proceed  in  the  trial 
of  facta  temporal  incident,  according  to  the  rules  of  the 
tanpora!  law.  * 

Thnt  in  the  cafe  of  ShtrUr  and  Friend^  H.  i  IF.  An 
Cwcutor  being  fued  ^or  a  legacy  in  the  fpiritual  court, 
pimled  payment,  and  offered  to  prove  it  by  one  witnefs  ; 
which  the  judge  refofed,  and  gave  fentcnce  againft  him. 
Upon  this  matter  fuggefted,  a  prohibition  was  moved  for. 
And  by  the  court ;  i.  VVhere  the  eccleftafticJ  court  pro* 
csadeth  in  a  matter  merely  fpiritual,  if  they  proceed  in 
Mr  own  manner,  tho*  it  is  different  from  the  common 
*  kw,  no  prohibition  lieth  ;  as  in  probate  of  wills,  there 
if  dscjr  rdfufe  one  witnefs,  no  prohibition  lieth.  2«  Where 
>  Aej  have  cognizance  of  the  original  matter,  and  an  inci- 
ttoX  happens  which  is  of  temporal  cognizance,  or  triable 
by  the  common  law ;  thev  fliall  try  the  incident,  but  muft 
liy  k  as  the  common  law  would  :  thus  in  a  fuit  for  tithes^ 
ar-far  a  legacy,  if  the  defendant  pleads  a  releafe  or  pay* 
,  or  in  a  fuit  to  prove  a  will,  if  the  defendant  plead  a 

revocation. 
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revocation.  So  in  the  cafe  at  kir;  they  fludl  tif  the 
natto-  of  payment  or  no  peflkieiirf  but  theo  they  inoft 
admit  fuch  proof  as  the  comiDon  law  would,  ockerwife 
chcy  rejed  the  caufe  themfelves,  and  ought  to  be  prahiiitc^ 
«d.  3.  A  bare  fuggeftion,  that  itM  drfeadaac  hatli  but 
one  witnelv,  and  that  they  take  ezccptkMi  to  hia  credit  and 
reputation,  is  no  caufc  of  prohibiiioni  for  if  Chcy  adoHC 
the  proof  of  one  WitneA,  whether  he  be  a  credible  witncfii 
or  not  they  flball  judge,  and  the  party  bath  no  remedy  but 
by  appeal.     2  Sa/k,  547.     £.  Rsptt.  aao. 

4.  A  temporal  lofs,  enfuing  upon  a  Spiritual  fentence, 
{9  not  of  itfelf  caufe  of  prohibition.  S^  it  was  adjudged 
In  the  41  &43  £iiz.in  the  cafe  of  Ati/r  and  lUgm  (Cro. 
£Iiz.  789),  where  the  deprivation  was  for  iiiDony ;  on 
which  occafioo  the  reafbning  of  the  court  was  thus  :  AUho* 
it  was  faid,  that  to  the  fpirttual  court  they  ought  not  to 
bave  intermeddled  to  diteft  the  freehold,  which  it  10  tbe 
Incumbent  after  induAion  ;  true  it  it,  they  fliould  not 
vneddle  to  alter  tbe  freehold,  but  th«7  meddled  only  with 
*the  manner  of  obtaining  his  prefentment,  which  by  coik 
fecjuente  diveAcd  the  freehold  from  hioh  by  the  difloli^ 
tion  of  his  eftatc,  when  his  admiSon  and  inftitation  ia 
avoided.  In  like  manner,  where  an  incumbent  (3  Modm 
67.)  was  libelled  againft  in  the  arches,  for  aet  being 
twenty- three  years  of  age  when  made  deacon,  nor  twenty^ 
four  wben  made  prieit,  and  prayed  a  prohibitios,  be- 
caufe  a  temporal  lo^s  (namely,  deprivation)  might  fellow  | 
^he  court  denied  the  prohibition,  and  dompared  thia  cafe 
to  that  of  a  drunkard,  or  ill  liver,  Vvho  are  ufually  punilb- 
cd  in  the  ecclefiaftical  courts,  iho'  a  Kmporal  Ma  may 
-enfue ;  and  if  preihibitions  (kould  be  granted  in  ail  cafes 
where  a  temporal  !ofs  might  enfue,  thofe  courts  would 
have  little  or  nothing  to  do.     Gthf,  1028. 

5.  iff.  I  Ann,  Gaiizard  and  Rigault.  There  was  an  in* 
didment  for  alTaulting,  beating,  wounding,  and  endea- 
vouring  to  raviOi  the  wife  of  0«  upon  which  the  party  was 
conviAed  :  and  afterwards  the  hu(band  brought  an  auSion 
of  trefpafs,  for  the  f^me  caufe :  and  now  the  party  being 
alfo  libelled  againft  in  the  fpiritual  court  for  the  fame  fad, 
namely,  for  foliciting  her  chaftity,  moved  for  a  prohibi- 
tion to  the  proceedings  in  the  fpiritual  court.  And  it  was 
urged  for  the  jurifdifiion  of  tbe  (pirttual  court,  that  they 
may  punifh  for  the  felicitation  and  incontinence,  and  that 
this  fuit  was  for  the  health  of  the  foul,  the  others  for  fine 
^nd  damages.  But  by  tbe  court  a  prohibition  was,  grant- 
ed j  for  it  being  an  attempt  and  folicitation  to  inconti* 

nence, 
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aaKCf  coupled  with  force  and  violence^  it  doth  by  reafon 
of  the  force,  which  is  temporal,  become  a  temporal  crime 
in  ColOb  at  if  one  fay,  thou  art  a  whore  and  a  thief»  or 
tkou  keepeft  a  bawdy  houfe,  which  are  temporal  matters* 
the  party  (hall  not  proceed  in  the  fpiritual  court :  fo  if  it 
he  faid  of  a  woman  that  flie  is  a  bawd  only,  and  not  that 
llie  keepa  a  bawdy  boufe :  but  Holt  chief  jufiice  faid,  if 
ooe  commit  adultery,  and  the  hu(band  bring  aflault  and 
baltoryt  this  ihall  not  hinder  the  fpiritual  court,  for  it  is 
a  crimiDal  proceeding  there,  and  no  indictment  lies  at  the 
OQamon  jaw  for  adultery.     2  Salk.  552. 

But  if  a  man  libel  for  two  difiind  things,  the  one  of 
which  it  of  ecclefiaftical  cognizance,  and  the  other  not; 
a  proUUtion  (hall  be  granted  as  to  that  which  is  of  tem- 
poral cognizance,  and  they  of  the  court  chriflian  (hall 
fraoccd  for  the  other.     L,  Raym.  59. 

6^  H.  to  ff^m  The  churchMrardens  againft  the  re£lor  OBtrUlofctirT 
if  M^iii  Bofmrtb.  The  churchwardens  libel  againft  ^''"'** 
ihe  roAort  that  there  hath  been  time  out  of  mind,  and  is, 
a  chapel  of  eafe  within  the  fame  pari(h ;  and  that  the 
leAor  of  the  faid  pari(h  for  timeout  of  mind  hath  repaired 
'soi  oii^t  to  repair  the  chancel  of  the  faid  chapel ;  and 
to  the  chance)  being  out  of  repair,  the  defendant  bein^ 
hath  not  repaired  it.  The  redor  in  the  faid  couit 
the  cu(!om«  And  a  decree  was  made  for  the  redor, 
t^  tbere  was  no  fuch  cuftom,  and  cofts  were  taxed  there 
fcr  ihe  laid  reAor*  The  churchwardens  moved  for  a 
piohibitfoni  and  it  was  argued  for  the  prohibition,,  that 
hoaght  to  be  granted,  becaufe  it  appears  that  the  libel  is 
apOD  a  cuflom,  which  the  defendant  hath  denied  ;  and  ie 
awy  be  the  quefiion  was  in  the  fpiritual  court,  cuftom  of 
aaCy  which  is  not  triable  there,  but  at  the  common  law  ; 
aari  then  this  appearing  upon  the  libel,  that  the  court 
laih  not  jurifdifiion,  a  prohibition  may  be  granted  after 
ftalBBce.  But  all  the  court  held  the  contrary.  For  by 
Hole  chief  juftice;  The  reafon  for  which  the  fpiritual 
ought  not  trycufioms  is,  becaufe  they  have  dif- 
BOCions  of  cuttoms,  as  to  the  time-  which  creates 
from  tbofe  that  the  common  law  hath  :  For  in  fome 
the  uiage  of  ten  years,  in  fome  twenty,  in  fome 
yean,  malce  a  cufiom  in  the  fpiritual  court ;  where- 
by,lhe  common  law  it  muft  be  for  time  immemoiiaU 
ad-dUBrefbre  (ince  there  is  fo  much  difference  between 
lawt,  the  common  law  will  not  permit  thiit  court  to 
opoa  cttftoffls,  by  which  in  many  cafes  the  inhe- 
crfpacfima  may  be  bound.     But  in  this  cafe,  that 

reafon 
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fcafbh  fails :  for  the  fpi  ritual  court  iafo  far  from  adjudgiflg 
that  there  is  any  fiich  cuftom  which  the  coannon  law 
allowi,  that  they  have  at^judged  that  there  hath  not  btea 
any  cuftom  allowed  by  their  law,  which  alloA^i  a  left  tine 
than  the  common  law  to  make  a  cuftom*  And  the  plain* 
tiffs  having  grounded  their  lihel  upon  a  cuftom  wbicli 
was  well  grounde-  if  the  cuftom  had  not  been  denied  (for 
libels  there  may  be  upon  cuftoms),  bat  the  cuftom  being 
denied  and  found  no  cuftom,  it  is  not  reafon  to  prohibit 
the  court  in  executing  their  fentence  againft  the  plaintiftt. 
For  the  dcftgn  of  a  motion  for  a  prohibition,  is  only  to  ex-' 
cufe  the  plaintiffs  from  cofts.  And  there  ia  no  leafon  but 
that  they  ought  to  pay  ihem  i  fince  it  appears,  that  they 
have  vexed  the  defendant  without  caofe.  And  therefbre 
•  prohibition  was  denied.     L.  Raym.  435.  ^ 

T.  iz  fV.  y^nn  and  S/«iir.  David  Jones  the  vicar  of 
JV.  was  Hbelfcd  againft  in  the  fpiritual  court,  for  that  bj 
cuftom  time  out  of  mind,  the  vicara  of  U.  had  by  them* 
felves  or  others,  faid  and  performed  divine  fervice  in  the 
chapel  of  Chawbury,  for  which  there  was  fucb  a  recom* 
pence,  and  that  he  neglr£led»  The  defendant  came  for  a 
prohibition,  and  without  traveriing  tbia  cuftom,  fuggeflcd 
chat  all  cuftoms  were  triable  at  common  law*  And  it  waa 
urged,  that  it  was  enotVgh  for  a  prohibition,  that  a  cuftom 
appeared  to  charge  the  vicar  with  a  duty,  for  which  be 
was  not  liable  of  common  right.  But  by  Holt  chief  jnf- 
tice  :  A  parfon  may  be  bound  to  an  ecclefiaftical  dutv  bf 
cuftom,  and  when  he  is  bound  by  cuftom,  the  fpiritual 
court  may  punifti  him  if  he  neglefis  that  duty;  the  cuftom 
might  have  a  reafonable  commencement  by  compofition 
in  the  fpiritual  court,  and  begin  by  an  ecclefiaftical  afi  \ 
and  a  bare  prefcription  only  is  not  a  fufiicient  ground  for 
a  prohibition,  unlefs  it  concerns  a  layman  ;  whereas  hers 
it  is  an  ecclefiaftical  right,  an  ecclefiaftical  perlira,  wbA 
an  ecclefiaftical  duty,   and  the  prefcription  not  deniccL 

%  Salk»  550. 

On  tfiecon-  7.  When  the  iftue  of  a  matter  depending  in  the  fpiri* 

!IiHt Hi^^d*-        *"*'  court,  is  determined  or  influenced  by  any  ftatute,  a 

aitau  ^*   *'     prohibition  lieth.     The  reafon  is,  becaufe  the  temporal 

judges  have  the  interpretation  of  all  ftatutca  or  afia  of 

parliament,   whether  they  concetn  temporal  mattera  or 

fpiritual. 

In  fome  of  the  books  there  is  an  intimation*  that  not 
only  all  (Ta:u:es  whatever  are  to  be  interpreted  bythe  trfli* 
poral  courts ;  but  alfo  that  when  a  ftatute  is  made,  gfariog 
remedy  in  a  matter  of  ecclefiaftical  cognisaac^s  the  very 

2  making 


making  of  fiich  Satute  doih  ipfo  fido  uke  i'^e  rig'-.z  of 
juriiaiAioo  from  the  rpirituil  court,  aad  :ri.-i«i;>r  .c  to  the 
lenporal  ;  if  chere  is  not  a  fpecia!  faricg  in  th?  ail,  ro 
prrferve  the  fpiriruil  jurifdiSion.  But  to  ih'S  the  rule 
lifd  Aivn  by  lord  Coke,  (which  is  alio  geaera^ly  {«.>'.ioapei 
bf  Che  books)  ia  a  full  aiifw^r  :^-*-An  act  of  p3.-!ca.-nenc 
boDg  in  the  affiroative  doth  not  abrogate  or  t^k;  a^ri^ 
the  jtirifiii&ioD  eccJefiaftical,  uoiefs  words  in  the  negative 
be  addedy  as  am^  n§t  §tbirunji^  or  im  m  Hbir  mamiur  grfirm^ 
or  to  the  like  efiea.    GUf.  1 C28. 

8,  T.  a  A.  By  Holt  chief  juSice :  It  was  formerly  On  •  r-f«rii  ■# 
held  by  all  the  judges  of  England,  that  when  there  was  a  cefjofiteiibe 
proceeding  ex  t^cto  in  the  ecclcfiaftical  court,  they  were 

not  boand  to  give  the  party  a  copy  of  the  articles  s  but  the 
law  ia  ocherwife,  for  in  fuch  cafrs,  if  they  refufe  to  gifC 
a  copy  of  the  articles,  a  prohibi:ion  (hall  go  until  they 
ddifcr  it;  and  accordingly  upon  motion,  a  prohibition 
was  granted  in  the  like  cale  by  Holt  chief  juftice  and  the 
eoiirff.    L»  Rtfm.  991. 

9.  Prohibition  may  be  granted  upon  a  collateral  fur-  O"  *  coltaMd 
■ife ;  that  is,  upon  a  furmife  of  fome  faA  or  matter  not  ^""^^* 
appearing  in  the  libel,     it  was  heretofore  a  petition  of  the 

civgy  to  the  king  in  parliament,  that  no  prohibition  might 
he  granted,  without  firft  (hewing  the  libel ;  and  it  was  a 
coo^aint  of  archbifliop  Bana^t  in  the  time  of  king 
Jaaies  the  firft,  that  prohibitions  were  granted  without 
%^t  «>f  the  libel,  which  (as  it  was  there  faid)  is  the 
only  rule  and  direction  for  the  due  granting  of  a  prohibi- 
CMID9  becaufe  upon  diligent  coniideration  thereof  it  will 
fafily  appear,  whether  the  caufe  belong  to  (he  temporal  or 
ccdcfiafiical  cognizance ;  as,  on  the  other  fide,  without 
fight  of  the  libel,  the  prohibition  mud  needs  range  and 
lave  with  Arange  and  foreign  fuggeftions,  at  the  wi!l  and 
pleafare  of  the  devifer,  nothing  pertinent  to  the  matter  in 
danand*  To  this  charge  of  granting  prohihitions  with* 
Mt  fight  of  the  libel,  the  judges  in  their  anfwer  fay  no- 
thing %  but  as  to  granting  them  upon  fuggellion  of  mat- 
ters not  contained  in  the  libel,  their  words  are  thcfe ; 
Tho'  in  the  libel  there  appear  no  matter  to  grant  a  prohi- 
Udoo,  yet  upon  a  collateral  furmife  the  prohibiti::n  Is  to 
be  granted;  as,  where  one  is  fued  in  the  fpiritua!  court 
ftr  tithes  of  fylva  c;edua,  the  party  may  luggrft,  that  they 
vena  pofs  or  great  trees,  and  have  a  prohibition,  yet  no 
fiich  matter  appeareth  in  the  libel ;  fo  if  one  be  fued  there 
iar  violent  bands  laid  on  a  minifter  by  an  officer,  as  aoMi» 
IbUe^  he  may  fuggeft,  that  the  plaintiff  made  an  affray 
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Upon  another,  and  he  to  preferve  the  peace  laid  handi  oa 
him,  and  fo  have  a  prohibition  :  and  fo  in  very  many  other 
like  cafes ;  and  yet  upon  the  libel  no  matter  appearetby 
why  a  prohibition  fhould  be  granted.     Gibf.  1027.  {b) 

ID.  H.  13  X^.  Libel  in  the  fpiricual  court  by  the  har- 
band  and  wife,  for  calling  the  hu(band  cuckold :  Ruled 
by  Holt  chief  julUce,  that  a  prohibition  fhall  go,  becaufe 
they  cannot  both  fue  in  that  court  for  that  word,  but  the 
Wife  only,  the  imputation  being  upon  her;  and  the  huf- 
band  and  wife  by  the  la\V  fpiritual  may  not  join  in  fuit 
in  the  ecclefiafticalcourr  as  chey  muft  do  inthe  temporalt 
but  each  (hall  fue  feparately  upon  their  own  caufe  of  ac* 
lion.    3&tf.  288.  . 

11.  The  fuggeftioo  Aiufl  have  been  moved,'  and  rejefi* 
ed  in  the  fpiritual  court,  before  it  can  be  admitted  in  the 
temporal  court. — In  the  bilhop  of  fVlncheJlir\  cafe  (a  C§. 
45.)  it  was  held,  that  in  a  fuic  for  tithes  in  the  fpiritual 
court,  a  man  may  have  a  prohibition,  fugeefiing  a  pre- 
fcription  or  modus,  before  or  without  Reading.  But 
this  feems  not  to  be  law.  For  in  the  12  ^.  a  prohibition 
was  moved  for,  fuggefting  a  cuflom.  But  it  was  denied 
by  Holt  chief  jullice,  and  the  Court,  unlefs  they  pleaded  it 
below,  becaufe  perhaps  they  might  admit  the  plea.  Alfo 
in  the  10  ^*  it  was  faid  by  Holt  chief  juftice,  thlit  if  a 
modus  be  pleaded  in  the  fpiritual  courti  and  admitted,  no 
prohibition  (hall  go;  but  if  the  queflioo  be,  whether  a 
modus  or  no  modus,  a  prohibition  (hall  go;  and  fo  is  the 
law,  viz.  wherever  the  matter  which  you  fugged  for  a 
prohibition  is  foteign  to  the  libel,  you  muft  plead  it  be- 
low, before  you  can  have  a  prohibition  ;  otherwife  where 
the  caufe  of  prohibition  appears  on  the  face  of  the  libel. 

12,  M.  4,  An.  Burditt  and  Newell.  A  rule  was  made 
Co  ihew  caufe,  why  a  prohibition  fhould  not  be  granted, 
to  ftay  a  fuit  againd  the  plaiotifF,  in  the  court  of  the 
archdeacon  of  Litchfield,  for  not  going  to  his  parifli 
church,  nor  any  other  church  on  fundays  or  holidays,  nor 
receiving  the  facrament  thrice  a  year;  upon  fuggeftion  of 
the  ftatute  of  Eliz.  and  the  toleration  ad,  and  then  Quali- 
fying himfelf  within  that  ad ;  and  allcdging  that  he  plead- 
ed it  beloW,  and  that  they  rcfufed  to  receive  his  plea.  It 
was  fhewed  for  caufe,  that  this  fad  was  falfe^  and  the 
plaintiff  was  not  a  difienter,  nor  had  qualified  himfelf  ail 
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iboret  and  therefore  it  was  moved,  that  the  court  v/ould 
noc  allovr  ihc  rule  to  (land,  unlef)  they  had  :i.i  affidavit  of 
the  fad;  for  by  that  mean*;  any  [>crlon  nnight  come  and 
fuggeft  a  falfe  hSty  and  ouii  the  fpiritual  court  of  their 
jorifdi^iion.  Whtch  was  agreed  to  by  the  court,  and 
Cfacrefore  the  rule  was  difchirged.     £.  Raym.  121 1. 

And«  by  Holt  chief  jufltce,  the  difiindlion  is  this: 
Where  the  matter  fuggefled  appears  upon  the  face  of  the 
libely  we  never  infift  upon  an  affidavit;  but  uolefs  it  ap- 
pear upon  the  face  of  the  libel,  or  if  you  move  for  a  pro- 
liibicion  as  to  more  than  appears  on  the  face  of  the  libel 
to  be  out  of  their  jurifdidlion,  you  ought  to  have  affidavit 
of  the  truth  of  the  fuggeflion.     2  SaU*  549.  (/) 

13*  It  is  faid,  the  fuggeftion   need    not   be  precifdy  s^iApr-^of  of 
proved,  in  order  to  obtain  a  prohibition.     For  where  the  ^  •fugge'iion 
fuggeftion  was  for  a  modus  for  lamb  and  wool,  the*  the  ^^^  n««™1« 
pidof  failed  as  to  the  wool,  and  it  was  urged  that  therefore 
they  bad  failed  in  the  wholes  yet  a  prohibition  was  granted. 
Aiid  in  the  cafe  of  jfu/lgn  and  Pigoiy  it  was  faid,  that  Chd 
proof  in  a  prohibition  need  not  to  be  fo  precife,  but  if  it 
appeara,  that  the  court  chriftian  ought  not  to  hold  plea 
Ihertof,  it  fufficeth.    GibJ.  1029.  [i) 

But  if  the  fuggeftion  appears  to  the  court  to  be  notori- 
ealjr  falfe,  they  will  not  grant  a  prohibition;  for  by  Holt 
chief  Jailice,  they  ought  to  examine  into  the  truth  of  the 
iiiggcftiain,  and  fee  what  fjundation  it  hath.  L.  Raymi 
587- 

14.  Lord  Coke  fays,  the  fuggeftion  for  a  prohibition  Su^fliontra- 
9tif  be  traverfed  in  the  temporal  ccurt.     2  l>Jl.  6X1.  «erublc. 

And  Dr.  Watfon  fays,  if  the  fuggeftion  for  a  prohihi- 
lioo  contains  no  other  matter  upon  which  a  prohibition 

aibt  lo  be  granted  to  the  fpiritual  court,  befides  the  re- 
al of  a  plea  there,  which  by  the  common  law  is  a  good 
^a,  and  ought  to  have  been  allowed,  in  fuch  cafe  the 
fcAfal  is  traver fable.  Therefore  fuppofing  th.it  a  moJus 
teimandi,  or  a  prcfcription  of  a  manner  of  tithing  is 


(1}  Where  ic  is  necefTary  to  fuggefl  a  particular  fn6l  to  the 

lut,  at  a  coftom,  it  mull  be  verified  by  a£  Javit.  Catcn  v. 
JbrlM,  Cdwfi  330. 

(I)  Jufien  V.  Pigot^  Crt»  EJiz.  736.  For  the  court  will  re^^ 
lide  a  coofuhation  if  any  modus  be  found  though  differcnc 
thm  that  laid.  But,  at  the  fame  time,  if  the  m^du?  h-  not 
plOMd  as  laid  by  the  plaiotiiF  in  prohibition,  xhefs  inurl  he  » 
ttfdid  for  tbe  defendant,  who  is  cniidcd  to  coAs.  BrocA  v. 
Ilkbmrd/9a,  1  T.  Rtp.  427. 

Vol.  III.  Q.  triable 


triable  in  the  fpiritual  court ;  if  in  a  fuit  there  for  a  iDodos 
decimandi  another  modus  be  pleaded,  or  that  there  is  oo 
fuch  modus,  and  chat  plea  is  refufed  ;  or  if  in  a  fuit  for 
tithes  of  lands  not  tithe  free,  a  prefcription  is  pleaded  as 
to  the  manner  of  tithing,  and  that  plea  is  refufed  i  and  a 
prohibition  is  moved  for,  upon  fuggeftion  of  fuch  refufal  ; 
the  refufal  being  the  principal  matter  ef  the  fuggeftion,  is 
therefore  travcrfable*     ff^atf.  e,  57.  infim  (/). 
Notont)telaft        1$*  P'obibitions  are  not  to  be  granted  on  the  laft  day  of 
lUj  of  Uie  term,  the  term.    So  is  the  rule  fet  down  in  the  books ;  to  which 
Rolle  adds,  nor  on  the  laft  day  five  one :  and  the  reaibn 
of  both  is,  that  there  would  not  be  time  for  notice  to  be 
given  to  the  other  fide.     But  it  is  added  in  Latch,  that 
upon  motion,  on  the  laft  day  of  the  tcMi,  there  may  be 
a  rule   to   ftay  proceedings   till   the   next   term.     Gibf. 
1029.' 
Mty  bt  afrtr      .    16.  T.  10  f^.  Gardner  and  Booth.     Where  it  doth  sp- 
lca(co€c«  pear  in  the  libel,  or  by  the  proceedings  in  the  caufe,  that 

the  cognizance  of  the  caufe  doth  not  belong  to  the  fpt- 
ritual  court;  a  prohibition  may  be  moved  for  and  granted 
after  fentence :  and  this  holds  in  all  cafes  but  where  one 
is  fued  out  of  his  dioccfe ;  for  there,  if  he  doth:  not  take 
advantage  of  it  before  fentence,  he  (liall  not  have  a  prohi- 
bition after  fentence ;  and  the  reafon  is,  for  that  the  caofe 
doth  belong  10  the  fpiritual  court  j  and  thoVit  doth  not 
belong  to  that  fpiritual  court,  it  belongs  to  (oqne  other, 
and  not  to  the  king's  temporal  court.     2  Salk.  548. 

So  in  the  cafe  cf  Parker  and  Ciarke^  M.  3  An*  The 
clerk  of  a  pari(h  libelled  againft  the  churchwardens,  for 
fo  much  money  due  to  him  by  cuftom  every  year,  and  to 
be  levied  by  them  on  the  refpedlive  inhabitants  in  the  faid 
parifb  \  and  after  fentence  in  the  fpiritual  court,  the  de- 
fendants  fuggefted  for  a  prohibition,  that  there  was  00 
fuch  cuftom  as  the  plaintiff  had  fct  forth  in  his  libel.  Ic 
V/2S  objcdicd  iiga^nd  granting  the  prohibition,  that  it  was 
now  too  latr,  becaufe  it  was  after  fentence,  efpecially 
fince  the  cuflom  was  not  denied  ;  for  if  it  had,  and  that 
court  had  proceeded,  then  and  not  before  it  had  been  pro- 
per to  move  for  a  prohibition.  But  by  Holt  chief  juftice; 
It  is  never  too  late  to  move  the  king's  bench  for  a  probi* 
bition,  where  (he  fpiritual  court  h<)th  no  original  juriC- 
di£lion,  as  they  had  not  in  this  cafe,  becaufe  the  clerk' of 
a  parifti  is  nei(her  a  fpiritual  perfon,  nor  is  this  duty  in 


(/)  Fide  alfo  Peters  v.  Prideaux,  3  Ke6.  33 2, 

7  demand 


|d?ot)ii)ttion;  227 

demand  fpIrituaU  for  it  is  founded  on  a  cuftom,  and  by 
confequence  triable  at  law ;  and  therefore  the  clerk  may 
have  an  action  on  the  cafe  againft  the  churchwardens,  for 
negle£ltng  to  make  a  rate,  and  to  levy  it,  or  if  it  had  been 
levied,  and  not  paid  by  them  to  the  plaintiff.  6  Mod. 
J52.     3  Salk,  87.  [m) 


(m)  It  is  a  general  rule  that  a  prohibiuon  cannot  be  h%d 
after  fen  ten  ce,  unlefs  the  want  of  jurifdidion  in  the  court  be- 
low appear  on  the  face  of  the  proceedings  in  it.     -ArgyU  v. 
Hnutt  Stra,  187.     Blaquhrt  v.  Hauokins^  Doug.  378.     Zn/. 
^ir  V.  Crickttt  2  T,  K//>.  6^g.     But  if  it  appear  on  the  face 
of  the  proceedings  that  the  court  has  exceeded  its  jail fdiftion, 
m  prohibition  will  be  grantrd  even  after  fentence.     Thus  the 
confiftorial  cnurt   of  the  bithop  of  Norwich  having  ordered 
certain  churchwardens  to  deliver  in  their  accounts,  but  having 
afterwards  examined  the  account  and  (truck  a  balance,  whick 
lUtf  refufing  to  pay,  the  judge  pronounced  them  contumacious 
and  excommunicated  thrm  ;  the  court  of  king's  bench  being 
aioved  for  a  prohihition  granced  it :  for  the  ecclcfiallical  courc 
nay  compel  churchwar^iens  to  deliver  in  their  accounts,  bat 
cannot  proceed  to  examine  the  different  articles.     Leman  v* 
G§uitj9  3  7*.  Rep.  3.     And  where  the  plaintiff  in  prohibitioii 
properly  pleaded  a  modus  to  a  fuit  for  tithes  in  the  eccR^afti* 
cal  courc  of  the  dean  of  the  cathedral  church  of  Sarum  ;  but 
tke  judge  of  the  court  by  an  interlocutory  fentence  decreed 
bin  to  anfwer  more  iully,  from  which  fentence  he  appealed, 
tnd  his  appeal  was  dii miffed  with  cofts.    The  court  of  king't 
bench  granted  a  prohibition  to  both  courts,  in  order  to  flay 
execution  for  the  colb  ;  tor  tlie  lentence  wa.^  not  ^ta/;  and  it 
-alfo  appeared  on  the  face  of  ihe  proceedingi  tha:  the  jurif- 
diAion  of  the  ecclcfiillicnl  court  ccafed  when  the  rrioJus  waa 
pleaded,  and  could  not  r'-connmence  till  th»  re  was  a  verdift  for 
the  defeniant,  and  a  corfJi.s'.ion  awarded.    Darley  v.  Coftns^ 
1  7*.  RtP'  552.     But  the  rule  abovemeniioned  is  applicable  10 
ahofe  cafes  only  where  pror.ibiiions  are  granted  for  want  of  ori- 
ginal jurildidion  in   :he  courts  below,  aiid  no:  to  tbofe  cafes 
where  they  may  be  had  if  liuiy  applied  tor,  on  account  of  a  de« 
fcctof  trial.    For  where  a  fii-iurr  collateral  and  incidental  to  a 
fait  arifcSy  which  is  properly  :ri;?ble  at  common  law  as  a  modus, 
chough  the  courts  of  coii.rriun  law  would  have  granted  a  pro- 
hibition before  fentence  on  account  of  the  defecl  of  trial  in  tht 
codcfiaftical  court,  tney  will  not  grant  it  after  fentence  if  the 
defendant  thtrre  plcad^'d  the  moJu%  and  fubmittcd  to  the  trial 
iOf  it;  for  oy  fo  doing  he  has  waived  the  bentfit  of  a  trial  at 
.  cannon   law.     Full  v.  Huuhins,  Ccwp,  421.     And   to  oufl 
,  the  cede fiadical  court  of  its  junfdidtion  it  is  not  enough  that 
a  Cfltlom  or  prefcription  be  ftaced,  except  it  be  denied  by-  the 
odier  fide,  and  the  court  are  proceeding  to  try  it :  for  it  may  bo 
iamaterial  to  the  ^uelUoo,  Dm  ens  v.  Ril/nn^  1  //.  Bla,  loo. 

iiji  17.  The 
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PUiitiffmtT  ^7'  '^^  plaintiff,  as  well  as  defendant,  in  the  fp!* 

bare  a  prohibi?    ritual  coutt,  may  have  a  prohibiuon  to  (lay  his  own  fuit« 
itoa.  To  this  purpofe  when  arcbbifhop  Bancroft  alledoed  that 

the  plaintiff's  havitig  made  choice  thereof,  and  brought 
his  adverfary  there  into  triaL  (hould  by  aU  intendment  of 
law  and  reafon  and  by  the  ufage  of  all  other  judicial  placei 
thereby  conclude  himfelf  in  that  behalf;  yet  the  anfwer 
of  the  judges  was,  that  none  may  purfue  in  the  ecdefiafti- 
cai  court,  for  that  which  the  king's  court  ought  to  hold 
plea  of;  but  upon  information  thereof  given  to  the  king'a 
courtSi  either  by  the  plaintiff  or  by  any  mere  ftranger,  thej 
are  to  be  prohibited,  becaufe  they  deal  in  that  which  apper* 
tainetb  not  to  their  own  jurifdidion  {»).  And  in  the  cafe 
.of  (Vfris  and  Chji^n^  M,  12  Ja,  the  fame  thing  wat  de^ 
-dared  and  adjudged  in  the  court  of  king's  bench.  Gitf. 
lotj.^Crc  Ja.  350. 

E.  30  G.  2.  PaxtHg  and  Knight,    This  was  a  queftion 
whether  a  prohibition  (hould  be  granted,  to  ftay  proceed- 
ings in  an  ecciefiaftical  court,  in  a  fuit  .by  a  quaker,  for 
a  feat  in  a  church  ;  founding  his  title  upon  a  prefcriptive 
right.     In  which  fuit  the  ecclefiaftical  court  had  deters 
mi^sd.  againll  him.    And  now  he  came^  after  fentence 
belQWt  for  a  prohibition.     (Note,  an  immemori|d  pre* 
fcriptton  was  ailedged  on  both  (ides.)     On  (hewing  caafe 
againft  the  prohibitton)  it  w^s  urged,  that  the  court  will 
not^  aft^r  fentence,  grant  a  prohibition,  unlefs  the  dtkCt 
of  jurifdiftion  appears^  upon  the  face  of  the  libel.     And 
the  aforefaid  cafe  of  Marktt  Bofworth  was  infifted  on^ 
where  the  fpiritual  court  had  adjudged  againft  the  cuftom 
fet  up ;  tho'  their  law  allows  a  lefs  time,  than  the  common 
law,  to  make  a  cuftom  :  but  the  prohibition  was  denied. 
So  here,  if  the  fpiritual  court  will  admit  left  evidence  of 
a  prefcription  than  the  temporal  courts  will,  and  the  pre- 
fcrtption  is  neverthelefs  found  to  be  groundlefs ;  it  is  cer* 
tain  that  the  party  who  feis  it  up  can  have  no  reafon  to 
come  for  a  prohibition  after  fentence  :  and  his  only  reafon 
for  it  can  be  (as  the  court  obferved  in  the  aforiefaid  cafe) 
to  get  clear  of  thofe  cofis,  which  he  hath  by  his  own  vetf« 
atious  fuit  rendred  himfelf  liable  to,  and  which  (ai  wu 
there  adjudged)  he  ought  to  pay* — But  the  court  iieemcd 
to  think,  that  if  the  fentence  of  the  ecclefiaftical  court  was 
'  a  nu.lity,  their  award  of  cofis  muft  be  fo  too.     And  here 
■  are  reciprocal  prefcriptions  ailedged.     And  the  prefcrip* 
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tive  right  of  tbe  one  is  determined  fory  tho*  that  of  the 
other  is  determined  againftM  They  have  adjudged  the  ad^ 
verie  prefcription  to  be  a  good  one,  which  they  could  not 
try,  and  which  they  will  eflablifli  upon  Icfs  evidence  than 
the  common  law  requires.  And  lord  Mansfield  fAid^that 
tho*  he  was  very  forty  that  the  court  were  obliged  to  grant 
the  prohibition  (becaufe  the  parry  applied  for  it  only  co 
get  rid  of  paying  the  cofts  occafioned  by  his  own  vexa« 
tious  fuit),  yet  he  thought  they  could  not  avcid  doing  iu 
And  the  rule  for  a  prohibition  was  made  abfolute.  Bwr» 
nwy  Msnsf,  314. 

]8*  If  the  defendant  in  a  prohibition  dif  ;  h's  executors  Ptftj  djlof. 
may  proceed  in  the  fpiritual  court,  and  the  judges  of  that 
court  out  of  which  the  prohibition  was  grantci,  will  alfo 
io  fuch  cafe  make  a  rule  to  the  fpirimal  cour^  to  proceed: 
but  the  plaintiff  may,  if  he  pleafe  n,  have  a  new  prohibi- 
tion againft  the  executors.     fVatf,  c.  55. 

19*  A  prohibition  takes  off  shs  cofts  aflefled  upon  an  Code. 
appeaU  where  the  caufe  is  returned  to  the  inferior  couit* 
This  was  adjudged,  B,  7  Cba*  in  the  cafe  of  Crjf/.pfon  itii 
Wat€rfwd\  whrre  an  appeal  had  been  to  the^  nclega'es, 
who  overruled  it,  and  afTcfTed  cofts  for  the  wrong  aopeal : 
And  the  court  agreed  with  Richardfon,  that  becaufe  a  pro- 
hibition ii&ys  all  proceeding?,  the  cofts  were  taken  away  ^ 
lod  added,  that  if  the  party  was  excommunicate^  ho 
fliould  be  abfolved.     //#//.  167.     Lttt  36s.  (uhf  1029. 

By  the  ftatute  of  the  8  CsT  9  IV,  c.  1 1.  In  furs  upon  prg» 
Uf/if*/,  tbi  plaintiff'  obtaining  judgment  or  any  award  of  ^x» 
atktiam^  afur  plea  pleaded^  or  demurrer  joined  therein^  fhall 
fitmHr  his  cofts  of  fuit ;  and  if  tbe  p'aint'ff'  fhtll  became  non^- 
fiitp  ^  J^ff'^  '  dijc&nti nuance^  or  a  inrdiSi  fhall  pafs  agiinft 
Um^  tba  defendant  fhall  recover  his  cofls^  and  have  execution 
fir  tbe /ami.     f.  3. 

Hm  4  G.  Sir  Henry  Hot^ghton  and  Star  key.  After  judg- 
BMnt  for  the  plaintiff  in  prohibition,  the  queftion  wait, 
what  cofts  ought  to  be  allowe<f ;  and  whether  they  fhould 
be  computed  frcm  the  firft  motion,  or  only  from  the  de- 
daimtion,  was  the  doubt.  Upon  fearch,  it  was  found  to 
be  the  courfe  of  all  th^^  courts,  to  tax  only  frc  m  the  time 
of  declaring,  except  in  two  inftances  \  the  oi)e  in  the  cafe 
of  Bads  and  Jackfon  in  the  2  Geo,  and  the  other  in  the 
tMkot Brown  and  Turner:  where  they  weie  allowed  from 
the  firft  motion.  And  of  this  opinion  were  all  the  judges* 
And  all  the  officers  were  direded  for  the  future  to  allow 
tbe  cofts  of  the  firft  motion.  And  afterwards,  //.  12  Geo. 
between  Swetnam  and  Archer^  it  was  ftatcd  in  the  fame 

0^3  manners , 
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flunner,  and  agreed  to  be  the  anifKin  praAice  ever  finre*' 
And  E.  T  Gi8.  2.  between  Sir  Thmmm  BvfjixiA  Ctb/m^  the 
fime  doubt  was  railed  by  a  new  Bafter;  and  the  court 
•rdered  cofts  from  the  firft  motion,     &r.  82. 

M.  ic  G.  2.  Jlfiddlit§m  and  Crwfi.  The  pluotiff'  io 
prohibition,  having  prerailcd  in  one  potnt,  alibo'  be  fill- 
ed io  all  the  reft,  moved  for  cofis,  and  it  was  moTed  that 
thej  might  be  taxed  frcm  the  time  of  the  firft  motion,  ac- 
cording to  fevcral  dctermsoations.  And  this  laft  was  ac- 
quiefced  in,  if  the  court  (hculd  be  of  opinroo  for  ccfts. 
As  to  which,  it  was  cbj  c^td,  that  the  point  in  which  the 
plain: ifF  prevailed  was  not  the  git  of  the  proceedmgs,  but 
only  a  circumft<nce ;  and  that  it  would  be  very  hard, 
that  they  who  ha^ prevailed  upon  the  merits,  flbouTd  pay 
fcfis.  But  by  the  court.  The  words  of  the  aA  are  not 
to  be  got  over,  which  give  cofis  to  the  plaintiff^  if  he  cb- 
tains  any  judgment:  an<3  this  n^ztter  w^es  urdrr  confidcra- 
don  in  the  houfe  rf  lords  in  Dr.  BihtUy'%  cafe,  where  the 
prohibition  f^ood  as  to  feme  articles,  arul  there  was  a  coo* 
fultation  for  the  reft :  to  re  fure  it  will  be  conCdcrcd  in  the 
quantum,  but  we  carno:  den?  cofts.     Str.  1062. 

//-  14  G.  2.  Gi^^e  and  ytr/r.  Upon  (hewirg  canfe 
a^airift  a  prohibition,  the  court  made  the  rule  abfolmc, 
with  a  diredion  that  the  p-alntifi'  (hould  declare  in  prohi- 
bition. He  tendre:  a  declaration,  but  the  defendant  re- 
fufrd  it,  and  applied  to  Aav  proceedings,  as  being  willing 
CD  fubmit.  Tne  other  infifted  he  had  a  nght  to  go  00, 
and  fo  get  the  cofts  of  thr  motion,  which  he  coald  not 
cr.herwife  have.  But  the  court  ftaycd  the  proceedings 
without  cofts;  faying,  the  diredion  to  declare  was  in 
fevour  of  the  defendant,  who  might  waive  it.     Str,  ju^ 

20.  To  conclude;  S;r  Simon  Degge  obferveth,  that 
prohibitions  cf  themfelvcs  are  excellent  things,  where 
they  are  ufcd  upnn  juft,  legal,  and  true  grounds ;  and 
have  often  avoided  the  ufurpations  of  the  popes  and  fpi« 
ritual  courts.  But  by  the  corruption  of  thefe  later  times, 
they  are  grown  very  grievous  to  the  clergy  (in  the  reco* 
▼ering  cf  their  tithes  and  other  ri^ht«),  being  too  often 
granted  upon  feigned  and  urtrue  fuggellions,  which  it  is 
impolTihle  the  juw^es  (bould  fordee  without  the  fpirit  of 
prophecy.  And  (he  acd>)  I  tnink  I  may  prefume  to  fay, 
chat  where  one  was  granted  before  queen  Elizabeth's  time, 
there  have  been  a  hund:ed  granted  in  tnis  laft  age.  And 
they  are  a  very  great  delay  and  charge  to  the  clergv  ;  aini 
it  were  weil  (f2y5  he)  in  rr.y  poor  judgmrnt,  if  the  reve- 
rend judges  would  think  of  iome  way  to  reflraio  them,  or 
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to  make  them  pay  w::!!  for  their  delay,  bv  making  tTie 
plaintiff  enter  into  recognizance  to  pay  fuch  co:is  as  the 
court  out  of  which  they  ifllie  fhould  awarJ»  in  c.iie  they 
ihouM  not  prove  their  fu::gt{lio;i  in  convenient  time :  or 
fome  fuch  other  courfe  a'i  ihey  in  their  great  wifJom  (hall 
think  juft  and  oieit.     D^r,  p.  2.  c.  26.  (0) 


Note,   Confultarion  is  treated  of  under  the  title 

of  that  name. 

Provifors.     See  Coiirt0« 

Pfalmody.     See  publicfc  tootftip^ 

Publick  Notary.    See  j^otarp  publici* 


(«)  The  pradice  of  the  courts  of  common  law,  in  grantinf^ 
prohibition!,  was  ferioufly  complained  of  in  the  reign  of 
James  I.  by  archbilbop  Bsncrofc,  who  in  the  name  of  the 
whole  clergy  exhibited  to  the  privy  council  againllthe  judgrs, 
"  certain  ariiclet  of  abufes  which  were  dc/ired  10  be  reformed 
in  granting  of  prohibitions;"  but  his  objei^'ons  were  fully 
aafwered  by  them.  2  InJI,  601.  If  a  p'ohibiiion  be  impro- 
perly obtained  by  an  untrue  fuggeftion,  a  confultacion  will  be 
awarded,  which  remits  the  caufc  to  the  proper  jurifji^Uon  ; 
ice  ConfultJttOn.  And  our  judges  have  faid  **  it  is  a  rule  not 
to  grant  a  prohibition  where  the  proceedings  in  ecclefialiical 
courts  are  nota^=>in(l  t^e  law  of  the  land  and  the  lioerty  of 
the  fubjcfl."  Cro.  lac.  431.  For  accorcing  to  Mr.  J, 
Blackftone,  as  on  the  cne  hand  the  courts  of  Wcritiriiniier  lend 
the  ecclefiallical  courts  a  parental  affiiUnce  in  aid.ng  the  com- 
palfive  powers  of  thtir  jurifdiction  ;  To  on  the  other  they  ;:re 
obliged  fomeiimes  to  exercil'e  a  parental  .uthoriiy  by  relirain. 
iflg  chofe  powers  within  their  proper  limits.  /W.  3.  p,  103. 
For  the  form  of  pleadings  on  a  vbrii  of  prohibiuoo^  i'ea  ^'0^^ 
T.  hUUut^  Ph'wd.  468. 
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/.  Due  attendance  on  the publtcKworJbip. 
II.  Eflahlijhmeni  of  the  book  of  common  prayerm 
IIL  Orderly  behaviour  during  the  divine  fervice. 
IV.  Performance  of  the  divine  Jervice^  in  the  Je^ 
veral  parts  thereof. 

L  Due  attendance  on  the  publick  worfbip. 

!•  Can.  90*  'T'HE  churchwardens  or  queftmen  of  everjf 
All  ptfibiit  frail  parifi),  and  two  or  three  niore  difcreec 

refoit  to  phvrcb.  perfons  to  be  chofc^p  for  fid.9inen  or  afliftants,  (bal)  diligently 

fee  that  all  the  parifhioners  duly  refort  to  their  church  upon 

all  fundays  and  holidayst  and  there  continue  the  whole 

time  of  divine  fervice :    and  all  fuch  as  (hall  be  found 

flack  or  negligent  in  reibrting  to  the  church  (havmg  no 

great  or  urgent  caufe  of  abfcnce)  they  (h^ll  earnje&ly  call 

upon  them;  and  after  due  monition  (if  they  amend  notj 

they  (hall  prefent  them  to  the  ordinary  of  the  place* 

2.  By  the  5  &  6  Ed.  6.  c.  i.    AlfpirfomJbaUdjligtmt^ 

Oa  Bttn  of  pq-    ^^^  faithfully  (having  no  lawful  or  nafanfibU  txa^i  t^  H 

pKhmtnt  by  the   ahfgnt)  tndeovour  tbemfilvis  to  nfirt  t9  tbiir  parifi  cbt^nb  or 

^r^"^'  ^^^^     |A^^//  accufiomtdy  or  upon  ndfonabU  lit  ihvrtif^  /«  fomi  ufnd 

^"^  ■  place  whore  common  prayor  and  Juch  fervice  of  God  Jb^U  b$ 

ufed  in  fuch  timo  of  /f/,  upon  every  funday  and  other  days  or* 
dained  and  vfd  to  he  kept  as  holiday i  ^  and  then  and  tbiro  to 
abide  orderly  andfclerly  during  the  tirne  of  the  common  p^ayiTf 
preachings   or  other  fervice  of  God:  on  pain  of  punifiinfnt  by ' 
fhe  cenjures  of  the  church,     f.  2, 

jind  jot  the  due  execution  hereof  \  the  hinges  tnpfi  e^ct$tbnif 
wajejiy^  the  brds  tcmf^oralj  and  all  the  commons  in  this  pror 
fent  parliament  ojfemhled.  do  in  Gods  name  require  anddieurge 
/III  the^archbffl}Lps^  lijh'ps^  and  other  ordinaries^  ibmt  AoBf 
fliall  ehdeavour  tijemjeives  to  the  utmoft  of  their  knowledges^ 
that  the  due  and  true  execution  thereof  may  be  had  througbomt  . 
thlr  aiocfei  and  charges j  as  they  will  anjwer  before  God  feof 
fuch  uvili  ar'-i  pLguts  wherewith  ^tm'ghty  God  may  juftly 
pumfa  bis  poiple^jor  ne^leSiing  this  good  and  wholefome  iaw^ 

popainofiii,       J    By  the  i  EI.  c.  2.      jfll  perfons  Jhall  diligently  ana 
%  Aiadajf.  faiihJuUy^  having  no  lawful  ^r  reajonable  excufe  to  be  abfent^ 

endeavomc 


r 

gMdeaviur  ibemfilvts  to  rtfirt  to  ttgir  parijh  church  or  chcpot 

accuflowuif  or  upon  reafonabli  Itt  thereof^  to  fomc  ufuaL  placs 

when  common  prayer  and  fuchfervict  of  Godjkall  be  ufcd^  im 

fucb  time  of  let^  upon  ivery  junday^  and  other  days  ordained 

and  ufed  to  hi  kept  as  holidays^  and  then  and  there  to  abide 

§rdirly  and  fobcrly^  during  ihf  time  of  the  commen  praygr^ 

preachings  or  other  fervice  of  God  there  to  be  ufed  and  mini* 

ftnd  \  on  pain  ofpunifhment  by  the  cenfures  of  the  churchy  and 

alfo  upon  pain  that  every  perjon  fo  ojfcndi^ig  jhaU  forfeit  for 

every  fucb  offt-nu  12  d,  to  be  levied  by  the  chi.rchwardens  of 

the  pari/h  wbire  fuch  offence  JhaU  be  done^  to  the  uje  if  the  peer 

oftbi  .nme  parijh^  of  the  goods  an  J  lands  of  fucb  offender^  by 

wayofdifirefs.     f.  14. 

Jill  perfom]  Femes  covert  as  well  as  other?.  C///"  291.  ^ 

Except  diflenters  qualified  by  the  a&  of  toleraiinn*  who 
refort  to  feme  congrcaacion  of  religious  worfhip  allowed 
bv  that  zSt.  I  Jy.  Cn  i2.  f.  2.  16.  [And  pcrfons  who 
fiiall  take  the  oaths  and  come  to  fome  congregation  or  pUce 
cf  rcji^iods  worfhip  pern^itted  to  Roman  catholicks  by 
31  G  3.  c.  32.    y.  9.J 

But  they  who  repair  to  no  place  of  publick  worfhip, 
are  fiill  puaiOiable  as  btfore  that  aA  [or  the  31  G.  3* 
<•  32* ]•  And  if  the  church* wardens  fhdU  happen  to  pre^ 
lent  a  perfon,  who  poffibly  may  go  to  fome  other  place  | 
-  the  proof  thereof  rcfis  upon  the  perfon  prefented,  and  the 
ehTence  from  church  juftifies  the  prefentmrnt.  Gilf  964* 
Having  m  lawful  or  reafonable  excufe]  in  the  cafe  of  Eti» 
zaitth  Do'mer,  an  exception  was  taken  to  the  indif^menty 
becjufe  theTe  wcl-ds  were  omitted,  not  having  any  lawful  sr 
ntjfnabk  exiufe '^  hut  it  was  agreed  by  all,  that  thcfe  words 
pre  to  come  in  en  the  other  fide,  and  need  not  be  put  iniQ 
the  iodidmcnt.     Giif,  291. 

T§  thiir  parijh  church]  ii  one  goes  to  a  cufiooiary  chapel 
withiiy  the  parifh  it  is  a  good  excufe;  but  this  muft  bf 
pieafLed.    OibJ,  292. 

if  the  plea  in  the  fpiritual  court  be,  that  tbi^  is  not 

hii  parifll  church,  and  they  refufe  the  plea,  a  prohibition 

W^  be  grsnted ;  becaufe  that  court  cannot  intermcudlf 

frith  the  precinfls  of  parilbes,     Gibf  292. 

Or  mpon  reajonable  let  thereof ^  to  fome  ufual  place  where 

prayer  and  fucb  fervice  of  God  JhaU  be  ufed  in  fucb 

rflet]  By  the  common  law  or  praAice  of  the  churcli 

ef  fiiiglaody  no  perfon  can  be  duly  difcharged  from  attend* 

itjg  his  own  parifli  church,  or  warranted  in  reforting  tQ 

HNXhery  luilefs  he  be  firft  duly  licenfed  by  bis  ordinary, 

Wlifi  is  thp  proper  judge  gf  the  rcaionablcncb  of  bis  re- 

qucft. 


i|ueft,  iod  grants  him  letters  of  licence  under  feal,  t6  be 
exhibited  fas  there  (ball  be  occ^fion)  in  proof  of  his  dif- 
charge.  Which  licences  are  very  common  in  our  eccle* 
fiafticjl  records.     G/^/»  291. 

jfnil  there  to  abide  orderly  and foberly']  It  is  not  enough  to 
come,  unlcrfs  he  alfo  abide ;  nor  enough  to  abide  when  he 
is  come,  unlefs  he  come  fo  as  to  be  prefent  at  the  feveral 
parts  of  divine  fervice,  and  alf)  remain  there  throughout 
orderly  and  fotterly  \  the  cLufe  being  penned  conjund^ive- 
ly,  and  fo  the  gutlt  and  forfeiture  incurred  by  the  violatioo 
of  any  one  branch.     Gibf.  292. 

Among  the  conflitut>ons  of  Fgbert,  archbilhop  of 
York,  one  is,  that  whilft  the  miniltcr  is  officiating,  if  any 
perfon  Oiall  go  out  of  the  church,  he  (hall  be  excommu- 
nicated ;  and  this  is  taken  from  a  canon  of  the  fourth 
council  of  Carthage.     Gibf.  964. 

Jind  all  archbijhops  and  bijhopi,  and  ivevf  of  tbeir  chanteU 
hrSf  ccmmiffdries,  archdeaccn^  and  otii*"  ordinaries  having  an^ 
peculiar  ecclefia/lical  juriJ}Ji£iion^  Jhall  have  power  to  inguirg 
hereof  in  tkeir  vfttation^  fynods^  and  e'fiwhere  within  their 
jurifdiSfion  at  any  othi  r  time  and  place j  and  to  take  accyfution^ 
and  informations  of  all  and  every  the  things  abovementtwed^ 
done  committed  tr  perpftroied  within  the  limits  of  their  jurifm 
t  Utiions ;  and  to  punifh  the  fame  by  admonition^  excommuidceL'- 

tionyfequejiration^  or  deprivation^  and  other  ctnfwns  and  pro* 
tffi^  in  like  fotm  as  heretofore  kath  been  vfd  in  iike  cafes  bythi 
queen* s  ecclifofliiallaws.     f.  23. 

Andthe  jufiices  of  affize  fha II  have  power  to  inquire  of  bear 
and  determine  the  fime^  at  the  next  affzis  \  and  to  make  pro* 
tefs  for  execution y  as  they  may  do  againji  any  perfon  being  in* 
diiled  he f fire  them  of  trefpofs^  or  lawfully  ccnviSled  tbertof 
jtnd  every  archbijl^op  and  bijhop  may  at  his  liberty  and  ple^fun 
join  and  cjfociate  hivfelfto  the  jvfiicei  of  affze^fr  the  inquire 
ing  of  hearing  and  acter mining  ihe  fj/ne*     f.  179  iS,  19. 

Jnd  all  mayors  bailiffs  and  othtr  head  officers^  of  cities  ho* 
roughs  and  towns  corporate  to  which  ju/lices  of  affizt  do  not 
commchly  repair^  fhail  have  power  /?  inquire  of  hear  and  do* 
termine  the  fume  yearly  within  fifteen  days  after  the  feaft  ^ 
Eajler  and  St.  Michael  the  archangel*^  in  like  tnanner  and 
form  as  the  jufiices  of  (.ffixe  may  do*     f.  22. 

Alfo  by  the  3  J.  c.  4.  //  any  fubjeR  of  this  realm  JbaB 

not  repair  every  funday  to  fome  church  chapel  or  ufual  place 

appointed  for  common  prayer^  and  there  hear  divine  frvice^ 

according  to  the  faidfatute  of  the  \  El.  c.  2.  it  Jhall  bo  law* 

ful  for  one  jufltce  tf  the  peace^  on  proof  to  him  made  by  con* 

fiffton  or  oath  of  witnefs^  tQ  call  the  party  before  him;  and  if 

hi 
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A#  ft)aU  Mt  make  a/ufflcient  ixcuft  and  due  pr$tf  ibermf  t9  thi 
fitiifaStion  tffucb  juftia^  hejball  gm  warrant  U  the  church* 
warden  of  the  parijb  where  the  party  Jhall  dwells  to  Uvy  i%d. 
far  every  fuch  default  by  dlftrefs  and  fale ;  and  in  default  of 
diftrtfs^  Jhall  commit  him  te  prip,n  till  payment  be  made :  which 
frrfiiture  Jhall  be  to  the  vft  ef  the  poor  of  the  parijb  where  the 
offender  Jhall  he  rejident  at  the  time  of  the  offetne  committed. 
Provided^  that  no  man  be  impeaclud  upon  this  claufe^  except 
hi  be  called  in  quejlion  for  his  f  id  default  within  one  month 
next  afier  the  default  made  :  And  that  Ho  man  being  pumjhed 
according  to  this  branchy  JhaV  for  the  fame  offence  be  punijhed 
by  the  forfeiture  of  I2d.  on  thejlatute  of  thefi^Jl  of  Elizabeth* 
t  27,  28,  29. 

And  provided^  that  what  fever  pe^fns  fnall  f^r  their  offences 
fifji  receive  punijhment  of  the  ordinary^  having  a  trfttmonial 
tieroaf  under  the  ordinary*  s  fal^  Jhall  not  for  the  fame  offence 
efifoans  be  convified  before  the  j^fl^ces  ;  and  likewin  receiving 
Jar  thafaid  offence  punijkmentji'fl  by  the  jujlices,  Jhad  not  for 
tie  fame  offence  eftfoons  receive  punijhment  cf  the  ordinary. 

I  £1.  c.  2.  r.  24.  '' 

4.  By  the  23  £1.  c.  i.  f.  5.     Every  per fon  above  the  age  Oopainoraoit 
ef  fixteen  years ^  which  Jhall  not  repair  to  Jome  church  chapel  »  mMos^% 
or  s^al  place  of  common  prayer^  but  forbear  the  fame  contrary 
pthe  I  £1.  c.  2.  and  be  there  f  lawfully  conviSicd^  Jhall  for* 
fit  fa  the  queen  20 1,  a  month. 
'And  there  are  many  regulations  concerning  the  fame^ 

Sthaty  and  by  feveral  fubfequent  ftatutes  ;  which  being 
icfly  intended  againft  popi(h  recufants,  are  more  pro- 
mIj  treated  of  under  the  title  ^Opcr^.     And  by  the  to- 
Imtion  z&j  the  fame  (hall  not  extend  to  qualified  proteft- 
-  isi  diflenters :    but  no  papift,  or  popifli  recufant,  (hall 
hinr  any  benefit  by  the  fiid  a£l  of  toleration.     [But  by  the 
31  G*  3-  c»  32.    Roman  catholicks   who  (ball  take  the 
b  and  fubfcribe  the  declaration  thereby  prefer ibed,  are 
inpCed  from  feveral  penalties  to  which  they  were  be* 
_^J  (nhjcA  ;  for  which  fee  title  $*Operp.] 
'"  Aod  by  the  23  El,  c.  i.      Every  perfon  which  ufually 
'jinthc  funday  (hall  have  in  his  houfe  divine  feirvice  which 
ii'iESabIi(hed  by  the  law  of  this  rcalm^  and  be  thereat  him- 
jHf  uAially  or  mofl  commonly  prefcnt,  and  (hall   not  ob- 
.ttrihMcly  refufe  to  come  to  church :    and  (hall  alfo  four 
lEBet  in  the  year  at  lead  be  prefent  at  the  divine  fcrvice 
iiithe  church  of  the  pari(h  where  he  (hall  be  refident,  or 
'   'iooie  other  common  church  or  chapel  of  eafe,  (hall  not 
Jnr  the  faid  penalty  of  20 1,  a  month  for  not  repairing 
rdHircb.    f.  12. 

5.  By 
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Cnpdn  of  being  5.  By  the  3  J.  c.  5.  No  ucufant  cwixiB  flull  fraOi/i 
^^«>  '«m       li^  9r  phjifick,  nor  Jhall  hi  judge  or  mlni/iir  of  any  £§urt^  §r 

htar  any  military  cffice  by  land  or  Jea  s  011^  JbaU  forfuifot' 
roiry  offona  ico  /. ;  and  JbaU  alfo  be  difabUd  to  bo  oxukior^ 
adminifiratoTy  or  guardian,     f.  8.  22. 

Pctttltyof  hw.  .  6*  ^y  ^^^  3  J«  c-  4*  ^^^ry  P^fi»  ^^^  Jkall  Titmm  im 
hounng  fnch  rc«  bis  fifvicf^  or  JbaU  nlievfy  keep^  or  harbour  in  bis  boujg  awf 
^'o^onu  fgrvanty  fjourner,  orjiranger^  who  ftjall  not  rtpair  to  cbourek^ 

but  Jhall  forbear  for  a  month  together,  not  having  reafonabk 

oxcufef  Jhall  for/tit  10  LJor  every  month  he  JbaJl  continue  im 

-  bis  houje  Juch  per  Jan  Jo  forbearing:  And  the  jujiicii  of  ibe 

peace  in  their  Jrjjiens  may  hear  and  determine  thejamo.  f,  32^ 

33«  36- 
Recvftat  cob-         7*  But  by  the  1  J.  c.  4.     J  recufant  conforming  Umfilf 
Ibniii^  Jhall  be  difcharged  of  all  penalties^  which  he  might  itbanvijo 

fujlain  by  reafn  of  his  recufancy.     f.  2.  (p) 

JL  Efiahlifhmni  of  the  book  of  common  frapr. 

Power  of  tbt  ^'  ^^^'  *^*   ^^^  church  hath  power  to  decree  rites  or 

€iMf^  to  dccrct  ceremonies,  that  are  not  contrary  co  God's  word, 
fitii  mi  ccN*         Art.  34.     It  is  not  necefliry  that  traditions  and  cerO'- 
^^^"^^^  monies  be  in  all  places  one»  or  utterly  like;  for  ti  all 

tioies  they  have  been  divers,  and  aiay  be  changed  ac- 
cording to  the  diverfity  of  countf  ies»  tioies,  and  ctfea's  mao« 
ners:  fo  that  nothing  be  ordained  againfi  God's  wcrd. 
Whofoever  thro'  his  private  judgment,  willingly  and  pw* 
pofely  doth  openly  break  the  traditions  and  ceremonies  of 
the  church,  which  be  not  repugnant  to  the  word  of  Godf 
and  be  ordained  and  approved  by  common  authority ; 
ought  to  be  rebuked  openly  (chat  other  may  £ear  to  do  tfac* 
like),  as  he  that  offendeth  againft  the  common  order  «f 
the  church,  and  hurteth  the  authority  of  the  magtftnte» 
and  woundeth  the  coofciences  of  weak  brethren.  Every 
particular  or  national  church,  hath  authority  to  ordaio^ 
change  and  abolilh  ceremonies  or  rites  of  the  cburcht 
ordained  only  by  man's  authority  \  fo  that  all  things  be 
done  to  edifying. 

Can*  6.  Whoever  {hall  afErm,  that  the  rites  and  cere- 
monies of  the  church  of  England  by  law  eftabliihed«  ans 
wicked,  antichriftian,  or  fuperfiitious }  or  fucb  as^  hein| 
commanded  by  lawful  authority^  men  who  are  zealouilf 
and  godly  afieded  may  not  with  any  good  confcienoe  ap* 

« 

^  ■■■■■■■■     ^  ■■  ■i       ■■  ■     ■       ■    ■  I  ■         ■         ■  ■  ^tmmm^a^ 

(p)  In  what  refpe^  tbefe  adls  are  mitigated,  fee  ddt 

5  prove 


■rove  tlum,  nfe  ibem,  or  u  occafion  requircth  fubfcribe 
unto  tbcin :  let  hint  be  excnminunicated  ipfo  fafio,  md 
not  refhred  until  be  rrpent,  ind  publiclcl;  revoke  fucb  his 
vicked  cTTort. 

3.  In  the  more  early  agn  of  the  cburch,  every  bithop  LitntirMva 
bad  1  power  to  form  a  liturgy  for  his  own  dioctfe  j  and  if  iheift»rf Moi- 
be  kept  to  the  anilOgy  of  faith  and  doflrinc,  all  circum-  '-'""'' 
flanres  were  left  to  hia  o«n  difcretio.-i.     Afterwards  the 
padice  w»,  for  the  whole  province  to  follov  the  fcrvice 
of  the  metiopfilitan  church ;  which  alfo  became  the  gene- 
id  rule  of  the  church  :  And  this  Lindwood  aclinowlcdgeth 
to  be  the  common  law  of  the  chuich  ;  and  iniimatei,  that 
die  uk  of  fcvcral  fcrvircs  in  the  fame  province  (aa  was 
hert  in  England)  was  not  to  be  warranted  but  by  long 
edkNB.    Cihf.  ZJ9. 
I       Tbe  twin  feivicei,  as  they  had  been  ufed  in  England    ■ 
I  before,  continued  in  all  icing  Henry  the  eighth's  rcign» 
■  '■itboat  any  alteration:  five  fame  lafuces  cf  colIe£lj  for 
Wtie  pope,  and  for  ihc  office  of  Thomss  Bcckct  and  oF 
f  fine  other  fainU,  whofe  days  were  by  the  Jting's  injunc- 
6oru  no  more  to  be  obferved ;  but  thofc  rafures  or  dele- 
were  (a  few,  that  the  old  mafi  books,  breviaries,  and 
rituals,    did  Hill  frrre    without    new  imprelTiDJit. 

Gil/.  359. 

3.  In  the  fceond  year  of  king  Edward  the  fixtb,  a  li.  Afl«f«iiifc«- 
tv4y  was  cftablifhed  by  the  flatute  of  the  J  &  3  Ed.  6.  "e^*^*' 
t  I.  a»  followeih  : 

tn^rt  >/hng  timt  theri  hath  beinkadinthijrta'm  ef  Eng- 

td  and  iH  IFalei,  diviri  farmt  c/ci/n'nan  pruytr,  ainm'.hiy 

H^Y  th{  fiTVitttftht  church,  lb.  I  is  tijay,  tht  ■-fe  of  Saram^ 

^Ttri,  tf  Bangor^  artel  0/  Ur.ccin;   a'ld  liftdil  tbef;mi,  htiu 

ttrU  tnuik  m.ie  divers  an-!  Jundry  ferir.!  and  fa^Um  ham 
I  tfid  ii  Iht  cathedral  und  farijh  ciwib.s  if  En^torJ  atid 
Walts,  as  xoiU  tcncernjitg  ihi  fr.a'itm  or  m;rwng  P'Ovr,  and 
^tv*n/t'>li'"^if*"''^"''^''"S  'te  hi/;ciHiiriii7t:cri cep.m I'-'ycjU' 
titbt  majs,    with  divtr:  oni  fiivdry  rhes  and  cenKsiits  .sir- 
urming  tte/atne,  and  in  th§  adni'mijlrai;:'!  rf  elhr  facr^mtnu 
rf'lt*  chuTih ;  and  alieit  the  ting^  hy  tht  advUi  cf  his  anncU 
mA  turitifcre  divers  ti/rus  /ijfared  fa  //ay  iiin>vuti:ni  cr  rua 
iMkn  tmterntxg  tht  pr.-rr.ijfs,  ya  the  fame  hath  r.:t  hod  fw.h 
^KjjtlfBtf'fi  <"  *"  bighmjs  TtquiriJiH  ikut  hihalf\  ivle-eiipaH 
^^^t^gtmtfi  being  pleafid  la  t  iar  uiiib  th,  fr.illiy  and  viiakmft 
^^Kb/iriyf~'7i  'I  that  bebalf;  cf  his  gnat  cl.min^y  haihnat  tntf 
^KmuMtnt  It  abfiminfrm  p'.nifkmcr.t  if  thaft  th.a  Uvi  tf- 
Jtdi*  that  ktbaify  put  olf  la  ike  intent  a  unifarm  g-iitl  and 
iftrdirfltekldhthadttnitrmngtbepiimijfit,  hath  opfaint- 
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id  thi  mMiJhf  if  Canttrimry  and  cirtaim  abir  if  ih*  mmfl 
Isarned  and  aifinti  U/tifs  and  aitir  Uarmd  mat  if  this  nalm^ 
tiviffg  rtfptci  i§  tbt  mcft  Jmctn  aad  fure  chrifim  ttUpgrn 
taught  by  tbt  fcripturty  as  ti  thi  ufagis  in  tct  pnmitivi  tlmrds 
$9  draw  and  maii  at  amvenitHt  and  mat  trddr  riu  exd 
fajhim  tfiimmin  ana  cptn  prayer  amdadmininrauin  if  tbifa^ 
eramaiis  is  bi  ha  d  and  ujitd  in  bis  majtftys  realm  e/  England  and 
in  fFaiiSi  the  wb:cb^  by  the  aid  if  tbt  fdeiy  Gbifi^  with  au 
uniform  agnimtnt  is  ef  them  eiucimdid^  fit  ferth  end  deli* 
vend  in  a  b^ky  imitlid^  The  book  of  common  prayer  ici 
adminiitration  of  the  facraments  and  other  rites  and  cere- 
monies of  the  church,  after  the  ufe  of  cbe  church  of  £1^- 
land  :  irberefsre  the  Urds  jpiriiucl  and  timpural  and  thi  am- 
m'ns  in  ibis  prejint  parlsameKt  ajprnbiid^  csrJUering  at  VLtH 
the  mzft  g.dly  trat-ei  if  the  kirtg*s  bigbnejs  herein^  as  the  gnily 
ffaygfs  irdtrs  rites  end  cenmsniis  in  the  fald  bzik  miKiiimd^ 
and  the  anfidinatiens  cf  alter i fig  tbift  things  which  be  atUred^ 
and  retaining  tksfe  things  which  bi  nceivid  in  the  faid  hak^ 
and  alji  the  hinsur  cf  Gid^  and  great  quiet nefs  wbub  by  iii 
grace  ef  Gcd  Jha'.l  erfue  upin  the  int  and  uniform  riu  and  ir- 
der  in  fuch  ammin  prayer  and  rites  and  external  eereamnin 
ta  he  ufed  tbreu^kiut  England  and  IFales^  di  givi  ti  bis  ingb' 
nefs  mift  h.'arty  and  iotily  thanks  fer  the  fami^  and  bnmUy 
fray  that  it  may  be  enabled  by  his  majtjly  wish  the  ajfent  if  thi 
Urds  and  ammn^s  :n  farlii^ment  ajfimbled^  That  aL  and  fin^ 
gular  minijUrs  in  any  cathedral  ir  parijjh  cbturch^  or  iiter 
place  within  this  rcaim^  Jtali  be  bsunden  ti  fay  and  ije  the 
mattenSy  evenfng^  ceUbraVin  cf  the  Lertts  fi^pptr  csmmmlf 
called  the  mrfs^  and  a.imit:iflraticn  if  each  tbt  facraments^  and 
all  their  ammsn  and  open  prayer  ^  in  fuch  irder  and  fp^m  as  ii 
mentioned  in  the  fame  tceky  and  none  other  ^  tr  oSherwife, 

And  by  the  l^me*  act  civers  regulations  were  made,  10 
eRab*i(h  the  fa^d  book ;  which  are  yet  in  force,  not  for 
the  cft^brifhment  of  that  book,  but  for  ihe  cftablifhmeaC 
of  the  prefent  book  of  common  prayer  injoine d  by  the  aft 
of  uniformity  of  the  13  and  14  C.  2.  and  which  therefore 
remain  to  be  inTened  in  their  due  courfe.  For,  that  I  maj 
obferve  it  once  for  ail ;  the  regulations  made  by  the  feverail 
afis  of  uniformity  for  the  eftabli/hing  of  the  (cveni 
refpe^iive  litu''gics,  are  all  brought  over  and  in  forced  bf 
the  lall  ad  of  uniformity  for  the  eitaolifliing  cf  the  prefcac 
book  of  ccmTion  prayer,  by  this  claufe  foliowiog,  viz. 

Tbeffve^at  ^toi  laws  andflatutes  of  this  realm^  which  ham 

been  formerly  made^  and  are  nsw  in  firce^  for  the  unifsrwiif 

if  prayer  and  adminijlration  of  tke  fjcfikminis^  fnail  Jiand  «9 

JhU  firci  and  Jlrer'gtb  to  aUinte:iti  and  purpojis  wlMjsever^ 

M 


ftr  tbt  tftaHiJbing  and  confirming  §f  the  faid  hot  btresn  h^ 

f§rt  nunthmd  U  hi  joint d  eud  annexed  to  this  «;//,  and  Jhall 

tg  applied  pra^ifed  and  put  in  ure  for  the  pun^Jhing  of  all 

nffemts  eonirary  to  the  faid  laws ^  with  relation  t9  the  bookajon^ 

faid^  and  no  other.     13  &  14  C.  2.  c«  4.  f.  24.  . 

And  by  the  3  &  4  Ed.  6.  c.  10.  Ml  booki  called antipbo^ 
ners^  miffals^t  grailes^  procrffionals^  monnalsy  le^ends^  piiS^ 
f§rtstaJ/eSf  primers  in  latin  a'td  englijhy  couchersy  jottrnalt^ 
ordinals^  or  ether  books  or  writings  whatfoevor  bentofort 
otfed  for  the  fsrvice  of  the  churchy  written  or  printed  in  tbo 
omgli^  or  latin  tongue^  oxher  than  fucb  as  Jhall  be  fet  forth 
kj  the  kifg*s  majefty^  Jhall  be  cleurly  and  utterly  abolrfliedy  ex^ 
ringuified  and  forbidden  for  evtr  to  be  ujedor  kept  in  this  realm 
oroljiwhtre  in  any  of  the  kings  dominions,     f.  I  • 

Amd  if  any  perfin  or  perfons,  bodies  politick  or  corporato 
thatfiafl  have  in  his  or  their  cujlcdy  any  the  book's  or  writingt 
rf  the  forts  aforefaidf  and  do  nu  before  the  lajl  day  of  Jung 
next  enfuing  deliver  or  caufe  to  be  deliver  ed  all  and  every  tbi 
fmm  books  to  tbo  mayor ^  bailiff'^  conJiabUy  or  churchwardens  ^ 
At  town  where  fu^b  books  tbenfbali  be^  (to  be  by  them  delivend 
over  openly  within  three  months  next  JoUowing  after  the  faid 
dtEverjt  to  the  arcbbijbop  bijhop  chanceiUr  or  comm'ijfary  of  tbi 
fami  diocefe^  to  the  intent  that  they  caufe  them  immediately  after 
oSiber  to  be  openly  burned ^  or  ptherwife  defaced  and  de/iroyed:) 
hejballfor  evtry  fucb  book  or  books  willingly  retained  in  hands 
aremftody^  attd  not  delivered  as  aforefaid  after  the  fjid  lafl 
dmy  of  June^  and  be  thenof  lawfully  convict,  forfeit  to  the 
tag  for  the  firji  offence  20  Jh,  and  for  the  fecond  offence  4/. 
mod  fir  the  third  offence  Jhall  Juffer  imprijonment  at  ti^e  king's 
uillm     C  2. 

jtnd  if  any  mayors  bailiffs  corjlahles  or  other s^  do  not  within 

Arte  months  after  receipt  of  the  fame  hooks y  deliver  or  caufe 

*lf  ha  delivered  fucb  books  Jo  by  them  received^  to  the  anhbijhop 

^j^ttf  chancellor  or  commiffaries  ofthfir  diocefe  ',  and  ij  the  faid 

^WtMftiOp  b'Jbop  chancelior   or    cunmiffariiS    do    not    within 

'fifty  days  ajttr  the  receipt  of  fuch  books ^  burn  deface  and  de/lroy^ 

\ar  caufe  to  be  burned  defaced  or  dejl rayed  the  fame  looks ^  and 

watrj  of  them  ;  they  and  every  of  thtm  fo  offending  JhAl  forfeit 

''teiie  king  J  being  thereof  lawfully  convi£i^  40  /.     The  one  half 

rof  mil  xvhicb  forfeitures  Jhall  Le  to  any  of  tie  Hingis  jubjiHs 

''Atf  will  flu  for  the  fame  in  any  of  the  ling's  courts  of  record* 

r.i  jisul  as  well  juft ices  of  aJJize  in  their  circuits^  as  juflices  of 
'  life  feace  within  the  limits  of  tleir  commffion  in  the  general 
^ifmees.^  fball  have  power  to  inquire  ofy  hear^  and  detirmine  the 
■Wy  infufbform  as  they  may  ds  in  other  fucb  like  cafes*  f.  4. 

Provided^ 
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PrmdeJ.  that  enj  ferfm  may  wfthfp  mi  imfemjpriwnn 
in  the  englsjb  tr  latin  t^ngue^  fet  frrtb  by  iit^  Hnaj  thi  figbii  | 
fo  that  the  fftitemcts  ifinVHatiwn  wr  praygr  t$  faimtt  im  tbt  fatm 
primiTs  hi  hhtted^  §r  cUarfy  put  cmt  §/  the  jmnt.     L  6. 


Aftoromfrr.         ^.  Thus  ftood  the  liturgy  until  the  5ih  year  ef  king 
r^^.^L^^        Edwird  the  fixth.  But  becaufe  fome  things  urcreooiitaioed 

in  that  litargy,*  which  (hewed  a  compliance  with  the  fia* 
perftitioo  of  thofe  times,  and  fome  exceptions  were  taken 
to  it  by  fome  learned  men  at  home,  and  by  Calvin  abroad, 
therefore  it  was  reviewed,  in  which  Martin  Buoer  was 
confulted,  and  fome  alterations  were  made  in  it,  wkich 
confifted  in  adding  the  general  confeflion  and  aUbiiition  1 
and  the  communion  to  begin  with  the  ten  commandmcDCv. 
The  ufe  of  oil  in  confirmation  and  extreme  undkm  were 
left  out,  and  alfo  prayers  for  fouls  departed,  and  what 
tended  to  a  belief  of  Chrift's  real  prefcnce  in  the  eucharift; 
And  this  liturgy  fo  reformed  was  eftablilked  by  the  ad  of 
the  5  Ed.  6.  ai  iblloweth :  BtMfi  tttn  hsth  ttjkm  im 

the  mfe  and  fMerd/i  sf  <$mmi9  firvia  in  tkt  church  kentnm 
ftri  fit  fir  thy  divir:  dsuhts  fvr  tbi  fafbi§n  end  mammr  tfthe 
mimfiramn  %f  the  famt^  rather  hy  the  ikrii/ty  ef  themmijhr 
mnd  ffuflakers^  than  §f  enrf  ether  worthy  eavjt  :  tterefniy  m 
wetifrr  the  m$re  plain  a^d  man:pft  expfaKautn  tkereif^  as  far 
the  tmre  perfe^ien  of  the  faid  order  ef  ewnmvi  fervke^  the 
king  wih  the  tfffent  efthe  lards  and  cemmem  in  par&amemt  of* 
femhiidy  bath  eauftd  the  efurefaid  erder  ef  twmmam  favicey  in^ 
titledy  the  hsek  ef  eemm^n  prayer y  te  he  faitbfuUy  and  godly 
pern/ed  explained  and  madefniiy  ptrftQ^  and baib  amtexed  aad 
j$ineditf$  explained  and  perft^eJte  tbisjiatnie:  adding  edjoy 
a  firm  ti\d  tnanner  ef  tnaiing  gkJ  cc^fecrAting  rfarebbifbefs 
ht/heps  priefts  and  dtaeensy  te  be  cf  dke  fsrce  amibariiy 
hty  cs  the  fame  Hie  aferefald  heek  intiiUd  the  best  af 
frener  was  before ;  and  with  the  fame  ciaufes  efpramfims  and 
exteptiens  io  all  intent!  and  pnrpefes  as  by  the  a&  afibetti% 
£y.  6.  c.  I.  tLOS  limited  and  exjrijfed  far  the  wnfernmty  ef 
fervice  and  admi^jfiratien  ef  the  Jacranunts  tbrat^bemt  the 
realmy  npsn  jiecb  frveral  pains  at  in  the  faid  aO  is  exprefid^ 
And  the  fiti  J  firmer  aJf  tejland  in  full  force  andfirengfh  ta 
all  tntems  and  cenflrM^lionSy  and  to  be  applied  fraSifed  amd 
fnt  in  are  to  and  for  the  efiabliflnng  of  the  hook  ^  caeaatm 
frayer  now  explained  and  berennto  cnnexedt  and  a^  tie  faU 
foim  of  making  arehtijheps  bijhcts  priejls  and  deacoms  bereania 
annexed^  as  it  was  for  the  fe^mer  bsok.     5  Si  6  Ed.  6«  c.  !• 

This  Ittargy  was  abolifbed  by  queen  Mary  ^  who  bav* 
tng  called  in  and  deftioyed  the  iforelaid  rafed  books  of 

king 
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king  Henry  the  eighth,  required  all  pariflies  (o  furnifli 
themfelves  with  new  complete  books,  and  enafled  that 
the  fervice  (hould  ftand  as  it  was  mo(l  commonly  ufed 
ig  the  lad  year  of  the  reign  of  the  faid  king  Henry  the 
eighth.     Gihf.  259. 

And  for  a  month  and  more  af:er  queen  Mary's  d^ath, 
the  fervice  continued  as  before,  nothing  being  forbidden 
but  the  elevation  ;  but  on  the  27ih  day  of  December  fol- 
lowing, queen  Elizabeth' fet  forth  a  proclamation^  to 
charge  and  command  all  manner  of  her  fubje^s,  as  well 
chofe  that  he  called  to  the  miniftry  of  the  church,  as  z\\ 
others,  that  they  Aa  forbear  to  preach  or  teach,  or  to  give 
audience  to  any  manner  of  do6)rine  or  preaching,  other 
than  to  the  gofpels  and  epiftles  commonly  called  the  gof- 
pel  and  epifile  of  the  day,  and  to  the  ten  commandments 
in  the  vulgar  tongue,  without  rxpofition  or  addition  of 
any  manner  of  fenfe  or  meaning  to  be  applied  or  added  ; 
or  to  ufe  any  other  manner  of  publick  prayer  rite  or  cere- 
mony in  the  church,  but  that  which  is  already  ufed,  and 
by  law  received,  or  the  common  litany  ufed  at  this  prefent 
io  her  majefty's  own  chapel,  and  the  Lord's  prayer  and  the 
creed  in  englifh  \  until  confuhation  may  be  had  by  par- 
liament, by  her  majcfty  and  her  three  eAates  of  this  realm, 
for  the  better  conciliation  and  accord  of  fuch  caufes,  as  at 
this  prefent  are  moved  in  matters  and  ceremonies  of  re- 
ligion.    Gibf,  267,  268. 

5,  After  which,  in  the  firft  year  of  the  fdme  queen,  a  Aa  of  omfor- 
liturgy  was  eftablifhed  by  aft  of  puliamfnc  o\  the   1  El.  miryof  ;hc 

C.  2.  in  this  wife: Be  it  ena^edy  by  fhe  que*n's  hlghnefs^  '  **"* 

witb  the  ajfent  oftbi  Urds  and  cotnmdns  in  this  priftnt  parlia^ 
mint  aJfembUd^  that  all  mini/icrs  in  any  cathedral  or  parijb 
ghmribf  or  9ther  place  ^  Jhall  be  bound  en  to  Jay  and  ufe  the  w.?/- 
JRm/,  evinfingy  celebration  of  tht'  Lord^s  f upper ^  and admlmftra^ 


tf  pmrliament  in  the  5 
mMtim  ef  certain  lejfons  to  be  ufed  on  every  fun  uy  in  the  year^ 
mni  tbi  form  of  the  litany  altered  on  I  crrrefAed^  and  trvo  /]-  «- 
Umes  wlj  added  in  the  delivery  ff  the  ficramnit  to  the  f 'w- 
watmcanti^  and' mne  cthir  or  cthe'icije.  And  there  was  :\ 
Brovifo,  that  jtuh  ornaments  of  the  churchy  and  of  //;<■  //./- 
m/lers  thereof ^  Jbdl  be  retained  and  ufed^  as  ivas  /'.  t-  Is  ihur.h 


tf  bit  esmmif/iomrs  appointed  and  aul'^crizcd  utider  t^^e  great 
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/#tf/  cf  Exgljni  for  iMufii  HiUJiapitaU  9r  tf  the 
§f  tins  resim. 

Oftbi  Urds  #W  eommttki^  It  was  not  faid  Urds  fpiriimd, 
io  this  or  cither  of  she  form  r  ads^  tiecaufe  all  tbetuOio^ 
preCmt  diflenced .     Gi^yl  268. 

fbe/wrm  tfthi  Hiany  aUtred  sidct^riSid]  By  the  omif^ 
fion  of  the  cUufe,  p9m0.€  iyamy  %ftbt  kifinpif  Ram  mad 
aU  bis  deteJIaUe  emnmiue-  \  whirh  had  bcco  m  the  2d  and 
io  the  5ch  of  Ei.  6.     Gthj.  26S. 

Tw  jtMitmu  •mi}  addid  in  the  delivery  tf  the  fmormmaeiM\ 
Of  the  two  form?  now  ufed  ix.  the  delivering  of  the  faicad 
and  wine,  the  firft  part  of  each  (to  the  word  Bfe  indii* 
five)  was  in  the  hoak  of  the  fecond  rear  of  king  £dww4 
the  fixth,  but  not  the  fecond  part ;  but  10  the  book  of  the 
fi^th  year,  was  the  f«cond  pait  without  the  firft :  and  the 
-alteration  ma^'e  bj  virtue  oJF  this  ad,  was  the  lofcrtiDg  of 
both  as  they  rK>w  (land.     Gihf  a68. 

Orde^  Jbt^L  he  taitn  hj  aaUlnhij  c/  the  ^aeem^i  mejiftj^  tviih 
the  advice  §f  ter  cetrm  jfisners]  I'wo  years  after  wards,  bf 
viitue  of  this  clause,  tne  queen  iffued  her  commiAon  to 
the  archbifliop  and  three  others  to  pef  uic  the  ofder  of  the 
Icflbns  throughout  the  who!e  year,  and  to  caufe  fome  ocw 
caJendars  to  be  in-.r  r^nitd ;  wfiich  were  finifhcd  and  fent 
to  the  feveral  bi(h«  p^  to  ice  ihem  observed  in  their  diocefes 
io  the  month  of  Fec-juaiy  i^6c.     G/i/.  26S. 

By  Ccn.  36.  of  the  canons  in  1603  ;  At  ferfm  fbal  he 
r /tilted  int§  the  mi  mi,-  :n  kst  sdm:tti  ut^mrj  eubfimiUzml  Irviww^ 
nsr  fhffif^d  l«  f^e£ii^  ta  iettcbt2,\  or  »e  a  ^t^urer  #r  rema^r 
ef  divinity  it  n^sy  pltut ;  txce^'t  hi  ftali  firji  (ubfaihe  [ainoogft 
cithers)  te  this  aniJi  y^'vu;lKg  ;  That  the  horJc  of  commoa 
prayer,  and  of  crdtrin^  of  bi&ops  priefts  and  deaGons, 
containeth  in  it  nothir^  contrary  to  the  uord  of  God,  and 
that  it  may  be  lawfully  u:'ed,  and  that  he  himfc^f  wiJ  ufe 
the  form  in  the  faid  bock  preicnbed,  in  public  k  player  aad 
adminiftiation  of  the  lacraments,  '*  and  noneotner." 

And  by  Can.  56.  of  the  f«rne  canons  ;  Lzfry  trimjier^ 
heing  fe£ejfed  f  m  hrKifize  that  hath  cure  cni  ih^rge  ef  Jemi\ 
nlthe  he  ebiffty  mttend  t9  preaJ.:n^^  an  J  tjtj  a  cerate  hnser 
him  te  extent e  ike  eih^r  duties  Uihub  tire  i§  te  fffn^red  fer 
him  in  the  churchy  and  likiutje  every  ziher  flipensiar^  preacher 
that  rtadeth  am^  leGure^  er  ccfeAJrith^  er  preecb.tb  in  mry 
church  er  ctapeiy  Jball  njcice  at  I'ye  leafl  every  year  read  hits'* 
Jelf  the  divine  J ervize  ufen  tzjusjeverui  JwiJau  fs^Ui.kly  mnd  at 
the  sejncl  times ^  hsth  in  thefirenmn  cndaftcrzeem  in  the  cvmrcb 
wuhieh  hef$  pejpjjeth^  er  where  he  readcih  cotechizeth  er  prgmcb* 
ethj  as  is  s/cre/aidy  mndfimll  isketLi/e  as  §ften  in  every  year  ad^ 
nJmJier  the  jatretmeMts  tf  haptijm  (if  there  he  a^j  te  he  ts»^ 

'3  »f^.; 
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i:Zid)j  and  of  tht  Lord's /upper  ^  in  fuih  manner  and  form  ^ 
mnd  with  the  ohfetvation  cf  all  fuch  ritsi  and  ctrtmcn'es  as  an 
prefcribed  by  the  hook  of  ammon  yrayer  in  that  behalf :  which 
if  hi  do  not  accor. Singly  perform^  th-n  /hill  he  that  it  poffeffed  of 
B  btntfici  (as  before)  be  fu/pendtd  ;  and  hf  thut  is  but  a  tead" 
#r  prittcher  or  catechtzgr^  be  removed  from  bis  place  hy  the 
bifiyp  of  the  diocffe\  until  he  or  thex  Jl)all  Jubmit  tietnl elves  t§ 
perform  allthejaid  duties y  in  fuih  munher  and  joit  as  before  is 
frgfcrihtd. 

After  the  paffing  of  ihefe  canons,  king  James  in  the 
fiift  year  of  his  reign,  by  virtue  of  the  aforefaid  provifo  in 
the  I  EL  e.  2.  upon  the  conference  held  before  the  king 
himfelf  at  Hampton-court,  gave  diteiS^tons  to  the  arch* 
bifliop  and  other  high  comnullioners,  to  review  the  com- 
mon prayer  book  ;  and  they  liid  make  (evera)  material  al- 
terations and  enlargements  of  it,  as  in  the  office  of  private 
baptifm^  and  in  feveral  rubricks  aod  other  pjfla^es,  and 
added  five  or  fix  new  prayers  and  thinicfgivings,  and  all 
that  part  of  the  catechilin  which  contains  the  doflrine  of 
tiie  facraments.  And  yet  the  powers  fpccified  in  that 
provib,  feem  not  to  extend  to  the  queen'b  heir&  and  fuc- 
reflbra,  but  to  be  only  lodged  peMbnally  in  the  queen; 
yet  the  book  of  common  prayer  fo  altered  ftood  in  force 
from  the  firtt  year  of  kmg  James,  to  the  fourteenth  of 
Charles  the  fecond.     iVat/.  r.  31. 

And  it  is  to  be  obfcrved,  that  the  liturgy  of  the  1 3  5c 
14  C.  2.  is  not  the  fame  with  that  which  the  aforcUid 
canons  do  refer  to ;  fo  that  (o  far  forth  tho  fjid  cancns  as 
to  this  matter  are  not  now  in  force. 

6.  In  tne  preface  to  the  book  of  common  prayer,  con-  AQofunifor* 
oerntng  the  fcrvice  of  the  chu  ch  (wh'.ch  was  alfo  neirly  tn\tyofthct% 

the  fame  in  the  id  and  in  the  y.h  oi  Ed.  6:) Therg     '*    V  * 

was  ntver  any  thing  by  the  wit  of  man  fo  wdl  devifed^  or  fo 
Curg  iftetlUJhed^  whuh  in  coniinuame  of  time  hath  not  been  tor-- 
ttipted\  as  am>ng  't'jer  things^  it  may  pliinly  appear  by  the 
€§mM9n  proyns  in  the  churchy  commo  Jy  i  ailed  divine  ftrvice, 
^hgfirfi  original  and  c^nund  tnhete^fy  if  a  man  w:uld  fearch 
mi  iy  the  ancient  fathers^  he  Jh .  //  find  that  the  fame  was  not 
wrdained  but  cf  a  good  pufpofe^  an4  for  a  great  advancement  of 
fsdiin^fSm  For  they  fo  ordered  the  matter^  that  ail  the  wbolg 
Mb  (§r  the  gnatefi  purt  thereof)  fl.culd  be  read  over  once 
ilsgry  ygar ;  intending  thereby,  that  the  clergy^  and  efpedally 
pub  as  were  miniflers  in  the  congregation^  JhouLi  by  ofttn  read" 
in£  and  meditation  in  God's  word,  be  flirred  up  to  godlinefs 
ihemfidves^  and  be  more  able  to  exhort  others  by  whole] ome  doc» 
Urime^  attd  to  confute  them  that  were  adverfaries  to  thg  truth  • 
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afii  fwthiT^  that  the  piople^  hf  daily  bearing  $/  b§ly  fcripiwre 
read  in  the  churchy  might  isniinualif  pr§fit  msn  mnd  mwi  im 
the  kneivUdge  of  God^  and  he  the  mere  tnflamed  with  the  hue 
of  his  true  religien. 

But  thefi  many  years  pajjed^  this  g§d!y  and  dttitA  arJkr  9f 
fe  ancient  fatbiTy  bath  been  fo  ubered  hreken  and  neitgQed^  hf 
planting' in  uncertain  Jin  in  and  Ugends^  with  mtdtitude  •frt^^ 
fpzndsj  verfes^  vain  repetitions j  c$tnmemcrati9ns^  andjymadah  ; 
that  ccmfJionly  xuben  any  losk  of  the  hibU  was  higma^  mfier 
three  or  fgur  chapters  were  read  out^  ail  ihe  reft  Wtrg  mmmtdn 
And  in  thfi  fort  the  bok  of  Ijaiah  was  begum  in  adveni^  mod 
the  book  of  Gtnefts  in  fiptuagefma ;  but  they  wtrt  onfybiguM^ 
and  never  read  through  ;  after  like  fort  woreotbor  hmks  rfMf 
'  fcripture  ufed.  And  moreover^  whereas  St,  Paul  would  bona 
fuch  language  fpoken  to  the  people  in  the  churchy  as  they  might 
under /I  and  and  have  profit  by  hearing  the  fame ;  theferxnct  ito 
this  church  of  Er gland  thefe  many  yans  hath  been  reetd  im  laiim 
to  the  peoplf^  uhich  they  unuerfiand  not\  fo  that  tkey  bane 
biord  with  their  tars  enly^  and  their  heart  fpirit  and  miud 
have  not  been  edified  thereby.  And  furthermore^  notvnthftai 
ing  that  the  amitUt  fathers  hove  divided  the  pfalms  int§ft 
portiensj  whereof  every  one  uas  called  a  noffurm ;  now  of  late 
time^  a  few  of  tbcm  have  been  daily  faid^  and  the  rtji  utterly 
amitttd.  Moreover^  the  number  and  bardnefs  of  the  ruUi 
called  the  pie^  and  the  mjnifcld  cbangingt  of  the  Jervice^  was 
the  caufe  that  to  turn  to  the  bock  only  was  fo  hard  and  iutriemtg 
a  mcttter^  that  many  times  there  was  more  bnfinefs  to  find  §ott 
uhatjbouid  be  read,  than  to  read  it  when  it  was  found  out. 

Thefe  inccnveniences  therefore  confidercd^  here  is  fit  forth 
fuch  an  order y  whereby  the  fame  may  be  redreffcd.  And  for  a 
readme fs  in  this  matter^  h.re  is  drawn  cut,  a  kaleudar  for  that 
furpofe^  which  is  plain  and  eafy  to  be  under  flood ;  whereof  (fo 
much  as  may  be)  the  reading  of  h^ly  Jcripture  is  fo  fet  fortb^ 
that  all  things  fhall  be  done  in  crdery  without  breaking  one  piece 
from  another,  Fcr  this  ccu/e  be  cut  off  anthems^  rejponds^ 
invitatorifSy  and  fuch  Hie  things  y  as  d:d  break  the  continual 
courfe  cj  the  reading  of  the  fcripture, 

Te:  bicoufe  there  is  no  remedy,  hut  that  cfneceffity  there  mujl 
befome  rules ;  therefore  certain  rules  are  here  fet  forth  :  which 
as  they  are  few  in  number ^  fo  they  are  plain  and  eafy  te  be 
vnderjioid.  So  that  here  ygu  have  an  order  for  prayer^  and 
for  the  reading  of  the  hJyfriptsere^  much  agreeable  to  the  stand 
andpu^p^fe  of  the  eUfathcrs,  and  a  great  deal  more  profitabk 
and  cemmsdiousy  than  that  which  of  late  was  ufed.  It  is  more 
prcfiahUy  becaufe  here  are  left  out  many  things^  whereof  femie 
are  untrue^  fome  uncertain^  feme  vain  and  fuper/iitions^  mnd 

nothing 
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'fiHbitig  is  Brdained  U  oe  read  but  the  very  pun  word  of  God* 
ihi  b§if  firipiurss^  or  that  which  is  agreeable  to  the  fame ;  and 
thai  in  Jinb  a  language  and  order,  as  is  moft  eafi  and  plain  for 
tbi  undirflanding  both  of  the  readrrs  and  hearers.  It  it  alfo 
mon  ccmmoJious^  both  for  the  fh^rtntfs  thereof,  and  for  the 
flainmfs  of  the  order  ^  and  for  that  thf  rules  be  few  andeafy. 

And  forefmuch  as  H'thing  can  be  /?  plainly  ft  forth,  but 
deubu  may  arfe  in  the  ufe  and  practice  of  the  fame  ;  to  appea/e 
M  fucb  diverfity  {if  any  arift)  and  for  the  tef-Aution  of  all 
d§uhts^  conctrning  the  manner  h.w  to  unde^^Jland  do  and  exicute 
tb§  things  contained  in  this  book  ;  the  parties  that  fo  doubt,  or 
divirfely  take  any  thm^^  fhall  alwt.y  refort  to  the  bifhsp  of  the 
S^cefit  whs  by  his  dsfrttion  Jhall  take  orar  f^r  the  quieting 
and  appeafmg  of  the  jam: ;  Jo  that  the  fame  order  be  not  contrary 
If  €imy  thing  contained  in  this  book.  And  if  the  bijhop  of  the 
dinefi  hi  in  doubt ^  he  may  fndfor  the  refolution  thereof  iff  tbi 
mrcibifhop. 

Ami  altho*  it  be  appointed^  that  all  things  Jhall  be  read  and 

fitng  in  the  church  in  the  englt/h  ton^ue^  to  the  end  that  thecon* 

grtgation  may  be  thereby  edified  •  yet  it  is  not  meant ^  but  that 

pfbem  men  fay  mornivg  and  evening  prayer  privately^  they  may 

Jmy  the  fame  in  any  lanc^uage  that  they  thewjelves  do  undtrfiand. 

Stories  and  legends]  That  is,  concerning  the  lives  of  the 
fiiiiits  ;  of  whom  there  being  fuch  a  number  in  the  church 
of  Rome,  few  days  are  free  fiom  the  Itories  and  legends 
they  relate  of  them.     Gilf  263. 

Rifpand]  A  fliort  anthem  (ung«  afcer  reading  three  or 
'  feor  verfes  of  a  chapter ;   after  which,  the  chapter  pro* 
cecdsa    Idm 

Commemorations]  The  fervice  of  a  lefler  holiday  falling 
in  with  a  greater.     Id. 

Synoda/s]  Conftitutions  made  in  provincial, or  dioceH^ 
f/tkodt^  and  publifhed  in  the  parifh  churches.     Id, 

Nomura]  So  called  from  (he  ancient  chriftians  rifing  in 
die  night  to  perform  them.     Id. 

Pii]  A  table  to  find  out  the  fervice  belonging  to  each 
diy;  which  becomes  very  difficult,  by  the  coincidence  of 
many  offices  on  the  fame  day.     Id. 

Imviiatories']  Some  text  of  rripture,  adapted  and  chofen 
Ibr  the  occaiion  of  the  day,  an-i  ufed  before  the  venitei 
which  alfo  it  felf  is  called  the  invicatory  pfalm.     Id. 

In  the  Englifl)  tongue]  Bv  /irt.  24.  It  is  a  thing  plainly 
lepugnant  to  the  woid  of  Go  ^  ^ind  the  cuflom  o(  (he  pri- 
■llive  church,  to  have  publick  prayer  in  the  church,  or 
10  ntntftcr  the  facramcnts,  in  a  tongue  not  underftdndei-^ 
of  the  people. 
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And  by  the  2  &  3  Ed.  6.  r.  i.  it  h  proridei),  tiMI  it 
fli«n  be  Uwfd  to  any  man  ihat  onderftaiidcch  tbe  grade, 
latin,  and  hebrew  tongue,  or  oiher  ftrange  toogvr,  to  hj 
and  hive  the  pravers  cf  mattens  and  evenfone  in  latio  or 
any  fuch  other  toneue,  faying  the  (ame  privately,  as  tbey 
do  underftand.    /  5, 

And  for  the  encojragement  of  learning  in  the  tongoes 
in  the  univerRries  of  Cambridge  and  Oxford ;  it  (ball  be 
lawful  to  ufe  and  exercife  in  their  common  and  open  prayer 
in  their  chapels  {^elng  no  pi>n(h  churches)  or  other 
places  of  prayer,  the  mattent,  eveofeng,  litany,  and  all 
other  prayers  (the  holy  cotr.munion  commonly  called  the 
•  mafs  excepted)  prefcribcd  in  the  laid  book,  in  greek,  latin, 
or  hebrew.    f.  6. 

And  by  the  13  &*  14  C  9.  €.  4*  i<  ><  provided,  that  it 
Ihall  be  lawful  to  ufe  the  morn*ng  and  evening  prayer, 
and  al!  c*hcr  pra\ers  *nd  ftrrvice  prefcribed  in  and  by  tbe 
faid  book,  in  the  chapels  or  other  pub'ick  places  of  the 
refpefiive  colleges  and  halls  in  both  the  oniverGties,  in 
the  colleges  of  Weflminfter,  Winchefler  and  ICiton,  and 
in  the  convocations  of  tbe  clergies  of  either  proviocc^  in 
latin,    y^  18. 

And  by  the  (ame  ftatute,  the  bllhops  of  Hereford,  St. 
David**,  Afaph,  Banger,  and  Landaff,  and  ihe-r  fucce f- 
fors,  (hall  take  order  that  the  faid  book  be  cranflated  inro 
the  briti(h  or  wel(h  tongue,  to  be  ufed  in  Wales  whete 
the  wei(h  tonvtie  is  conrmonlv  ufed ;  arxl  at  the  fhofie 
tioie  an  englilh  bock  (hall  be  had  there  like  wife,  that  fuch 
as  uncierftand  the  f^me  may  hive  recourfe  thereunto,  and 
fuch  as  do  not  onderftand  the  fame  miy  by  conferring  both 
tongues  together  the  fooner  attain  to  the  knowledge  of  the 
engliA  tongue.     ^27. 

And  by  the  5  EL  :.  28.  The  b:(hop<  are  in  like  mao- 
ner  required  to  caufe  the  old  and  new  tefiament  to  be 
tranflaied  into  welih,  and  to  have  one  engli(h  and  one 
wciSi  copy  in  every  fuch  refpefiive  pUce. 

Ey  the'  13  &^  14  C  2.  r.  ^.  (which  \%  the  laft  a&  of 
Dniformitv)  it  is  eoadrd  as  foRows  :  fPTferrss  ty  tbe  jhu 
g'f^  ff  mini/firs  in  ujmg  the  t^dir  $f  C9wj4t%n  fraytr^  ^^'''^S 
th  time  cf  the  late  trtuhies^  gremt  mijchiifs  and  imttaevemgmu: 
buve  crtjen  ;  f^r  tbe  preventiom  thereof  in  time  te  rrav,  smJ 
fcrfittiing  tbe  peace  •[  tbe  chu^tb^  tbe  khg  (mcardifg  t§  bis 
Jecidratht  ef  tbe  five  mnd  twentieth  efOcl^r  i66o^  gramted 
bis  czmmiffien  undir  the  grtrnt  feal^  tejevetml  hijteps  ems  Miter 
divires^  te  review  tbe  hoU  of  cemmam  prayer^  mmd  t§  frepara 
fkcb  aJteratietu  aid  additiems  as  they  tbzttgbt  fk  /#  ^n  :  Jmd 

afiermtrds 
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mfurwards  the  c9nvocat'iOfis  ef  b$th  the  provinces  hing  hy  bis 
majifty  calUd  and  ajjembied^  his  majefty  hath  betn  pUafed  to 
amborivu  and  require  the  pteftdtnts  of  the  f aid  convocation^  and 
$thir  the  ^ijbops  and  clergy  of  the  fime^  to  review  the  f aid  booi 
%f  cammon  praye^^  and  the  book  of  thf  form  and  manner  of  tht 
making  and  con/ec rating  ofb'Jbops  priefls  and  deacons  ;  and  that 
after  mature  confideration^  tbeyJhouU  m  ike  fuA  additions  and 
etitgrations  in  the  faid  books  rifpe£iively^  as  to  them  Jhould  ftem 
mat  and  convenient^  and  Jhould  exhibit  and  pre  font  the  fame  ta 
bis  maje/iy  in  writings  for  bis  further  allow  ami  or  confrma* 
tion  :  find  which  time^  they  the  jaidprefidrMs  bijhops  and  clergy 
§f  both  provinces  I  ave  accordingly  reviewed  the  faid  books ^  and 
omve  made f  me  alterations  to  the  fame  which  they  think  fit  to  hi 
iwferfedj  and  fome  additional  prayers  to  the  faid  book  of  common 
prayer  to  be  ufed  upon  proper  and  enter  gent  occafiens ;  and  have 
esebibited  and  pn fen  ted  the  fime  unio  his  maje/iy  in  writing  in 
one  book ^  iKtitled^  The  bouk  of  common  prayer  and  admi* 
niftracton  of  the  facraments  and  ocher  rices  and  cerenio* 
nies  of  the  church,  accoiding  to  the  ufe  of  the  church  of 
England ;  together  with  the  pfalter  or  pi'alms  of  David» 
pointed  as  they  are  to  be  (ung  or  faid  in  churchei ;  and 
ihe  form  and  manner  of  making  ordaining  and  confecrat* 
ing  of  biOiops  priefia  and  deacons :  j/il  which  his  majefly 
iaving  duly  conftdered^  hath  fully  approved  and  allowed  thi 
fame^  and  recommended  to  this  prefent  parliament^  that  the  faid 
b§oks  of  common  prayer  and  of  the  form  of  ordination  andconfe» 
erettion  of  bijhops  prie/is  ana  deacons^  with  the  alterations  and 
mdditions  which  have  been  Jo  made  and  prefented  to  his  majefty 
by  the  laid  convocations^  he  the  book  which  Jhall  be  appointed  to 
bi  ufed  by  all  that  officiate  in  all  cathedral  and  collegiate  churches 
and  chapels  t  and  tn  all  chapels  of  colleges  and  halls  in  both  the 
mniverfities  and  the  colleges  of  Eaton  and  IVincheJler^  and  in  all 
fMTsJh  churches  and  chapels  throughout  the  kingdom^  and  by  all 
ibat  make  cr  confecrate  bijhops  priefls  or  deacons  in  any  of  the 
feud  places^  under  Jucb  fjn£itcns  and  penalties  as  the  houfes  of 
parliament  Jhall  ti}!nk  Jit.     f.  i* 

Now  in  regard  that  nothing  conduceth  more  to  the  fettling  of 
Ae  peace  of  the  nation^  nor  to  the  honour  of  cur  religion  and  the 
propagation  thereof  ^  than  on  univerjal  agreement  in  the  public k 
ntorjbip  of  God  i  and  to  the  intent  that  every  per fon  within  this 
treetlm  may  certainly  kmw  the  rule  to  which  he  is  to  conform^  in 
peA&ck  worjbip  and  adminijlraticn  of  Jacraments  and  other  rites 
med  ceremonies  of  the  church  of  EngLnd^  and  the  manner  how 
mud  by  whom  biJI}ops  priefls  and  deacons  ore  and  ought  to  be 
made  ordained  and  coniecraled  \  be  it  enalied  by  the  king*s  moji 
exiiUent  maje/iy^  by  the  advice  and  conjent  of  the  hrds  fpirittteti 
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^nd  ttmpiral  ami  9/  tbt  ctmmms  im  ibis  frtfiai  parCmami 
dffimbltd^  That  all  andjingulair mmfitrs  in  amf  caihidral^talr' 
Ugiati^  w  partjh  iburcb  vr  cbapd^  or  $thir  piau  of  puUUk 
wwftnp^  Jhail  be  bound  to  fay  and  ufo  tho  mtrming  p^aygr^ 
.  ovifiing  prayer t  aUbration  and  admimjiratun  of  bub  ibo  fitm 
cramonts^  and  all  oiher  the  publicb  and  common  prayer^  injncb 
ordir  and  form  at  is  mentimed  in  $ho  /aid  boob,  iniiiied  as 
aforefaidy  and  annexed  and  joined  io  ibis  prefeni  aS  ;  mad  tkai 
tie  morning  and  owning  prayeft  tboreim  eoi^aisud^  fbedl  mpom 
every  Lord's  day^  and  upon  all  otber  days  and  oecafunt^  amd  ai 
the  times  therein  appoinied,  be  open^  andfoliomfy  road  bj  mH 
and  every  minijier  or  curate^  im  omry  cbur%b  ebapol  or  oiber 
place  of  pubiiik  worjhift  as  aforefaid.  f.  2.    . 

Gratited  bis  commifjion  under  the  great  feal]  Which  bors 
date  Mar.  25.  1661,  and  was  direded  to  twelve  bifliopt 
and  twrlve  prefbyterian  divines  \  with  nine  sffiftmcs  oq 
each  fide^  to  fupply  the  places  of  the  principJs,  whea 
they  ihauld  be  occartonally  abfent*  In  vir:uc  of  which 
comoiiffion,  the  commifQoners  met  frequently  at  the  Sa« 
Vtf>v,  and  dii'putations  were  held,  but  aoihine  concluded* 
Gibj:  275. 

Ur  other  place  ofpublick  xvorjbip]  Hy  the  22  G.  2.  c.  33. 
All  coinmanders,  captains,  and  oificer?  at  Tea,  ibali  cauie 
the  publich:  worfliip  of  Almighty  GoJ^  according  to  the 
liturgy  of  the  church  of  England,  to  be  performed  in  their 
refpfdiwe  fliips ;  and  prayers  and  preachingi)  by  the  chap* 
'lains  iha:l  t>e  performed  diligently,     j/rt   i« 

And   by  the  rubrick  before  the  fervice  ^t  fea  :     The 
morning  and  evening  fervice  to  be  ufed  daily  at  fea,  (ball 
be  the  fame  which  is  appointed  in  the  book  of  commoa 
.prater. 

In  fu^b  order  and  form  as  is  mentioned  in  the  faid  hook'\ 

P/ovfdcd,  thac  in  ad  thofe  pravers,  litanies,  and  colicdsy 

which  do  any  way  relate  to  the  king,  queen,  or  tcyal  pro«> 

geiiy;  the  name?  be  altered  and  changed  from  time   Co 

time,  and  fitted  (o  the  prcfent  occafton,  according  to  the 

di  e^^ion  or  lawful  authority.      \%^  14  C  2,  c.  4, /,  25. 

That  isy  (according  to  prance,)  of  the  king  or  queen  io 

council.     Gi'f  z8o. 

B'^okiofcdm-         7*  By  the   1  £/.  c.  2.     The  book  of  common  prayer 

fnon  prayer  to     |hall  be  provided  at  the  charges  of  the  pariihioners  ol  everj 

be  pioTiied.        p^^jQj  ^^^  cathedral  church.     /.  19. 

This  Wus  intended  of  the  book  of  common  prayer,  at 
then  cftabliihjJ  by  chat  act. 

By  Can.  8d.  The  churchwardens  or  queftmen  of  ererf 
church  and  chapel  (hail,  at  ihc  charge  of  the  pariiby  prof- 

vide 
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vide  the  book  of  coannon  prayer,  lately  explained  in  feme 
few  points  by  his  majffty's  authority,  according  to  the 
laws  and  his  highnefs^a  prerogative  in  that  behalf;  tnd 
that  with  all  convenient  fpeed,  but  at  the  furtheft  within 
two  months  after  the  publifhinfs  of  thefe  our  confiitutions. 
And  this  was  intended  of  the  fame  book  of  common 
prayer^  as  altered  in  the  conference  at  Hampton-court  as 
aferefaid. 

Finally,  by  the  13  t^  14  C.  2.  c.  4.  A  true  printed 
copy  of  the  (prefent)  book  of  common  prayer,  fiiall  at  . 
the  cofts  and  charges  of  ihe  parifhioners  of  every  pariOi 
church  and  chapelry,  cathedral  church)  college  and  hall, 
be  provided  before  the  feaft  of  St.  Bartholomew  1662  ^  on  * 
pain  of  3I.  a  montn,  for  fo  long  time  as  they  (hnll  be  un- 
provided thereof.    /.  26. 

And  the  refpedive  deans  and  chapters  of  every  cathedral 

or  collegiate  church  were  required  at  their  proper  cofts  and 

charges,  before  Dec.  25*  1662,  to  obtain  under  the  great 

feal  of  £ngland,  a  true  and  perfei^  printed  copy  of  this 

ad,  and  of  the  faid  book  annexed  hereunto,  to  be  by  the 

faid  deans  and  chapters  and  tneir  fuccelVDrs  kept  and  pre- 

fenred  in  fafety  for  ever,  and  to  be  aifo  produced  and 

Ihewcd  forth  in  any  court  of  record  as  often  as  they  fhall 

be  thereunto  lawfully  required ;  and  alio  there  (hall  be 

delivered  true  and  perfect  copies  of  this  a£l  and  of  the 

Ciine  book  into  the  refpe6}ive  courts  at  Weftminfter,  and 

into  the  tower  of  London,  to  be  kept  and  prefer ved  for 

ever  among  the  records  of  the  faid  courts,  and  the  records 

of  the  tower,  to  be  alfo  produced  and  (hewed  forth  in  any 

coart  as  need  (hall  require;   which  fiid  books  fo  to  be 

exemplified  under  the  gre^t  feal  of  En£;Iand,  (hkW  be  ex- 

aoiined  by  fuch  perfons  as  the  king  (hall  appoint  under 

the  great  feal  of  England  f^r  chat  purpofe,   and  (hall  be 

compareck  with  the  original  book  hereunto  annexed,  and 

they  fliall  have  power  to  correct  and  amend  in  writing 

any  error  committed  by  the  printer  in   printing  of  the 

iame  book,  and  (hall  certify  in  writing  under  their  hands 

I      and  feals,  or   the  hands  and  feals  of  any  three  of  them  at 

i      the  end  of  the  fame  book,  that  they  have  examined  and 

compared  the  fame  book,  and  find  it  to  be  a  true  and  pcr« 

frAcopy;    which  faid  books    fo  exemplified  under  the 

great  (eal,  (hall  be  deemed  to  be  good  and  avaiUble  in  the 

bw  to  all  intents  and  purpofes,  and  (hall  be  accounted  as 

good  records  as  this  book  it  fclf  hereunto  annexed.  /.  28. 

8.  By  the  13  ^  14  C.  2.  r.  4.  Every  perfon  who  (hall  Declirati«n  of 
be  prefiNited  or  collated  or  put  into  any  ecclefiaftical  bene-  aneat  thcito^r 
ficc  or  promotiooj  (hall  in  the  church  chapel  or  place  of  ^' 

publick 
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publick  woHhip  beloosing  to  the  liuiie»  within  tWDoiondifl 
next  after  that  he  (hall  be  in  the  afiual  pofleSon  of  the 
iaid  cccicfiaftical  benefice  or  promotion,  apon  feme  Lord's 
day,  openly  publickly  and  folemnly  read  the  morning  and 
evening  prayers,  appointed  to  be  lead  by  and  according 
to  the  faid  book  of  common  prayer,  arthe  timet  thereby 
appointed  or  to  be  appointed;  and  after  fuch  reading 
thereof,  (hall  openly  and  publickly  before  the  coogreg** 
tion  there  a(rembled,  declare  hit  unfeigned  aflent  and  otHi<- 
fent  to  the  ufe  of  ail  things  therein  contained  aiui  pre* 
(icrtbed,  in  ihtfe  wo'ds  and  no  other:  *^  I  A.  B.  do  here 
^*  declare  my  unfeigned  alTcnt  and  con(ent   to  all    and 

'  *<  every  thing  contained  and  prefcribed  in  and  bv  the 
'*  book,  intituled^  The  bock  of  common  prayer  and  ad« 
*<  miniflratlon  of  the  facran^ents  and  other  fites  and  ceie- 
*'  monies  of  the  church,  according  to  the  ufe  of  tho 
**  church  of  England ;  together  irith  the  pfalter  or  pfalmi 
*^  of  David,  pointed  as  they  are  to  be  fuog  or  faid  in 
**  churches;  and  the  form  or  manner  of  making  ordain- 
*^  ing  and  confecrating  of  bI(^ops  prielis  and  deacons." 
And  every  fuch  perfcn,  who  (hall  (without  fome  lawful 
impediment  to  be  allowed  and  approved  by  the  ordinary 
of  the  place)  neglcd  or  rcfufe  to  do  the  fame  within  the 
time  aforefiid  (or  in  cafe  of  fuch  impediment*  within  one 
month  after  fuch  impediment  removed)  (hall  ipfo  fado  be 
deprived  of  all  his  faid  ecclefiaftical  benefices  and  promo- 
tions ;  and  the  patron  (hall  prcfent  or  collate  as  if  he  were 
dead.    /•  6. 

And  every  perfon  who  (hall  be  appointed  or  received  as 
a  leclurrr,  to  preach  upon  any  day  of  the  week,  in  any' 
church  chapel  or  pUce  of  publick  worfhip,  the  firik  time 
he  preachcth  (before  his  fermon)  (hail  openly  publickly 
and  folemily  read  the  common  prayers  and  fenrice  ap* 
pointed  to  be^read  for  that  tiate  of  the  day,  atui  then  and 
tt>ere  publickly  and  openly  declare  his  afi'ent  unto  and  ap- 
probation of  the  f^id  book,  and  to  the  ufe  of  all  the  pray* 
ers  rites  and  ceremonies  forms  and  orders  therein  con- 
tained, according  to  the  form  before  appointed  in  this  ad  ; 
and  (hall  upon  the  fit  ft  lecture  d^y  of  every  month  after* 
wards,  fo  long  as  he  continues  ledurer  or  preacher  there, 
at  the  place  appointed  for  his  faid  Ie£ture  or  fiermon,  be- 
fore his  faid  Kciure  or  fermon,  openly  publickly  and  (b« 
lemnly  read  the  C(  mmon  prayers  and  ferv<ce  for  chat  time 
of  the  day,  and  after  fuch  reading  tnereof  (ball  openly 
and  publickly  be'cre  the  congregation  there  aflembled 
declare  his  unfeigned  aflknt  unto  the  faid  book,  accorJii>g 

,  to  the  form  aforcfaid ;  and  every  fucb  pafoo  who  (ball 

otglcck 
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neglcd  or  refufe  to  do  the  fame*  (hall  from  thenceforth  be 
di&blcd  to  preach  the  faid  or  any  other  leisure  or  fermon 
in  the  faid  or  any  ofher  church  chapel  or  place  of  publick 
worfhip,  until   he  Aiall    openly  publickly  and   folemnly 
read  the  common  prayers  and  fervice  appointed  by  the  faid 
book,  and  confprm  in  all  points  to  the  things  therein  prc- 
fcribed,  according  to  the  purport  and  true  intent  of  this 
9&m     Provided,  that  if  (he  faid  lecture  be  to  be  read  in 
any  cathedral  or  collegiate  church  or  chapsl;  it  (hall  be 
fufiicient  fur  the  faid  ledturer,  openly  at  the  time  afore- 
faid,  to  declare  his  afleot  and  confent  to  all  things  con- 
tained in  the  faid  book,  according  to  the  form  aforefaid. 
And  if  any  pcrfon  who  is  by  this  aft  difabled  (or  prohi- 
bited,  15  C  2.  r.  6.  f.  7.)  to  preach  any  led^ure  or  fer- 
mon,  (hall  during  the  time  that  he  (hall  continue  fo  dif- 
abled  (or  prohibited},  preach  any  fermon  or  lecture ;  he 
(hall  fufFer  three  months   imprifonnnent  in   the   common 
gaol;    and  any  two  juUiccs  of  the  peace  of  any  county 
within  this  realm,   and  the  mayor  or  ether  chief  ma^iOrate 
of  any  city  or  town  corporate  within  the  fame,  upon  cer- 
tificate from   the  ordinary  made  to  him  or  them  of  the 
offence  committed,  (ball  and  are  hereby  required  to  com- 
mit the  perfon  fo  olfending  ta  the  gaol  of  the  fame  county 
city  or  town  corporate.     Provided  that  at  all  times  when 
tny  fermon  or  le£lure  is  to  be  preached ;  the  common 
prayers  and  fervice  in  and  by  the  faid  book  appointed  to 
be  read  for  that  time  of  the  day^  (hall  be  openly  publickly 
and  folemnly  read  by  fome  prieft  or  deacon,  in  the  church 
cbaptl  or  place  of  publick  worfhip  where  the  faid  fermon 
or  Ie£iure  is  to  be  preached,  before  fuch  fermon  or  Irdlure 
be  preached,  and  that  the  lecturer  then  to  preach  (liall  be 
pre(cnt  at  the  reading  thereof.     And  provided,  that  this 
pR  (hall  not  extend  to  the  univerfity  churches,  when  any 
fermon  or  Uflure  is  preached  there  as  »nd  for  the  univerfity 
fermon  or  Ie6iure;  but  the  (d(T\e  may  be  preached  or  read 
in  fuch  fort  and  manner,  as  the  fame  have  been  heretofore 
pmched  or  read.    /.  19,  20,  21,  22,  23. 

9,  Evcrv  dean  canon  and  prebendary  of  every  cathedral  SuHfcrTption  ina 
or  cbll<;giate  church,  and  all  makers  and  other  head^  fel-  dedaririon  ot 
Ipwi  chaplains  and  tutors  of  or  in  any  college  hall   houfe *^**'*^""*"'' 
of  learning  or  hofpital,  and  every  publick   profcH'or  and 
leader  in  ^iiher  of  the  univerfities  and  in  every  college 
clfewbeie,  and  every  parfon  vicar  curate  lecturer  and  every 
other  perfon  in  holy  orders,  and  every  (chcolmaRer  keep- 
ing any  publick  or  private  fchool  and  every  perfon  indruA- 
fflg  or  leaching  any  youth  in  any  houfe  or  private  family 

as 
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Mti:'in:  'jr  Tsrn  ^nv  -.-'iu:3  ai  zunr  or  (LSSiaicsidtr.  fluU 
art  ■  v-  -.rr'r.re  •.  •.  k'  m.ul.n  as  sr  jKaBixnc  jr  aarnis  pof- 
fr-tiion  :i->i'«:«ia  ■uoici:be  clie  aecuBaz^ia  ;'b.!ovf:%;  **  I 
^  A  !'i.  'lo  (icci&r's.  'nsft  I  vii  camaioi  zd  :iic  ImxriTaf 
**  rMff  rnurrh  cr  imei^iu:,  as  it  tt  ouw  tt  'amt  edaoliih* 

**   •"!.'*    li  'T   :4.  O.   2.  .-  4-,/  3-   I  '^'-.'J-   ^-  •=-  *•.■'•  *'• 

Vvriirn  i..a  -iet:ar:uion  3i«iA  be  fusicn^ea  ^f  crerY  of 
the  ftftii  maitT'-  ir.a  orner  htra's  ;e:Nws  ciLa|B«iiis  and 
fuCTiri  of  or  i  .  arv  cni  r^c  biAi.  .r  .icuie  j:  learmag,  and 
hy  rv  ry  putw.cx  prM'«':r.r  anc  reader  n  cLncr  ci  the  iini- 
vrr(t(ie«,  \xr(r,re.  tne  vicecnancdiiT  or  ni^  deputy :  and  by 
€^^,rf  fiinrr  of  th?:  Uid  :.trfon&  bci'jre  rtae  arcbbilfaop  bifliop 
#«r  orrjinarv  cf  tne  dlQcefe  (or  his  vicar- general  chanccilor 
At  rnrtirnifl^ry,  i^  C  2.  c.  t.  j\  ^\ :  en  pain  of  fbrtciting 
furh  r.tfi' r  piir.-!  pr'jmrMon  or  n'^nirv,  aad  being  utteriy 
^•/rfhlrfi  ar.d  pf'i  Uci.i  d'Dnvcd  or  the  fame  ;  wtiich  ihail 
be  v'^irt,  as  ir  'uch  pcriun  failing  were  oatuiaily  dead^ 
|7  '!f  1 1.  6'*  2.  ^.  4.  yi  ic. 

;Vriii  \i  <4ny  li  h  00!. Duller  or  or  her  perbn  inSxiiSuig  or 
tcM:liiri(  y«  <.-h  in  ;inv  pr  v:tc  h(  u  e  or  iimiiy  as  a  tucor 
fir  tcri(.oim«  rirr  lln.l  11. (t'j^ic^  or  ccjcii  anv  vouch  as  a  rn- 
tor  or  irhoo  (itJiter  before  luuh  fubrcripcion ;  he  ihali  far 
flie  (iiW  .  itcnce  futt'er  t'  ree  mon;hs  inaprifoDinenC,  and 
ti>r  ihr  I'ccfjMi  ind  every  other  oG^wQt  fhali  fuffcr  thre« 
miKicl.ii  inij.riru:-..Ticiu,  and  a!.o  torfeit5l.  to  the  k.og. 
/.  1 1 . 

Art!  .-f't-r  I'uch  ri;h:c:ipt;on  trade,  every  fuch  parron 
vir.ir  fif  r.iri.-.:  .1:  d  lecturer  (hali  procure  acertiticale  under 
ihiT  hiiti  rfT  1  i;..!!  of  the  refpective  archbifliop  biQiop  or 
rrriiiviry  d  dic  tilocefc  ;who  (hall  make  and  deliver  the 
|.i:iir  u\:n,\  li-irarui  ^  ;  and  (hall  publicity  and  openly  read 
II  (-  r.:i]i.-,  ?<.  .  :h,  r  wnh  the  f^id  declaration,  upon  fome 
Lorii'^  li.ty  vv.:!  ...  inree  mLnths  then  rexc  fallowing,  in 
hi',  p.r.i'.k  (!v.:.!:  where  he  is  to  officiate,  in  the  prefenoe 
iif  riu-  ci.ii  :.-•,  iiLi  ti  ih'jre  alTemoied,  in  the  time  of  divine 
fi  I  m:  :  I.; '.:i  pain  th.:c  every  perfon  failing  therein 
(wiih  c:  ii  n:c  Ii-.vial  imped. mer.t  to  be  allowed  arni  ap» 
If.iviu  liy  :!u-  01 J  iijrycf  the  plice,  23  G.  2>  r.  28.)  (hall 
l«  1-  I  .lIi  mI^i:-  rtf^u'dtivelv  anJ  be  d:fat:Ied  and  tpfo  lado 
iir,<'.vr^  r  tri. ;,  and  tnc  faflic  (hail  be  void  as  if  he  were 
ra.urai'y  iic^d.    J»  ii. 

iS  Providedj 
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Provided,  that  the  penalties  in  this  zA  fliall  not  extend 
to  the  foreigners  or  aliens  of  the  foreign  reformed  churcheSf 
allowed  by  the  king  his  heirs  and  i'ucceflbrs  in  England. 

/  15- 

Provided,   that  no  title  to  confer  or  prefent  by  lapfe 

fliall  accrue  by  nny  avoidance  or  deprivation  ipfo  fado  by 
virtue  of  this  (latutc,  but  after  fix  months  notice  of  fuch 
avoidance  or  deprivation  given  by  the  ordinary  to  the  pa« 
tron,  or  fuch  fenirnce  of  deprivation  openly  and  publick* 
]y  read  in  the  parifli  church  of  the  b-nefice  parfonage  or 
vicarage  becoming  void,  or  wher-of  the  incumbent  {hall 
be  deprived  by  virtue  of  this  z&.    f  i6. 

And  no  form  or  order  of  common  prayers  adminiflra- 
tion  of  facramcnts  rites  or  ceremonies  ihall  be  openly  ufed 
in  any  church  chapel  or  other  publick  place  of  or  in  any 
college  or  hall  in  either  of  the  univetfities,  or  of  the  coU 
levet  of  Weftminfter  Winchefter  or  Eaton,  other  than 
what  is  prcfcribed  by  the  faid  book ;  and  every  governor 
or  head  of  any  of  the  faid  colleges  or  halls,  (hall  within 
one  month  next  after  his  ele£lion  or  collation  and  admiflion 
into  the  fame  government  or  headfhip,  openly  arid  pub- 
KcUy  in  the  cbarch  chapel  or  other  publick  place  of  the 
fame  college  or  ball*  and  in  the  prefence  of  the  fellows 
and  feholars  of  the  fame  or  the  greater  part  of  them  then 
Rfident,  fubfcribe  unto  the  faid  book,  and  declare  his  un- 
feigned aflTenc  and  confent  thereunto,  and  to  the  ufe  of  all 
riie  prayers  rites  and  ceremonies  forms  and  orders  therein 
preferlbed  and  contained,  according  to  t);e  form  afore- 
faid :  and  all  fuch  governors  or  heads  of  the  faid  colleges 
and  halls  as  (hall  be  in  holy  orders,  (hall  once  at  lead  in 
every  quarter  of  the  year  (not  having  a  lawful  impediment) 
openly  and  publickiy  read  the  morning  prayer  and  fervice 
in  and  by  the  faid  book  appointed  to  be  read  in  the  church 
chapel  or  other  publick  place  of  the  lame  college  or  hall  ; 
OB  pain  to  lofe  and  be  fufpendcd  from  all  the  benefits  and 
profits  belonging  to  the  fame  government  or  headfhip,  by 
the  fpnce  of  fix  months,  by  the  vifuor  or  vilitors  of  the 
fame  college  or  hall ;  an  i  if  fach  goverrior  or  head  fo  fuf- 
pended  for  not  fubfcribing  to  tht;  faid  hook,    or  for  not 
reading  of  the  morning  prayer  and  fervice  as  aforcfaid, 
Ihall  not  at  or  b'.fore  the  end  of  fix  months  next  after  fuch 
fafpcnfion  fubfcribe  unto  the  faid  book  and  declare  his  con- 
fent thereto  as  aforefaid,  or  read  the  morning  prayer  and 
fervice  as  aforefaid,  then  fuch  government  or  hcad(hip(hall 
be  ipfo  fado  void.  /  17* 

Provided^ 
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Prof  ided,  that  in  the  fame  coikget  and  halli  at  afdfre^ 
did,  the  (aid  fervice  as  aforcTiid  may  be  ufed  in   lacuu 
/.  i8. 

Provided  alTo,  that  nothing  in  this  ad  Ihall  be  prcjndi* 
cial  to  the  kingS  prefcflbr  of  the  law  wiihin  the  univer- 
fity  of  Oxford,  for  or  concerning  the  prebend  of  Shipcoa 
within  the  cathcdia!  church  of  Sanun,  united  and -annex- 
ed  unto  the  place  of  the  fame  i^irg's  profefibr  for  the  time 
beihg  by  the  late  king  J<ifres  of  b^eflcd  memory.  /I  2q. 
rMtky  of  con.  ,o^  By  c^^^  4,  Whofoever  fliaSI  affirm,  chat  the  form 
fZlft^tf^mu    ^^  Gc-d's  worihsp  in  (he  church  of  England,  eftablitbed 

by  law,  ard  contained  in  the  book  of  commr-n  prayer  and 
aJminiilrati-»n  of  f<icranients,  b  a  corrupt  fu^erAitioo»  or 
unlawful  u'orfhip  of  God^  or  coniaineth  any  thing  in  it 
that  is  repugnant  to  the  fcripcures ;  let  him  be  excommu- 
nicaved  ip!b  fado,  and  not  reftored  but  by  the  bifliop  of 
the  place,  or  archbi(h<  p,  after  his  repentance  and  publick 
revocation  of  t'uch  his  wickrd  errors. 

By  Cen.  38  If  any  mioifler  after  he  hath  fubfcribed  to 
the  bjuk  oi  common  prayer,  (hall  omit  to  ufe  the  form  of 
pra)cr,  vt  any  of  the  oiders  or  ceremonies  prefcribed  in 
the  Cuminun  on  book,  let  him  he  fufpended ;  and  if  alter 
a  month  hedd  not  reform  and  fubmit  himfelf,  let  him  be 
cxcommun  catcd ;  and  then  if  (hall  not  fubmit  bimfidf 
within  the  fpice  of  another  month,  Ir:  him  be  dcpoled  froa 
the  minift'V. 

And  by  Can.  98.  A^'ter  any  judge  ecclcfiaflical  hath 
pronounced  judicially  againft  contemners  of  ceremonies, 
for  not  obferving  the  rices  and  crcics  of  the  church  of 
En^iland.  or  (or  Cv'n*cmj<t  of  publick  prayer;  n«i  judge 
ad  quim  (hall  allow  of  his  appeal,  unlefs  the  party  appel« 
lant  to  fir  It  perfonaily  promife  and  avow,  mat  he  will 
faithfully  keep  a>-ii  obt'erve  all  the  rites  and  ceremon':c»  of 
the  church  cf  k'o^Lr.d,  «»  alfp  the  prefcripc  form  cf  com-* 
ttion  pia)er,  and  do  !*keu'ife  fubfcribe  to  the  fame^ 

R^  the  13  4s^  14  C  9.  c  4.  In  all  piacrs  where  the 
proper  ncumbe.it  of  anv  farfcmzge  or  vicar«£:e  «vr  t>enr<-> 
6ce  with  cure,  dt>(h  rehde  on  his  living,  and  keep  a  cu« 
rite;  the  incumbe:u  himfelf  in  perfon  (nut  having  (bme 
Uvkful  impediment  to  be  aitowed  by  the  ordinary  of  the 
pUce)  (ball  once  at  the  leaft  ioe%ery  mi-nth  openly  and 
publickly  read  the  common  prayers  and  fcrvice  in  ard  by 
the  faid  book  prefcribed,  and  (if  there  be  occalion)  ad« 
mioiAer  each  of  the  facraments  and  other  rites  of  the 
church,  in  the  pari(h  church  or  cbapcl  belonging  to  the 
fame,  in  fuch  order  manner  and  form  aa  in  and  by  the 

£iid 
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fiid  book  13  appointed :  on  pain  of  5 1.  10  the  ufe  of  the 
poor  of  the  parifli  for  every  oifence,  upon  convldion  by 
confeffioDt  or  oath  of  two  witnef&s,  before  two  juftices  of 
the  peace;  and  in  default  of  payment  within  ten  davs,  to 
be  levied  by  diftrcfs  and  fale  by  warrant  of  the  faid  juftices, 
by  the  churchwardens  or  overfcers  of  the  poor  of  the  fAid 
parifh.    f.  7. 

By  the  2  (^  3  Ed.  6.  c.  i.  aod  i  £/.  c.  2.  it  is  ena<S)ed 
as  followeth  :  If  any  par  fan  vicar  or  othfr  ivhatfoevtr  minU 
fitr^  that  ought  or  Jhould  fing  or  Jay  common  prayer  mentiomd 
in  tb€  /aid  hook^  or  minijier  the  facramenXi^  ^'f^fi  '^  '"A  thg 
faid  common  prayers  or  to  minijier  the  facramenti  in  fuch  cathe^ 
dral  or  parijb  churchy  or  otktr  placts  as  hejhouldufe  ta  mini/ier 
tbefamfy  in  fuch  order  and  f^rm  as  thty  be  mentioned  and  Jet 
forth  in  the  faid  boak  ;  or  fiall  wilfully  or  obflinately^  jianding 
in  ibe  fame^  ujesny  other  rite  ceremony  crder  form  or  manner  of 
ulebrating  the  Lord*s  fupper^  openly  or  privily^  or  mattens^ 
itenfongy  adminijl ration  of  the  ftcr amen* i^  or  other  open  prayer 
than  is  mentioned  and  ft  t  forth  in  the  faui  book ;  or  /hall  preach 
declare^  or  fpeik  any  thing  in  the  derogation  or  depraving  of 
the  fetid  hooiy  or  any  thing  therein  contained^  or  of  any  part 
ikirt§f\  and  fb  ill  be  thereof  lawfully  convi^fed^  according  to 
At  ietws  of  this  realm ^  by  verdict  of  tivelve  men^  or  by  his  own 
t^MJim^  or  by  the  notorious  tvidehce  of  the  fi^Sf^  he  Jball  for^ 
Jat  to  the  king  (if  the  profecuiion  is  on  the  ilatuce  of  the 
a  6r  3  Ed,  6.)  for  hii  fi\/i  offznce  the  profit  of  fuch  one  of  his 
Ritual  bemfices  or  promotio'.s  as  it  Jhtll  pleafe  the  king  to 
afftimi^  coming  or  anfing  in  one  whale  y.ar  after  his  convic" 
Hm^  and  alfo  be  imprijoned  fr  fix  months  ;  and  for  bis  pc.nd 
offimce  be  imprif^nfd  for  a  year^  and  be  deprived  ipjo  facio  of 
iUbis  fpiritual  pnmot-ons^  and  the  putroi  fhall  prtfni  to  the 
fmt  as  if  he  were  dead  j  and  for  the  third  cffence  fhall  be  im  • 
pri/oHid  during  life  ;  and  if  he  Jhjll  not  have  any  fftiritual  pr.-^ 
motiam^  be  fhail  fur  the  firfi  offence  fujfer  imprifonment  fix 
mmthSf  and  for  the  fecond  off'tnce  imprifonment  during  life. 
And  if  the  piofecution  is  on  the  (i^tcure  of  the  i  EL  c.  2. 
then  he  fhall  forfeit  to  the  king  fsr  the  firfi  cff^mce  the  profit  of 
aSbis  fpiritual  prom:tion$  fo'-  one  V'/ir,  and  be  impnfjned  for 
fttimnihs  \  for  the  fccond  off'tnce  Jh  :ll  be  imprifned  for  ayejr^ 
and  deprived  ipJo  fa^o  of  aL  his  jpiritujl  promotion^ ^  and  the 
foirmfballprejint  os  if  he  were  dead\  and  for  the  third  off'en:e 
fsoUbe  deprived  ipfo  f^ch  of  all  his  fpiritual  OromotionSy  and 
hi  imprifoned  during  lift :  and  if  he  have  ny  fintual  prs/hj- 
ffm,  he  fhall  for  the  fir ji  offence  be  imprifoned  for  a  year^  ani 
for  tbefti^nd  off^ence  durif:g  life. 

And 
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And  by  the  faid  ftatutes,  Ifony  ptrfon  Jhall  in  any  tnter^ 

hidis^  piays^  fongs^  rhymes^  or  by  other  open  wordsy  det/are  or 

Jpeak  anything  in  the  derogation  depraving  or  defpifing  ofthi 

fame  hook^  or  of  any  thing  therein  contained^  or  any  part  tbere"- 

of\  or  Jhall  by  open  fa^^  deed^  or  by  open  threatenings  compel 

or  caufe^  er  otherwife  procure  or  maintain  any  par/on  vicar  or 

other  minifler  in  any  cathedral  or  parijh  churchy  or  chapel^  or  any 

in  any  other  place ^  toji^ig  or  fay  any  common  or  open  prayer^  or 

to  minifler  any  facrament  otherwife^  or  in  any  other  manner  and 

form  than  is  mentioned  in  the  faid  hook ;  or  by  any  efthefaid 

means  Jhall  unlawJuUy  interrupt  or  let  any  par  Jon  vicar  or  amy 

other  minijier^  in    any  cathedral  or  parijh  church  chapel  or 

other  plcccy  tojing  or  fay  any  common  and  open  prayer^  or  to  minim 

fler  the  facraments  or  any  of  them  ^  in  Juch  manner  and  form  as 

is  mentioned  in  the  Jaid  botk  \  every  Juch  perfon^  being  thereof 

.  lawfully  convicted  in  f^rm  aforefaid^  Jhall  (i^  the  proCecution 

is  on  the  flatute  of  the  2  ^  3  Ed,  b.)  forfeit  to  the  kingfer  the 

firfl  offence  1  o  L^for  thefecond  offence  20  /.,  for  the  third  offence 

Jhall  forfeit  all  hts  goods  and  be  imprijoned  durint  life  :  and  if 

for  the  firfl  offence  he  do  not  pay  the  lO  /•  witUnfix  weeks  after 

his  convidtion^  he  fhall  injlead  oj  the  faid  to  I,  be  imprijinedfor 

three  months  j  and  if  for  the  Jecond  offence  he  do  not  pay  the  faid 

fum  of  20  /.  within  fix  weeks  after  bis  conviGion^  be  fball  £»- 

Jlead  of  the  faid  10  L  be  imprifoned  Jor  fix  months.  And  if  the 

profecution  is  on  the  ftatute  of  the  1  El,  c.  2  then  he 

ihall  fmfeit  to  the  king  for  the  firfl  cffence  lOO  tnarks^  fir  the 

fecond  ^ffuice  400  marksy  for  the  third  offence  Jhall  forfeit  all 

his  goods  and  be  imprifoned  dui  ing  life :  and  if  be  do  net  pay 

the  fum  fy  the  firfl  offence  within  fix  weeks  nrxt  after  bis  con- 

villion^  he  Jhall  infleod  thereof  he  imprifoned  for  Jix  months  \ 

and  if  he  do  not  pay  the  fum  for  the  Jecond  offence  within  fix 

weeks  nc.\t  after  vis  coKvi/il.n^  he  Jhall  irjlead  thereof  be  im^ 

prijonrd for  tiuclve  vr-nils. 

Aud  the  jujl'iccs  of  r.Jizf.  fball  have  power  tx  inquire  of  hear 
and  fJctetmitie  all  cffc-res  cchivt.ry  to  the  faid  affs^  and  to  mak^ 
ptccc/sfcr  the  eXt'cuti'-K  .-/'  'he  frme^  as  they  may  do  againft  atay 
fir  J  on  being  indited  ifar  thim  of  trefpafs^  or  lawfully  cosn-^ 
vith  d  thereof.     Provided^  that  every  crchbifljcp  and  bijh^p  m 
at  his  liberty  atid  pleafure  ajfsciate  himfelf  to  the  fiid  jufiices 
affiTj^for  the  inquiring  of  hearing  and  determining  the  fame  m. 

But  no  perfcn  ftmll  be  molejied  for  any  offence  againft  tb^ 
atii^  unlifi  he  be  inuined  thereof  at  the  next  affixes. 

ylnd  lords  of  par  liniment  for  the  Jaid  offences  on  theiSz  J 

11  d.  6.  to  be  tried  by  their  peers.  But  if  the  profecution  is  on 

the  T  EL  c.  2.  then  they  (hail  Qn\yfcr  the  third  offence  ^ 

tried  by  their  <^eers. 

M 


^nUitk  tDO^Oijfp.  257 

And  all  mayors  bailiff's  and  ctb.r  hesd  officers  of  cities  ho" 
roughs  or  towns  corporate^  to  xvbich  jufliies  of  ajjixe  do  not 
€9/rimonly  ropairy  /huli  have  poiv^r  to  inquire  of  hear  and  dcur^ 
mine  offences  agaittjl  thifeatls  wiik  nfifttm  days  afttrtbefeaft 
af  Eafler  and  St,  Michael  the  archanoel  yearly ^  as  the  juflices 
of  afftzje  muy  do» 

ProiiJfdy  ih^t  al!  archbiJiKps  and  bijkcps^  and  every  of  their 
chancellor Sy    ccmmiffaries^    archdiaans^    and  other  ordinaries 
having  any  peculiar  ecclefe/Jl  cal  jurijdictiin^  Jh  dl  have  power 
by  virtue  of  thefe  aSl:^  as  well  to  inquire  in  their  vifttations^ 
fynods^  and  eljewbere^  xuitbin  thsir  jurifM^iion^  at  any  ether 
time  and  place^  to  tuke  accufutism  and  i*fnmutions  of  all  and 
roery  the  things  abvusmentioned  d.ne  or  committed  within  the 
limits  of  their  jurifdi£lion,  and  to  punij})  the  fame  by  adinoni' 
tion^  excommunication^  feqUifl*-at\'.n^  cr  deprivation,  and  other 
tenfures  and  procefs^   in  like  fatm  as  h.ntifcre  hath  bsen  ufd 
in  like  cajes  by  the  kinis  e^clifiaftical  Liusm     And  far  their 
authority  in  this  behalf ^  all  and  ftugular  the  fume  archbijhops 
H/hops  and  ether  their  officers  exercijing  ecclefiafi ica  I  jur  if  diction 
as  well  in  places  exempt  as  mt  exempt  within  their  diocefe^JbaU 
have  full  power  and  authority  to  refrm  correti  and  punijb  by 
€i^fures  of  the  church,  all  a-id  fiKgular  the  faid  cffenders  with' 
in  any  their  jur-^liJIions  or  diocefe  \  any  other  law,  flatute^ 
privilige,  liberty  or  provifrn  beret :f ore  made  had  or  fuffered  to 
the  contrary  n^twith/iinding.     Provided^  that  what/oever  per* 
fins  J  ftallfor  their  efftncesfirjl  rective  punifhmentcf  their  ordi' 
timry  having  a  tefiimonial  tnenof  under  the  ordinary's  feal^jhall 
wst  fsr  the  fame  offence  eltjoons  be  anvicled  be  fort  tl)e  jujlices  \ 
andiikewife  receiving  f.r  the  faid  offtnce  punijlmentfirfi  by  the 
jufticiSy  Jhait  not  for  the  fame  offence  eftfosns  receive  putiifo* 
sacnt  of  the  ordinary. 

If  any  pa^fn^  vicar  ^  0^  other  whatfevtr  mlnijlcr\  Popifli 
pricfisy  as  well  as  others  ;  for  in  an  adtion  hereupon,  in 
the  3  EL  brought  againft  a  popifh  pried  for  faying  mafs*, 
it  wai  held  by  the  who'c  court,  that  he  was  within  the 
purview  cf  the  (latutc  of  the  i  EL  it  a^)pcdring  clearly  by 
the  next  claufe  Uicrtof^  that  the  dcfign  of  the  parliament 
was,  10  abuli^i  (he  fupcrftiiious  fervicc,  and  to  cftabJifh 
the  new  fervicc  in  its  place.     Dyer  203. 

JJf*  anyothtr  rite]  In  the  26  ^  27  EL  Fiemino  was  in- 
JiQed  upon  this  (l:itutK  of  the  1  Z:/.  and  punifhed  ;  he- 
canfe  he  had  given  the  facrariicnt  of  baptifni  in  oiher  form 
thaaisbcre  pr%:fcribcd.     i  Leon.  295. 

Em  1  7a.  2.  An  indictnui  t  fjr  u^wtgcthtr  prayers^  tiv.i. 
hs  other  ma'itter^  fcems  to  hivc  been  judged  infu/Hcienr, 
hccaufe  the  prayers  u!cd  may  be  upon  funic  cxtraordinury 

Vol.  III.  S  occaficn. 


occaficm»  and  fe  no  crime  ;  and  it  was  (atd,  that  tte  in- 
difim'bilt  ought  to  have  alledeed,  tkat  tiie  defendant  uM 
other  forms  and  prayers  ififtead  of  thofe  *jojoined»  which 
V9txt  nes^leded  by  him ;  fur  oth^rwtfe  every  pet  Ton  may 
be  ifldified  that  ufeth  prayers  before  his  fcrroon,  olhcff 
thaji  fuch  which  are  required  by  the  book  of  commoo 
prayer.      3  Mod.  79. 

Or  clhir  cpen  proycr'j  By  the  f^itd  afb,  ^in  prajgr  in 
and  thronghouc  the  fame,  meancth  that  prayer  which  ja 
for  others  to  come  unto,  or  hear  ekher  in  couMDOtt 
churches,  or  privafe  chapels  or  oratorieet  coonnonly  Gal- 
led ihe  fcrvicf  of  the  church. 

Skaii/orffit}  A  clerk  was  indified  hereupon,  for  ufiog 
orher  prayers,  and  was  fined  100  marks;  and  it  wa«  Md 
by  the  whole  court  (o  be  ill :  becaufe  ihey  can  inflid  no 
other  punifhment  than  what  is  direfitd  by  the  ftatiile. 
3  Mod,  79. 

jti/  archhijhops  andiijhcps']  If  a  minifter  prrach  agaioft 
the  book  of  common  prayer,  this  is  a  good  caufe  of  dcftoW 
vation  by  the  ecdcfuftical  hw  without  aid  of  the  faid  ft«« 
totes:  for  he  that  fpeaketh  againft  the  peace  Jtml.  quiet  nf 
the  church,  is  ntit  worthy  to  be  a  governor  of  ihe  church. 
And  the  fbtntes  being  in  the  affirniMt^e,  do  not  take 
away  the  ordinary**  power  of  di'priving  for  the  firfroffenoet 
on  the  contrary,  theTC  is  an  exprefs  provifo,  which  refer?* 
eth  10  him  his  power.     2  RotPs  Mr.  22a. 

^.  33  EL  Robert  Caudrfjfj  clerk,  was  deprived  of  -hia 
4)enefice  before  the  hrgh  c  mmiflionert,  as  well  for  that  he 
had  preached  againft  the  book  of  common  prayer,  aa  alio 
for  that  he  refufed  to  celebrate  divine  fervice  according  t6 
the  faid  book  ;  which  deprivation,  tho'  not  prefcribed  hf 
the  (Matures  for  the  firfi  offence,  was  declared  to  be  good| 
becaufe  the  ecclt(i4ftical  judge  might  laafiilly  influSt  (uck 
fentence  before  the  making  of  ihefe  ftatutea,  aad  ia  not 
inhibited  (on  the  contrary  hi5  ancient  power  ia  reCarved) 
by  the  fame  ilatutes.    Grhf,  268.  5  Co,  Cauinfi  cafe  (f  )• 

11.  Bj 


(^)  Ac  Thei ford  Lent  alCzsa  1795*  a  clerk  was  indited  JDp. 
on  ihcfc -ilacutes ;  but  the  c  idence  was  not  that  he  hmd  left 
Aui  or  added  any  prayers  or  altered  the  form  of  worfhipy  bet 
that  he  did  not  read  pr;*yer4  Civice  on  a  fuoday,  but  alier- 
■nately  one  I'onday  in,tl»e  n^o^ning  and  the  next  in  the  aven- 
ing,  and  omitted  to  reatS  them  at  all  on  certain  faint  dayr. 
The  learned  Judge  who  rricd  the  indi£tnient»  Mr.  Baron  Parr' 
ryn,  obferved  that  ic  ytm,%  prima  imprtj/Utttj,  aad  hcipg  of  opi* 

DU>a 


1 1.  By  the  5  ^  6  Ed.  6.  r.  i.   If  any  fiffon  fljall  will-  Peoaltjof  being 
ingfy  and  wittingly  hear  and  be  prefcnt  at  any  other  manner  or  V^^^^  **  *"/ 
form  §f  common  prayer  or  adminijtration  of  the  facraments^  or 
of  making  minijlers  in  the  churchy  or  of  any  other  rites  contain-" 
edim  the  hook  of  common  prayir^  than  is  mentioned  and ft^t forth 
in  the  faid  book  [except  perfons  quaUfied  by  the  a£^of  tole- 
ration as  befiire  is  mentioned,  or  the  31  G.  3.  c,  32.]  and 
/ball  he  tbere9f  conviSifd  according  to  the  laws  of  this  realm^ 
hrforg  the  fuftices  of  ajfize  or  jufliies  cf  the  peace  in  their  fef^ 
fionst  by  the  verdi£i  of  twelve  men^  or  by  ccnftffion^  or  athir^ 
wiff\  he  fhall  for  the  fi'f}  cffence  fufftr  imprifonment  f^r  fix 
months^  for  thefecond  offence  imprifonmtnt  for  a  year,  and  for 
the  third  offence  imprijonment  during  life.     f.  6« 

///.  Orderfy  behaviour  during  ibe  divine  fervice. 

I .  Can.  1 8.  No  man  Jkall  covir  bis  head  in  the  church  or  By  tht  ctnoa^ 
Atfelin  the  time  of  divine  fervice^  except  he  havefome  infir^ 
waif  i  in  which  cafe  Jet  him  wear  a  night  cap^  or  coif  All 
mamar  of  perfons  then  prefentjhall  reverently  kneel  upon  their 
kmes^  when  the  general  conftffion^  litany^  or  other  prayers  are 
feai\  and  fhall  fiand  up  at  the  faying  of  the  beliefs  according 
to  the  rules  in  that  behalf  prefer  ibed  in  the  book  of  common  prayer^ 
Jhd  likewifo  when  in  time  of  divine  fervice  the  Lord  Jefus 
^all  be  mentioned^  due  and  lowly  reverence  fhall  be  done  by  all 
perfons  prefent^  as  it  hath  been  accuftomed  %  tejiifying  by  theft 
entward  ceremonies  and  geftures  their  inward  humility^  chrifftan 
tiUution^  and  due  acknrwledgment  that  the  Lord  Jefus  Chrift^ 
m  truo  eternal  Son  ofGody  is  the  only  Satiour  of  the  worlds  in 
oeiom  alone  all  the  mtrcies  graces  and  promifes  of  God  to  man^ 
Hndf  for  this  life  and  the  life  to  come^  are  fully  and  wholly 
eomprixid.  And  nonoy  either  man  w  man  or  chi/d^  of  what 
onUng  foevery  /hall  be  otberiuife  at  fuch  times  bufied  in  the 
cbnrch^  than  in  quiet  attendance  to  hear  mark  and  underhand 
that  fg^ich  is  read  preached  or  minjflred ;  foying  in  their  due 
fkces  audibly  with  the  minifier^  the  conffftoHs  the  Lord's  pray^ 
li^t  esni  the  creed ;  and  making  fucb  other  anfwers  to  the  pub' 
Uck  prayers^  as  are  appointed  in  the  book  of  common  prayer  : 
^teeitber  fhall  they  diflurb  the  jervice  or  fermon^  by  walkings  or 
iaUh^j  or  any  other  way ;  nor  depart  out  of  the  ihurch  during 
At  timo  of  divine  fervice  er  fermun^  without  fame  urgent  or 
wmfimaUe  caufe. 

^^^^— ■■■■.■■■■..  ,,      .      ■  ■         ■ 

I  chat  the  offence  complained  of  was  purely  of  ecclefiaftical 
€B|gwxaBce,  and  not  thefubjeft  of  profecution  id  the  temporal 
■QHtt»  direAed  the  jufy  to  acquit  the  defendant  \  which  the/ 
Moriinsly  4id.    Vid.  infra  IV.  \  Ig  a. 
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26o  l^ifblteft  t)io|(I)Q)» 

Cr.ir  'r  :v  ..'  In  the  !3  C  2.  An  iSIon  cf  t-c^-j'» 
f  r  uff-L'!:  j:  :J  ^  ':v.". ,  W2s  b'o-zh?  ^-zai-  ll  a  ch'jrcnwii- 
cj-r.  ;  "Ahjk  r'f  ^e.:  t'z*  the  r'a^nritF  Ji^J  V'n  h-t  r^n  m  tre 
u;  t..in.  It  vii'r,  rnJ  that  he  dcl'irco  h-m  so  p'l:  it  ^  f?i 
£i.J  u  •"■::  r.fj  j*  ••■'k  it  tfF,  anti  del: ;  ere  d  i*  I'-to  his  h:nf. 
/\r  J.l  w.t  c-^'i  r.w'J,  that  the  plea  was  c^'*-^ ;  txctrr 
T'M'-fn,  whii  rori.c:vcj  !hji  all  fh.-.t  !  e  c^•J^c^»a'•c?c:l 
fcjlJ  d.,  w.s  :m  rref.n!  hfm'\o  the  fr?ri!ual  ccun:  tVo* 
i:  is  \ery  ap^ar-nt,  h)W  neccfHrr  an  in:n:edia?e  rcrrcoV 
is,  in  cafe  nf  rhii.-  or  iSr  I-lce  cifnrdfrs  con^miced  in  the 
wcrfhip  of  Go!.  The  cou-t  afo  tai*',  rh-t  ih?  church- 
w.<rVn>  miv  chsll Tc  bov?  p!a  ir.z  in  :he  churchvsrJ, — 
an  J  much  rr.o.e  i.i  the  cr.urch.     G:fjl  204.     2  /T.'^.  124. 

V  ■  /      '*,•%! 
^  •  »J  ■       «  w  i  • 

Ca».  19.  The  church  warder?  of  queilmen  and  ihr:r 
aCiiLuiii,  iha"  r  -i  ruiT;:r  a.Tv  i*:  c  pzr^-r.?  to  aride  either 
•n  the  church\  jn^  nr  chjrch  j^orchjdur-rsthstin.ci:!  civirs 
fervice;  bu:  ih-!l  c.-u:'ci.^em  either  roccme in,  or  lo depart. 

Cai.  85.  Tr.c  c'l;  cr.w*rcen5  ^r  queHmen  thai  I  take 
care  that  in  c.-rv  mecipcr  of  the  con::rcsation  peace  be 
well  ke^'-ti  ar.i  :nac  2:)  p.rt'rns  ex  communicated,  and  to 
denounced  be  -cep:  r-Jt  of  tSc  church. 

Ctfi.  90.  T;^e  ch'jrchwa'dens  or  queftmen  fba-l  di'i- 
jr^nt^y  fee,  that  norc  cr»  walic  cr  Ttanc  ic^e  or  latiLirEr  in 
the  chuTch,  cr  in  ihe  ch'jrihyafd,  or  the  chufcb  porch, 
during  the  tsTr  ot  c-ivine  fervice. 

Canm  1 1 1.  In  .■!!  vfit^ti'  »*  c.t  bifc"ip<  and  archieacorrv 
the  ch!Jfchw2'd:r»  or  quctirncn  ar.d  ik:cfn?cn  (haii  trLif 
and  perfcn  il.'v  nrtfeni  :he  nane-  of  ai!  tro'e,  vhich  Ofhave 
thcmfe'vc?  ri:;'t'v  snd  Jif-iidtT-'*  in  li'.e  ch-jrch  ;  or  wkich, 

m 

bv   ur:iini-)v  rip;:i::r   r  f  Sc!:?,     •■y   w.»ii:ing.  talking,    cr 
O'.her  ni  JV.  i^.z".  hindrr  tne  r..:r'.;^r  or  preacher. 
p,  ....  '.^.  ..  2.    Bv  the  I  *\i:r.  Ji:T.  2.   C.    *•    /'  /:>:;.  p^rfij;  cf  t  I  ncn 

It'  t  t  I  i!*r.       f:i^*r  a'<  c:,:*  -r::-  -,'  q  1  tc ;/  ;w-  1  ,■»:;  k*^ rur^^z/'y   i%  ;r/'S  i'ti 

TZi-rt  t :  •  i  ,'.7 •.'  '. .  •  f »•  i>'- f ; ,  r:.: . ; . ; ' r; /* .  c  cq »! r^ ir. ; r i cir //;  ^z • 

Tatars  d  f':  vr   '  "j   ■  ■'--  ctypri.isnr  t:^tj!.:i:  re  iwfKfid au.sr* 
fS  c^  fiy;-:'"  •    ;:»  ;r^7.-»  ^   f-/  qu  e*i'f   i'g  af's,  c-  ^  <*» 

•  j-*^.  :»■  n  /:•:•■  r'  :^Y  ur.i\rrfriti  z'  Ux:zrd  and  CQ'nh^itre^ 

c r:  fi'rsn  fnti-^irj  ^r  iu^aiisn  ihat  hi  jhj*»  mm £4  uician 
p*i^.h  c  ;. '■:•;:  1/7*/,  ;i;  a^jibur.h  ch^pel^  ihkubyzrd sr  :mcay 
«;  -•-  :.';:t  L  £  1  f^iy.e^.tri  :r  efi::n:f^t:  be  pr/caeJin:  ll  2- 
(jr  ,* ,.:!,  r:2i:i:''fi,  zviU'-^'y  cr  c/"yMrps;'e  PS9i'fjf  let  airfyrp 
i:x  Sj:u:i:  5    ::::^j.:Jt  trsutUj  any  isrjen  zuarparijt  fru^i 
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or  cvrjii:  or  any  lazvfil  pri(Jl^  p*c faring  Jnyiftg  doin-y  Jifiging 
fn'tvjhin^  or  CrUbrK^liiig  the-  //.\^/;,  cr  othr  juJ}  fiivlf-ef  rviu^ 
fa€rami*'ti  or  f.cramenta  s^  as  was  tr.'-ft  comm''nly  fnqucnUd 
and  ufid  in  t'.i  iff  ft  year  of  tl:e  rei^n  cf  king  Hr  wy  thi  eighth^ 
fir  thai  at  any  time  hereaU,rJh  .11  bi  a  Howe  J  Jet  fa*  th  or  autho* 
riftd  Ly  to  ■  queen*:  in  .-jej'y  :     f.  3 

Or  Jhdl  confe 'up *tt  rjly  u nla if,  // i!y  or  malic igvJI)\  of  t  Wir 
own  pczvtr  or  auti^rity^  puU  doun  deface  fpM  uhuft  bteuk  or 
eihefuiife  unrivrer.ty  hau  de  or  order  the  mo  ft  blejf.d  comfort- 
die  and  hoU  ficramtnt  of  the  bsdf  and  bi.od  of  our  Saviour 
Jefui  Chtifi^  commonli  called  the  ficrament  of  thf  altur^  that 
Jball  hi  in  any  church  or  ciapel  or  in  any  other  djsent  place^  cr 
ibe  pix  or  canopv  whertin  the  fame  fu cr, intent  Jhu II  l-e\  or  un^ 
lawfully  c»ntt nip: u:ufly  cr  ina.i.'.oujly^  'if  f.'ii  f.wn  pow^r  and 
anthirity^  pull  d:,wu  defuce  fpoil  or  othemife  break  any  alt jr 
crucifix  or  crofs  to  *t  jhuil  be  in  a-y  chuuh  .hapei  0*'  church- 
yarAi-r—'^Thut  then  tV.ry  fu  h  oJ[fer.der  in  any  the  primijes^ 
hit  aiders,  p^ocunrs  cr  abettors^  in.meUiattlv  and  fort ivjiih 
after  the  offence  committeij  jhtll  be  upprehtnded  by  any  confta- 
lli  or  churchw  nden  of  the  puf  if,)  to 'c ;;  or  place  wh^re  the  offence 
fballbe  commit uL  or  ly  any  other  oj/ieer^  or  by  any  other  per* 
fn  thei  being  pre  fen  t  at  the  time  of  tht  off  r,ce  committed  :  f.  4* 

lyhich  per  ion  jO  ufpii-inufd  Jhill  with  convenient  fpeed  be 
tarried  to  a  ju/lice  of  th<:  pee.ce  ;  iLbojLal!^  upM  due  accufadon 
hytki  appre'.enJer  0^  ether  peyfn  cf  juo)  cffence^  commit  him 
ti  fafe  keeping  and  cuji,  ')  m  in-  Us  d  i^rc-inn  fhill  be  thought 
mfttl  an. I  within  fx  da,s  ny.\t  after  th  fa:d  a.cufaiion  made^ 
thi  f aid  j: Jl.ee ^  tiiib  sne  oJ.cr  jijli'-c^  fn.iL  uiligi,nily  cxamint 
tbi  offence :  (,  5. 

Jtnd  if  they  Jhal!  flu  i  him  guilfy^  ly  tzuo  witneffts  or  ly  con* 
fiffisn^  theyjhall  imnuduittly  11  ih  coKVcnient  fpec  I  ccmndt  him 
to  gaol  for  th'ce  morj-  s  cni  j:*rii  tr  /;  t^  e  mxt  quarttr  fejfions 
to  h  b^iJen  f^ext  (ft^r  the  o.l  of  t!  e  fit  thne  n.snths.  At 
Vfbiib  quarter  Irjfizns^  tf.e  ^*rrj:u  /;  .o'/mitted  to  g.iol^  upon  his 
feconitlation  and  r  pe-itance  in  tht:  l-jhulf^  before  the  faid  juf' 
Utesat  the  frd  fijf:*ins^  ftudl  be  d>c'jar:el  out  cf  p)i},n^  upon 
j*ficient  jwety  of  his  ^ood  aben^i*'  [  a- d  LJ}av:our^  to  be  then 
emi  there  taktn  by  V.  e  fnd  julU  <j,  /L-  at:  vJjsU  yar  then  t:e\t 
tfkfuing  :  And  if  he  wdl  not  he  ruondid  cKd  repnt  at  the  laid 
rfkWter  feffioi.s^  ihcn  he  JhJlin.r,niail)  //;  titne  convex i^nt  be 
fkfibir  tommtted  to  the  jjiJ  \^nd  by  the  fd»i  ft  dices  or  the  mo'e 
faifl  of  them^  there  to  remain  ui:hout  bii  un:il  he  Jhall  be  fc 
tmuibd  end  be  penitent  f^r  hisfu,d  cjftn:c :     f.  6. 

And  ifa^y  pofsn  of  his  ow  i  autt:'rit)  jnd  poiver^  iviUing* 
Jy^nd  itnlaufuLy  ao  re/cue  aty  offender  fo  fr>:.rthended^  or  ivill 
iMMfbJjinder  or  let  fah  offender  to  be  ov:rehended  -^  he  fhuil 
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fuffa  Bh  imprifinunt  #x  ^for^iui^  mifwrOm  Jkjl  fmfJH 
5/.     f.  7. 

And  if  any  Jmh  tffmitr  hem§i  mffnbtmdid  iwmeJSmUlfm 
timg  c9nvemiMi  as  tfmfmid^  hut  if  ^€mfe  «r  ^  «mf ;  tbm 
tbi  (Qtieftafefbdi  it  Imufulhi  ^efwUi  htfwi  tbijmriuti  wftba 
peace  ot  tbt  mxt  quartir  fe^ms  :  mnd  ghe  imbakiisms  if^ 
farijb  when  tbi  ifcape  was  /?  frnfftni fikatl  f^rfnt  t9  ibi  fmum 
far  iVirjfncb  tfcapt  5  /. ;  uht  Uviid  as  atber  £ie  mmtresamemiM^ 
»p€9t  any  viiiage  bmmdrad§r  tmamyfar  tbt  efc^ftef  m  mmrJarwr 
or  9tbfrfei9m^f9r  *•/  making  bmi  imi  €rj  :    U  8. 

Ami  aUJMflicti  rftbi  pgaci^jafiitts  afaffiu^  maforSf  bmSfi 
a^d  jafi'ets  $f  tbi  fioct  uitbin  mny eitf  or  tntm  tarparafi^  JbaB 
bavi  p^VfiT  t*  inquin  ef  bior  and  datermim  tbifaidwffkmcn^ 
and  ti  [it  tbifaidfms  :     f.  9. 

Pravidtd^  that  tbis  >Ka7  mt  in  amy  wift  ixtend  t§  abrwgaU 
OMd  taki  away  tbi  anthofi'y  junfJiSi§H  p^wtr  and  panijbmimt 
of  tbi  itcefia/iiiai  laws  mw  Jiandimg  and  remainimg  in  tbeir 
fsrci^  or  f^r  tbi  punijbmint  if  any  tbi  iffnun  and  mijditneamtr$ 
afartjaid  \  hat  tbi  f^mi  jbali  JIand  in  fires  as  if  tits  aQ  bad  mH 
htin  made:  f.  ir. 

Pravidid^  tbat  per  fins  fir  any  tbi  faid  fffinas  nalving 
tunifiment  if  tbi  trdlnary^  kavimg  a  ttjllmaniel  thtraf  mmdrr 
Isis  ftal^  fi^aU  nit  ftr  the  f.m  efifjims  hi  amvified  hlfwi  tha 
jnfliiis  \  and  in  iikew'tft  fiuivingfrr  tbi  fjii  ifftities  prnrn^^ 
aunt  ky  ibi  jn/licis^  JbaL  r.tt  fir  the  fanu  iftfnms  nciiui  ^- 
wjhmfnt  if  tbi  itdinary.     f.  11. 

Or  ithir  fu^b  dizim  fifviii]  It  hath  been  re(b!ved,  that 
the  difturbance  of  a  miniftcr  in  faying  the  prcfcnt  commcui 
prayer,  is  within  this  llatute  ;  for  the  exprefs  menikn  ol 
fuch  divine  feriice,  as  (hould  afterwards  be  authoriied  br 
queen  Mary,  doth  implicitly  irKlude  fuch  afo  as  fbouM 
be  authonfcd  by  her  fucccfloi s :  for  fince  the  ktng  nercr 
dies,  a  prerogative  given  generally  to  one,  gocth  of  coiuie 
to  others.     1  Haw.  140. 

Shall  hi  afpTibendid]  Jn  the  cafe  of  Glamr  and  Hsnd^ 
Jl/.  25  C,  2*  where  an  a6ion  of  trefpafs  of  aflaalt  aisd 
battery  was  brou^hc,  f.r  trying  hands  on  the  diflhirber; 
it  was  declared  by  the  court,  that  at  the  common  law  a 
perfon  ditlorbing  civire  fer%ice  might  be  removed  by  any 
other  perfon  there  prcfrnt,  as  being  all  concerned  in  the 
fervice  of  God  that  was  then  performing  ;  lb  that  cbe  dif> 
turbsr  was  a  nufance  to  them  all,  and  might  be  ranovcd 
by  the  A  me  rule  of  law  that  allows  a  man  to  abate  a  mi* 
faoce.     Gihf  304.     i  Mid.  i68* 

E.  15  C  2.  The  coart  refuM  to  grant  a  ceftianrH 
to  rcmoivt  an  indiQfiieiit  at  the  feflmis  agaiiiA  the 
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SQt  for  not  behaving  himfelf  reverently  and  moilcilly  at 
the  church  during  divine  fcrvice  ;  hecHuie  altho*.  the  of- 
fence is  punifliaMe  hy  ecclrfiallicsl  cenfurc?,  yet  they 
judged  tc  a  prop::^  caufe  wichin  cogn  zince  of  the  juilices 
of  (he  peace,  and  indidlable.      i  Kch.  491. 

3.  By  the  I  VV.  c  iS      1/ '*nv  pnfo*'  fljall  willhtgly  and  B»tH««a«l 
9f  purpofi^  maliifoujlv  6r  contemptu>h//y,  tome  info  any  catbi»  **•"•■• 
iral or  par'tjh  chwch  iL/pt^I  cr  othfr  co*igreig*iticn  permitttd  by 

ibis  a^j  and  difquirt  ',r  djitrb  tht  fnm?^  or  m'Ju/e  any  preach^ 
#r  cr  teacher  \  ke  Jha'l,  en  prcof  thrf  eof  be  for 4  a  ju'iice  of  thi 
pMCi^  by  twi  witneli'tS^  find  two  fnre*iei  to  he  bound  by  recog-- 
mxanci  in  the  fum  of  ^oL  and  in  default  of  fuch  furain  Jhtll 
hi  committtd  to  prtf*>:^  thtre  to  rtt/ia'rn  till  the  ne^t  general  er 
quetrter  fejftont :  anl  upof  c^.nvir/.jou  c/  the  fai/i  offence  at  fucb 
feffions^  Jhali  f^fftr  the  pf.n':i'ty  of  20  /.     f.  1 8.  [r] 

[And  a  fimilar  nmaltv  i-i  inflicUd  rn  ihofic  who  (^a\\  in  0/31  G  \. 
the  fame  w^v  difturb  any  ccsiigrcgarion  or  aflcjiibly  of  re-  ••  3*» 
ligious  worfliip,  perrnitud  to  catholicks  by  the  Jt  (r.  3. 
c.  3a.    /  ic.J 

4.  By  the   1  G.   ft.  2.   c.  5.     If  any  per  fens  unlavjfully  By  tbt  tiot  aftr 
rivt^tijly  and  tumuttuouj\  nj't  nb-td  t'^^ethtr^  to  fhe  di/lurbana 

if  the  puHick  peace ^  Jr.-fil!  un'aivjully  and  ^li  h  force  dem^dfh 
%r  full  down,  or  begin  />  de>n&ij})  or  pu:l  d  wn^  any  church  cr 
thapd  or  any  buildiiff  for  religious  wjrjhip  certified  and  ^egif- 
tered  ace f ding  0  tlye  i  ^VV.  c.  i3.  thr  fome  JhaU  be  adjuigcd 
ftkny  withmt  benefit  'if  c-ergy.  And  the  hunured fball  anjwer 
damages^  as  in  cajes  '/  nbbny,     f.  4,  6. 

ly.  Performance  of  the  divine  fervlce,  in  the  feveral 

pans  thereof. 

Tne  occafic^nal  ofHccs  are  trea:eJ   of   under  the  title 

I  Can.  14..     The  common  prayer  (hall  be  faid  or  fung  ConnBon  prtffi 
diftindly  and  reverently,  upon  fuch  Jays  a%are  appointed  tobeofedea 
to  be  Icepi  holy  by  thr  book  of  common  prayer,  and  iheir  hoUdayi. 
eves,  and  at  convenient  and  ufual  times  of  thofe  days, 
and  in  fuch  places  of  every  church,  as  the  bifhop  of  tho 
dioeefe  or  ccclciialiica!  ordinary. of  the  place  (hall  think 


(r)  -It  has  been  decided  that  an  indiflment  upon  this  z6l  at 

'  tlw  quarter  f'^iTions,   may  before  verdiA  be  removed  by  cer-> 

ttorari  ioto  ihe  Court  of  King's  Bench,  and  upon  convidioa 

of  feveral  defendants  each  is  liable  to  the  penalty  of  aol.  Rex 

m*  Hubi  atsd  othen,  5  T,  Rep.  542. 

b  4  meet 


A'lJ  iJi ifr     r.  .T    11  in*,'jje:h   in  every  p:riCi 

li'M  I'-'y  liin 'n- !,  f?.;ri    lav  v\c  Tare  in  ins  p  =  riih 
I -I   .  »i  n»»  I   wir  r   l.r  nMi  (N?  h  :   a:  d  Q>d*!  c^ufe  a 
!'•■  li  li  •!  Hi  ifiii.i'i,   J  i:i)fivcn:c::t  ti.ne  bcii-rc  he 
ill  11  ii  c  I  i."«Ii   f»i  >  I-  -rill'  t:i  he  ir  G'jJ's  word,  and 
1%  .ii  I  iif.      i  :  i    ■   ,'■».*  //.  I  .7  :n  he  ro:e. 
I.  (    I'v  ii'f   iiiS.i  k   PcJofc  ihtf  c^^iri-Ti^n   prater 
*  I  «<    (v  It  v<  1^  HI JiirJ  thus  :   7-  *  frifi  ^f'-^i  'w  'A 

:'   •!  .171  ■  .1  ."jft./  V^t.i  t'.H  L*irJi  prjyer^  CsLiJ  it 


I   ■■    . 


■    •.  !    That  IS  "^  hiS.-.vn  il-jt  there,  as  t 
i«  f.  1  '  I  .  v»  iiii   ihr  li\ih*>  lire:  4nii  j«  i^  nil]  d 

,. '..    *    »s      bijl    ;ii   ihj    hcurtiv:":;   ot    qjccn 

'v  ...  ..    ,      ■.  u   •■  ■  ,;  »"*4N.'  :x',."i  :o  ^l.'  '.tr  u.i  in  th 
'..    -.  •.=  . .'  ..     I  ■  '.x-  re.. J  •.■'•ere, 

.•    .   .  .-...■*•    .'    ^  :.'  :r  •  power 

'  .'    .  !■»    ^ K  *';.»'-:  ^'  ".'*  v"   .  c>      Cj."^/ 

■  ■    >.   t-.i:  no  V  e-'C'  .  t'.        ■•  ■?.  ?'j  en' 

•^  K.K-- ciTi     -   ir  .!.*'■''"  .:l  :.- ■     ■*.  -  r  :■  ll  ii 

..  '    v/i  Ti!     i-    '„-.'.    n:  .. .r;  -     '   /ra^:r 

J.     In    (.'..■■•     *S.       K-.:y    .t;.  -tier    uv  r-    :!""•    pi 
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tleir  degree^ ;  wr.ich  no  minifter  fhall  wear,  being  no 
graduate,  under  piin  of  furpcnfion  :  notwithiiandink^,  it 
Ibi'I  be  lawful  for  fuch  nr^iniders  as  are  not  graduate*,  to 
wear  upon  thcT  lurpliccs,  inpTviJ  of  hoods  fome  decent 
tippet  of  Mack,  f)  it  be  not  TiIn 

Ijut  this  canon  (whi.h  is  f..;newhat  obfcrvable)  is  in 
part  deftrove  J  by  tiC  ftitute  lav,  a.:d  by  the  rubricic,  bt- 
iorc  the  pr L- U  n :  co ;n  mo  p.  p  r  j  y  cr. 

For  by  ihe  1  hi.  c.  2.  ir  i>  p"  video,  \hii  fuch  omafnents 

of  the  churchy  a'sd  of  the  mini'i.ri  threof^  jLAl  be  retjinid 

and  nffd^  as  ^vas  in  tli\  church  of  Engiaui  !.y  uuth-jrity  of  par^ 

SamiRt  in  the  Jecond  yor  of  the  reign  of  kin;  Ed^a'd  the 

pxlh  i  until  o*htr  cr  li^  jh  ,11  he  therein  til  ken  by  th:  i:uth:rity  cf 

the  q:teins  miije/ly^  lii  h  the  aivice  of  h.r  c  m'm'Jumn  *'p- 

pfiv/r^  and  autho  ifd  und.t  the  gy^at  :(ai  tor  cj:Jes  cccifuitii^ 

tiol^or  of  th'  th€'ro"o\ttr.n  of  this  rtulm.     f.  25.      Which 

Other  order  as  to  ?hi-  matter,  was  never  t-kcn. 

And  by  the  rubric  k  be'orc  ti.c  comm  >n  prayer  of  the 
13b  14  C.  2.  //  is  to  br  n^teJy  that  fuch  oruaL^nti  f  the 
t^rcby  and  of  the  minifi.  '^s  ii\  re&f  at  all  *imes  of  their  minU 
fretim^fljall  he  retained  and  be  in  ufi,  as  were  in  this  church 
^England  by  the  authority  of  pa-  Hum:  nt  in  the  fcond  year  of 
At  reign  of  k  ng  Edw.ird  the  fix  th. 

Torrcfore  it  is  ncccflary  tj  rtcur  in  this  matter  to  the 
€oinino:i  priyer  bo.ik  cft.biiflr.d  by  acl  of  parliament  in 
Aeft'ConO  yrar  o?  king  KJw.irJ  the  lixch.  In  which  there 
is  this  ru'^iick  :  *'  In  the  f^yin;;  o-  lingin|j:  of  mutcns  and 
^  iVetle\:i  bap  izyng  and  bury.'/igy  the  uiinilter  in  paryfhe 
**  churches  and  chapels  unnexe>i  to  the  fame,  (hall  ufc 
***furples.  And  in  all  cathrdrail  churches  and  coilcd- 
*  gcs  the  arch.ic^cc;n8,  dcares,  provclKs,  maifters,  prc- 
"  bcndaryef,  an!  fell-  wes,  beings  ciraHuatcs,  may  ufc  in 
**  t'ie  qaice,  bitfide  iheyr  furpieilcs,  fuch  ho:dcs  as  per- 
"  taineih  to  th.ir  (cveral  degrees  whichc  they  have  taken 
•■  in  any  univerfitie  within  this  realme.  But  in  all  oih-wr 
•*  places,  every  min'Her  fliall  be  at  libi»r:i:  to  u(e  any  fuf- 
**  pies  or  no.  It  i<  alio  fcemly  thit  giai-uites,  when  they 
"  dooe  preache,  fh  nlJr  ufe  fuche  hoodcs  as  pertayncih  to 
*"  theyr  fevcral  d-grccs." 

So  that  in  m-rr^ing,  chnrci^.ing  of  wo.Ticn,  and  other 
ofice«  not  here  fpeciticd,  and  even  in  the  adiiiiniihatic.n 
«f  the  holy  communion,  it  'eemeth  that  a  furplicc  is  not 
IKCcflary.  And  fe  reiion  why  it  is  not  injoi:]ed  fi.r  the 
bolj  communion  in  p. rticjlur,  is,  becaufe  other  veft.^ienrs 
-ve  appointed  for  that  miniilracion,  which  are  as  foliou- 
fib:  **  Upon  the  day,  and  9t  the  time  app  i'ted  fur  the 

'*  miniiira- 
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'*  miniSracion  of  the  holy  communion,  the  pried  thit 
'^  (hall  execute  the  holye  minidery,  (hall  put  upon  hym 
*'  the  veflure  appointed  for  ihac  miniftraciurt,  that  i/fof 
^^  fav,  a  white  aihr  plain,  with  a  ve{lmf  nt  or  cope.  And 
*'  where  there  be  many  prieftes  or  deacons,  there  To  maty 
*^  (hall  be-Yeady  to  hclpe  the  prieft  in  the  miniftracion^  ai 
*'  (hall  be  requifite;  and  (hall  have  upon  them  likew^fe 
**  the  veftures  appointed  for  their  mioiftery,  that  ii  to  (ay. 

Note,  the  alb  differs  from  the  furplice  in  being  cbfe 
Ileeved. 

^  And  whenfoever  the  bu(hop  (hall  celebrate  the  holye 
*'  communion  in  the  churche ,  or  execute  any  other  pub- 
**  lique  minyftracien ;  he  (hall  have  upon  hym,  befyde 
*^  his  rochette,  a  furples  or  albe,  and  a  cope  or  vcftdient, 
^*  and  alfo  hys  paftoral  ftafFe.  in  h)S  hand,  or  ellea  borne 
*•  or  holden  by  hys  chapcjyne/* 

1if«n!ag«iii  5.  In  the  2d  of  Ed.  6.     The  order  for  morninff  and 

cviaipgpr^ar*    every  prayer  1)egan  (as  was  faid  before)  with  the  LordV 

prayer,  and  ended  with  the  third  colled  for  grace ;  the  ' 
€Kher  five  prayers  that  now  follow  having   been  added' 
fidce.    Gibf,  300. 

From  which,  and  from  other  obfervations  which  fol« 
low,  it  will  appear,  that  belides  the  feveral  olEces  bdog 
ROW  generally  put  into  one,  which  at  (irft  were  diftiaS 
and  feparate,  they  are  now  become  much  longer  than  »ri« 
gtnally  they  were,  by  the  additions  from  time  to  time 
which  have  thereunto  been  made. 

fitfau.  6.  Ruhr.     The  pfalter  fblloweth  the  divifion  of  the  he* 

brews,  and  the  tranflation  of  the  great  engli(h  bible^  fet  ' 
forth  and  ufed  in  the  time  of  king  Henry  the  eighth  and 
Edward  the(ixth. 

litaiiy.  7*  Can,  15.    The  litany  (hall  be  faid  or  fung,  when 

and  as  is  fet  down  in  the  book  of  common  prayer,  by  the 
parfons  vicars  minifters  oi-  curates,  in  all  cathedral  coU 
legiate  and  pari(h  churches  and  chapels,  in  fome  conve* 
itient  place,  according  to  the  difcretion  of  the  bi(hop  of 
the  diocefe,  or  ecclefiaflicai  ordinary  of  the  place ;  more 
particularly,  upon  the  wednefday^  and  fridays  vreekly, 
tho'  they  be  noi  holidays,  the  minifter  at  the  accuftboned 
hours  of  fervice  (ball  refort  to  the  church  and  chapel,  and 
warning  being  given  to  the  people  by  tolling  of  a  bell, 
(hall  fay  the  litany  prefcribed  in  the  book  of  cemmoft 
prayer:  whereunto  we  wi(h  every  houfeholder, *d welling 
within  half  a  mile  of  the  church,  to  come^  or  fend  one  at 

II  the 


Aeleift  of  bis  bonflioiild  fit  to  join  f»irh  the  minifter  at 

pfifcri*  \ 

8.  Of  the  prayers  and  thankfgivings  which  novir  Rand  Puycn  an4 

at  die  end  of  the  litany  fcrvice,  the  Srft  two  prayers  (for  *f*"'|!j^^,j"**  , 

Ilia  and  fair  wcathtr)  were  at  the  end  of  the  communion  *  ^'        ^^^ 

ienice  in  the  book  of  the  2  Ed.  6.   To  which  were  added 

is  the  5  Ed.  6.  thefe  prayers.     In  the  time  of  dearth  and 

famine;  In  the  time  of  war ;  and,  in  the  time  of  plague 

lod  ficknefs.     The  prayer  to  be  ufed  after  any  other,  and 

Ae  thankfgivingi  for  rain,  fair  weather,  plenty  and  de- 

liierance  from  enemic>,  were  brought  in  by  king  James 

theiirft.     The  prayers,  In  the  ember  weeks.  For  the  psr- 

Kimenti  and  for  all  conditions  of  men,  were  added  in 

1661 ;  as    were  alfo  the   general  ihankfgiving,   and   ther 

ihankrgiving  for  puhlick  peace,  and  for  deliverance  from 

the  pUgue.     Gib/.  301. 

9.  By  the  feveral  ads  of  uniformity,  the  form  of  wor«. 
Ihip  direded  in  the  book  of  common  prayer  {hall  be  ufed 
ID  the  church,  and  no  other ;  but  with  this  provifo,  that 
it  fliall  be  lawful  for  all  men,  as  well  in  churches  chapelt 
oratories  or  oihcr  places,  10  ufe  openly  any  pfalms  or 
pnyer  taken  out  of  the  bible,  at  any  due  time,  not  letting 
or  omitting  thereby  the  fervicr,  or  any  part  thereof,  men« 
tioned  in  ihc  faid  buok.     a  (^T  3  Ed.  6.  r.  i.  /•  7. 

JtiJ  wbereai  htnufwi  thirt  hsth  ban  gnat  divirfity  injm^ 

img  mnd  ftnging  in  eburchu  within  this  realm^  fomt  /allowing 

Saliibury  u/i^  f*mi  Hereford  «//,  andf^me  the  ufe  «/  Bangor, 

Jimi  »f  York,  fome  ^Lincoln  \  now  from  henctfvrth  all  th$ 

mb$li  realm  Jhali  have  but  om  vfe,     Pref.  to  the  com.  pr.    ' 

Sali(bury  ir/r}  Linduvood  fpcaking  of  the  ufe  of  Sarum^ 

Cays,  that  slmoft  the  whole  province  of  Canterbury  fbU 

iowcih  this  ufe  ;.and  adds  a>  one  reafon  of  it,  that  the  hi* 

ffllnp  of  Sarum  is  precentor  in  the  college  of  biflbops,  and 

at  ihofe  times  when  the  archbifhop  of  Canterbury  folemnljr 

^fdrmcth  divine  fervice  in  the  prcfcnce  of  the  college  oif 

bilhops,  he  ought  to  govern  the  quire,  by  utage  and  an* 

cient  cuftom.     Gibf-  259. 

S^mt  Hereford  u,e]  In  the  northern  parts  was  generalljf 
obferved  the  ufe  of  the  archiepifcopal  church  of  York| 
in  South  Wales,  the  ufe  oi  Hereford ;  in  North  Wales» 
the  ufe  of  Bangor ;  and  in  other  places,  the  ufe  of  other 
of  the  principaf  fees,  as  particularly  that  of  Lincoln.  jtjL 
Par.  356. 

Ttte  role  laid  down  for  church  mufick  in  England  al* 
moft  IO03  years  ago,  was,  chat  they  (hould  obferve  a 
plain  and  devout  melody,  according  to  the  cuftom  of  the 

church. 
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church.     And  the  rule  prefcribed  by  queen  Elizabeth  im 
her  injun^ioni  was,  that  there   fhould   be  a  modeft   and 
diflin£l  foog,  fo  ufed  in  all  parti  of  the  common  prayers 
in  the  church,  that  the  fame  may  be  as  plainly  undeiftood, 
as  if  it  were  read  without  {in8;ir.g.     Of  ihe  want  of  which 
grave  ferious  and  intelligible  way,  the  reformatio  legum 
had  compUined  before.     And  whether  ion^c   regulations 
may  not  now  be  ncienaiy,  to  render  church  oiufick  truljr 
ufcful  to  the  ends  of  devotion,  and  to  guard   a^ainit   in- 
decent  levities,   fcemeth  to  require   (ome  conlideration. 
Gib.  298,  299. 

10  By  the  fidtute  of  26  G.  2.  c.  33.  After  the  fecond 
Icfioii  (hall  the  banns  of  mi^trimony  be  pubiifhed. 

And  by  tlic  rubrick :  Alter  the  Nicere  creed  is  ended, 
the  curate  fliall  declaie  unto  the  prople  what  holidavs  or 
fdOing  days  are  in  the  wt*elc  folluwing  to  be  obferved ; 
and  then  jalfo,  if  occafion  be,  (hall  notice  be  given  of  the 
communion  ;  and  brjefs,  citatior.s,  and  excommunications 
read  :  and  nothing  (hail  be  proclaimed  or  publi(hed  in  the 
church,  during  the  time  of  divine  fervice,  but  by  the  mi* 
niftcr;  nor  by  him  any  thing,  but  what  is  prefcribed  in 
the  rules  of  this  book,  or  injoined  by  the  king,  or  by  the 
ordinary  of  the  place. 

1 1 .  The  clcr jy  in  queen  Elizabeth's  time  being  vtMy 
Ignorant  (and  no  wonder,  their  (lipends  in  moft  places 
being  exceeding  fmall) ;  and  moreover  the  ftate  having  a 
jealous  e)e  upon  them,  as  if  they  were  not  very  well 
a(Fe(2ed  to  the  reformation;  none  were  permitted  to  preach 
without  licence,  but  they  were  to  iiudy  and  read  the  ho? 
p)ilies  gravely  and  aptly ;  and  they  that  were  inflituted, 
iubfcribed  a  promife  to  the  fame  tStfk,  And  this  con- 
tinued in  fome  mcafure  in  the  next  reign  :  for  minifiers 
Dot  licenfed  to  preach,  were  by  the  canons  prohibited  to 
expound  eny  text  of  fcripture,  and  were  only  to  read  the 
hrmiiic«,  even  in  their  own  cures.  But  the  occafion  of 
tho!e  canons  being  r.ow  taken  away,  the  bi(hops  do  ge- 
nertilly  and  judly  lot  bear  to  pur  the  canons  as  to  this  mat- 
ter  in  execution;  and  every  prielt  is  permitted  to -preach, 
ac  lec;ft  in  his  own  cure,  as  he  may  and  ought  to  do  by  the 
old  c:non  law,  and  by  the  charge  given  him  at  his  ordi- 
nation, and  by  the  very  nature  of  his  ofiicr*.     John/.  48. 

'J'hc  rcftraints  in  this  kind  were  (and  are)  as  follows: 

AtuniU'l.  No  prii-fl  not  bting  licenfed  (hall  exercife  the 
office  of  preaching*,  until  he  (hall  be  examined  and  fent  by 
the  bifhop,  and  (ball  produce  the  authority  by  which  he 
preacbeth.     Lind»  288. 

F&rm 
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Form  ofordatning  deacons  :  Take  thou  authority  to  read 
ihc  Gofpcl  in  tht  church  of  God,  and  to  prcarh  the  fame, 
if  thou  be  thrreto  licenced  hy  the  hifhop  himfclf. 

Form  of  ordtiin'ir.g  pric/h:  Take  thou  au'hoiity  to  preach 
the  word  of  Ovid,  and  to  miniAt:r  the  holy  facraments, 
in  the  congregation  where  th^u  (hall  he  lawfully  appointed 
thereunto. 

Art.  23.  It  is  not  lawful  for  any  mm,  to  talce  upon 
him  the  office  of  publiclc  preaching,  or  miniflring  the 
facratnents  in  the  congregation,  before  he  be  la^  fully  call- 
ed and  fent  to  execute  tl.?  fame.  And  thofe  we  ouoht  to 
fudge  lawfully  called  and  fent,  which  be  chofen  and  called 
Co  this  work  by  men  who  have  publick  authority  given 
iinto  thrm  in  the  congregation,  to  call  and  fend  minifters 
iota  the  Lord's  vineyard. 

Can.  36.  No  perfon  (hall  be  received  into  the  miniftry, 
nor  admitted  to  any  ecclefiadical  living,  nor  fufFered  to 
preach,  to  catechize,  or  to  be  a  Ie(flurer  or  reader  of  di- 
vinity in  either  univerfity,  or  in  any  cathedral  or  colle- 
giate churchy  city,  or  market  town,  parifli  church,  cha* 
pel,  or  any  other  place  within  this  realm  ;  except  he  be 
licenfed  either  by  ihe  archbifhop  or  by  the  bifliop  of  the 
dfocefe  where  he  is  to  be  placed,  u.'ider  their  hands  and 
fealf,  or  by  one  of  the  two  univerficies  under  their  feal 
likewife ;  and  except  he  (hall  lirft  fubfcribe  to  the  three 
articles  concerning  the  king's  fupremacy,  the  book  of 
Cttmmon  prayer,  and  the  thirty-nine  articles  :  and  if  any 
Whop  (hall  licenfe  any  perfon  without  fuch  fubfcription, 
lie  (hall  be  fufpcnded  from  giving  licences  to  preach  fur 
the  fpace  of  twelve  months. 

*'  And  by  the  31  El,  c  6.  If  any  perfon  (hall  receive  or 
tfte  any  mr>nfy,  fee,  reward,  or  any  other  profit,  di- 
nfily  or  indiredily,  or  any  promife  thereof,  either  to  him- 
filfor  to  any  "of  his  friends  (all  ordinary  and  lawful  fees 
only  excep'cd),  to  procure  any  licence  to  preach  \  he  (hall  ' 

fimii  40 1.    /  I  o. 

After  the  preacher  (hall  be  licenfcd,  then  it  is  ordained 
n'folioweih  : 

C^n,  45.  Every  beneficed  man,  allowed  to  he  a  preach- 
er|-and  refiding  on  his  benefice,  having  no  lawful  im- 
MimenC,  (hali  in  his  own  cure,  or  in  fomf  ot'irr  church 
V  chspcl  (where  he  may  c^^nyrnicntly)  near  adjoinii.g^, 
Mfere  no  preacher  is,  preach  one  fermon  every  funday  of 
hfc  Iffear  ;  when  in  he  (hall  foberly  and  (inccrely  divide  the 
Qfil  of  fruth,  to  the  glory  of  God,  and  to  the  bei!  cdifica- 

io'of  the  people. 

7  Cun, 
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Can,  47*  Everj  tNrneficrd  maa,  licenlcd  hf  Am 
of  this  realm  (upoo  urgeac  occafioos  of  ocbcr  fiervici 
to  rcfire  upon  his  benefice,  fliall  caufe  his  cure  to  bi 
plieJ  by  a  curate  ;hat  it  a  fuficient  and  liceafcd  prcj 
ir  the  wortn  of  the  benefice  will  bear  ic.  Kut  wbol 
haih  two  benefice*,  (haJi  nuiotaio  a  preacher  licenfc 
the  brrsfice  ^here  he  coch  not  refide,  except  be  | 
himfcSf  at  both  cf  ihem  ufyjlly. 

Bv  Cam,  cc.  Neither  the  minifter,  churchwarden 
any  other  officers  or  :be  church,  mail  fuficr  any  a 
preach  wi:hin  their  churches  or  chapels,  but  fuch 
Ihewing  their  Icjer.ce  to  preacti  flul!  appear  unto  ih 
be  rufficien-iy  aucr.orifed  thereunto,  as  i»  .forefaid. 

CsK.  51.  The  acanf,  p.-eridcoti,  and  refidfoiiai 
anv  cathecr«l  or  colleai.'te  church,  (hali  (uStr  no  fir 
to  preach  unto  the  people  in  their  churches  ;  excep 
be  allowed  by  the  archbiihop  of  the  province,  or  I 
bifliop  of  (he  fame  diocefe,  or  by  either  of  the  ucirer 
and  il  any  in  hii  fermon  (h«ll  publifli  an?  doclrine 
ftrarg:  or  difagrceing  from  the  word  of  God,  or  froi 
of  the  thirty- nine  articles,  or  from  the  book  of  coi 
praver ;  the  de^n  or  refiden-s  (hall  by  their  letters, 
icribed  with  fomc  of  trclr  hards  that  heard  hiv,  ft 
m  n^ay  be,  give  ooice  of  the  fame  to  the  bilhop  1 
4]2ircefe,  that  he  may  determine  tLe  matter,  and  taki 
ofdtr  therein  as  he  ib«ll  thinic  ccnvcnieot. 

Can,  52.  Thar  the  bifhop  may  uocerftand  (if  oc 
fo  require}  what  iermcns  are  made  in  every  church  i 
diocaff,  and  who  preiume  to  oreach  wl:hout  licence 
churchwarcer.s  snd  fid  en:  en  {hall  fee,  that  the  oai 
a!)  preacheis  vih.cb  come  to  their  church  from  any 
place,  be  notei  10  a  book,  iihich  :h;y  Iba!]  have 
t'  r  that  purpcfe  ;  wherein  every  preacher  & Jl  fub 
hi»  r.ame,  the  diV  wi^en  he  preached,  ani  the  name 
bi(b-^p  cf  whom  ne  had  licence  to  preach. 

Lav.  53.  Ir  ary  preacher  (hall  in  the  pulpit  panic 
or  oameiv  of  purpofe  impugn  or  confute  any  doSrii 
livercd  by  any  other  preacher  in  the  fame  church, 
any  church  near  adjoining,  be/ore  he  haih  acquaint 
biihop  of  the  dioceie  tKerewitn,  and  received  ordci 
him  what  to  do  in  ih^it  cafr,  bacauie  u;>on  fuch  p 
diiTenting  ana  cor.traciciir.g  thc:e  may  ^row  much  c 
and  dii'q^ietnef<^  unto  the  peo;*Je ;  the  churchwards 
pa'ty  greveJ  (hall  forth»i:h  fignii'y  c^e  fame  to  th 
biAirp,  and  net  I'ufiex  the  laid  preacher  any  more  to 
py  that  p'lzce  wr,:;h  h::  hath  once  abufed,  except  he 
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/ully  ptomife  to  forbear  ^\\  fuch  matter  of  contention  in 
^e  church,  until  the  bifiiop  hath  taken  further  order 
herein :  who  (hall  with  all  convenient  fpeed  fo  proceed 
therein,  that  publick  fatisfadlion  may  be  made  in  the  con- 
gregation where  the  ofFence  was  given*  Provided ,  that 
3  i  either  of  the  parties  oiFendiog  do  appeal,  he  (hall  not 
be  fuffcred  to  preach  pendente  lite. 

Can,  55.     Before  all  fermons,  lef^ures,  and  homilies, 
'Cbe  preachers  and  minifters  (hall  move  the  people^  to  join 
riib  them  in  prayer,  in  this  form,  or  to  this  efFeA,  at 
as  convenienily  they  may.     *^  Ye  (hall  pray  for 
Chrifl's  holy  catholick  church,  that  is,  for  the  whole 
^*  congregation  of  chriflian  people  difperfed  throughout 
**  the  whole  world,  and  efpecially  for  the  churches  of 
*^  England,  Scotland,    and   Ireland.     And  herein  I   re- 
**  quire  you  moft  er^^cially,  to  pray  for  the  king's  mott 
'*  excellent  majefty,  our  fovereign  lord  James,  king  of 
^  England,  Scotland,  France,  and  Ireland,  defender  of 
'*  the  fai:h,  and  fupreme  governor  in  theie  his  realmsy 
^  and  all  other  his  dominions  and  countries,  over  all  per* 
^  fans,  in  all  caufes,  as  well  ecclefiafiical  as  temporaU 

*  Ye  (hall  alfo  pi  ay  for  our  gracious  queen  Anne,  ihe 
"  Aoble  prince  Henry,  and  the  reft  of  the  king  and  queen's 
"royal  liTue.  Ye  fhatl  alfo  pray  for  the  minifters  of 
^  God's  holy  word  and  facraments,  as  well  archbi(hops  . 

!.  ^'and  bi(hops,  as  other  paftors  and  curates.  Ye  (hall 
"  alfo  pray  for  the  kini^'s  moll  honourable  council,  and 
¥  for  all  the  nobility  and  m  igiftrjtes  of  this  realm,  thaj: 
"  ill  and   every  of  thefe  in   their  fcvcral  callings,   may 

*  (erve  truly  and  painfully  to  the  glory  of  God,  and  the 
**  edifying  and  well  governing  of  his  people,  remembring 

*  die  account  that  tbey  muft  make.  Alfo  ye  (hall  pray 
"  for  the  whole  commons  of  this  realm,  that  they  may 
**  live  in  the  t  ue  faith  and  fear  or  God,  in  humble  obe- 
**  dience  to  the  king,  and  brotherly  charity  one  to  anp- 

*  Ihcr.  Fmally,  lee  us  pratie  God  for  all  thofe  which 
**  are  departed  out  of  this  life  in  the  faith  of  Chrift,  and 
"pray  unto  God  that  we  may  have  grace  to  dired  our 
**  lives  after  their  good  cxumple ;  fh.it  this  life  ended,  we 
"may  be  made  part^^kers  wi'.h  them  of  the  glorious  re- 
"Turrcfiion  in  the  lif^  e\erlafling:  always  concluding  with 
"  Cfae  LiOrd's  pra>er." 

The  like  form  wa;^  injoined  by  the  injun£lion9  of  queen 
tf^Elbech  in  the  year  1559;  and  a  form  of  bidding  was 
Ijpvjfe  prefcrihed  (but  of  a  different  tenor  from  thefe  two) 
if  Alt  injunAions  of  Edward  the  fixih ;  and  alfo  before 

this 
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this  (an J  before  the  rcforvatloa}  we  find  the  like  bidding 
furm  in  er^riih,  in  ^  fjUval  princed  in  the  yeir  15091 
u'hi.h  is  n-.uch  longer  chan  thefc,  and  is  reprinrej  at 
len^ti  by  Dr.  Eurncc  in  his  htftory  ot  the  retormatioo. 
Vol.  2.   Appcr.J.  p.  104. 

The  fcc:i*r:?n  ct  ih.j  kind  of  bidding  prayer  (as  it  is 
calieij}  vi£s  that  in  ihe  ancxnt  church  filence  was  com- 
mand e  J  to  be  kept  fur  a  time,  for  the  peop'e^  lecrci  pray- 
ers;  anj  i.'i  this  or  fjch  like  form  the  mlnidcr  direfied 
the  peop!e  what  ro  prav  for.  A  remainder  of  which 
lifi^e  is  iM!  preferred  in  th=  office  of  ordinaiion  of  prieBs. 
I  JFafn.  iS. 

In  the  )car  i''6i,  there  is  an  entry  in  the  journa! 
the  upper  ht.uic  of  convccauon,  that  ihe  bifliopt  uoani-^- 
moufly  voted  for  one  t orm  cf  praver,  to  be  ufed  by  all  -3 
miniilers,  as  «c!l  befo-e  ^s  after  fermon  :  a'ld  that  tbis-^ 
crJer  wa  purfued  in  the  convocation  [a!;ho*  not  brough:  :^ 
to  cfTccl),  appears  frnm  the  minLtes  of  the  lower  hiiufe,.^ 
where  on  Jan.  31.  we  had  a  committee  &;:po;n:ed  for  this  ^^ 
(amor.^  utr.er  purpofes}  to  compile  a  prayer  before  fcrmoc. 
Gi.'  .  3J 1. 

Fti,,'  um.  Every  pricft  (hall  explain  to  the  people,  four — 
times  a  \ear,  tr.e  fourteen  a.-ticle^  of  faith*  the  tea  ccm* 
n-anJi?  ciit«,  the  two  cva'*^e..c^i  p:cce,.::Sp  the  feven  work^ 
of  mercy,  the  fev.niiea  j,  fins  uiih  their  conftquenccs^ 
the  icv^n  principal  viriues,  and  (he  feven  facr^ments  of 
grace.  Tnt  fourteen  ^rtic.^s  of  f.ii:h  (.% hereof  feven  be- 
long to  the  m\llcry  of  the  Tririiy,  and  feven  10  Chr:ft*» 
hufr.ariiiv;  ^re,  i-  Tne  uritv  rf  the  divine  efiencc  in  the 
three  i\ri  r.s  of  the  unJivi::ed  Trinliv.  2.  Tr.st  i^^.e  Father 
is  Go»».  3.  That  the  S  n  is  v.oJ.  4.  Tr.s:  the  Hi.iy  Ghofi^ 
pruccccii.^  frt/^i  the  Father  and  tiic  S.n,  is  God.  5.  The 
crca'ion  cf  hca.en  anJ  car:h  by  the  whole  anj  undivided 
Tii:  s:v.  6.  The  ur.cl  fication  of  ihtf  church  by  the  Holy 
GholT  ;  the  i'2cr2m;.nti  of  grace;  and  all  other  things 
\v!:e  ci.i  f^e  chr;i!  an  th^rcn  co:Tin:ui.ica:t&b.  7.  1  be 
conf-.in-.mj:  on  t'"  :hc  church  in  e:crna!  ^'ory-  to  be  tr.ly 
r.  i;ei  c-^-^'x^  in  flefli  an  J  fpirit  j  and  cprofrte  thereunto, 
the  eternal  dan*.:ia:;cn  of  the  reproba'.e.  8.  T*ie  incarna- 
tir^n  of  L'.-riit.  y.  H  s  being  born  cf  the  blcfied  virgin. 
10.  Hii  !ufF:r  r^  cr,i  ct^M  upon  :hc  crcf-.  1 1.  K:s  <ic- 
fccn:  i!.:o  ht.i.  j2.  His  reTurrtcl  n  from  the  dead. 
13.  Kis  afctiirKsn  irtn  heaven.  14.  His  future  coming 
ti>  juCge  the  wir'J.  The  ten  conin^andTiCnts  *rc  the  pre- 
cepts I  i  tr.e  L»IJ  tLK^mtr.r.  To  incfe  the  c^*-'?''  addcth 
two  o:bcrs,  to  wi:,  :he  love  o:G^d,  an:  of  cur  neigh- 
bo  ^^r. 


Sour.  Of  the  feven  works  of  mercy,  fix  are  coIleAed  out 
of  the  gofpel  of  St.  Matthew  ;  to  feed  the  hungry,  to  give 
drink  to  the  thirfty,  to  entertain  the  firangrr,  to  cloath 
the  naked,  to  vifit  the  fick,  and  to  donfifort  thofe  that  are 
in  prifon:  and  the  feventh  is  gafhefed  out  of  Tobias,  to 
ivit,  to  bury  the  dead.     The  feven  deadly  fins  are  pride, 
«nvy,  anger  or  hatred,    flothfulnefs,  covetoufAefs,    glut- 
tony and   drunkennefs,    luxury.      The  feven    principal 
^iftuea  are  faith,  hope,  charity,  which  rfcfped  God  ;  pru- 
rience, temperance,  juftice,  fortitude,    with   regard   unto 
mntn.    The  feven  facraments  of  grace  are  baptifm,  coh« 
^rmation,  orders,  penance,  matrimony,  the  eucharift,  and 
extreme  unAion.     Lin  J.  i.  43.*  54. 

12.  Ruhrick  after  tht  Nicene  creed.    Then  fhall  follow  Homitati* 
Che  fermon,  or  one  of  the  homilies  already  fet  forth  or  here- 
after to  be  fet  forth  by  authority. 

Perm  of  ordaining  deacons^  It  appertainfcrh  to  the  office 
of  a  deacon,  to  read  holy  fcriptures  and  homilies  in  the 
church. 

Art  35.  The  fecond  book  of  homilies,  the  fcveral  titles 
whereof  we  have  joined  unto  this  article,  doth  contain  a  ^ 

gCKlIy  and   wholefome    do£trine,    and   neceflary  fur  thefe 
,    times,  as  doth  the  former  book  of  homilies,  which  were 
*    fet  forth  in  the  time  of  Edward  the  fixth ;  and  therefore 
ve  judge  them  to  be  read  in  churches  by  tjie  miniftrs  di- 
ligently and  difiinftly,  that  they  may  be  underftanJcd  of 
.    Ik  people. 

I       Can.  49.  No  perfon  whatfoever,  not  examined  and  ap- 
'    proved  by  the   bifhop  of  the  dK)cefe,    or   not   licenfeJ 
ai  ii  aforefaid  for  a  fufficient  or  convenient  preacher,  fhall 
like  up^n  him  to  expound  in  his  own  cure  or  elfewhcre, 
ioy  fcripture  or  matter  of  dodiine;    but  fhall  fludy  to 
lead  plainly  and  aptly  (whhout  gloffing  or  adding)  the 
bomilicB  already  fet  forth,  or  hereafter  to  be  publifhed 
bf  lawful  authority,  for  the  confirmation  of  the  true  faith^ 
ud  for  the  good  inftrudion  and  edification  of  the  people; 
Cmi^  46.    Every  beneficed  man,  not  allowed  to  be  a 
preacher^   fhall  procure  fermons    to  be  preached    in  hit 
cure,  once  in  every  month  at  the  lead,  by  preachers  law- 
Ibirj  (icenfed  ;  if  his  living,  in  the  judgment  of  the  ordr-^ 
■ary,   will  be  able  to  bear  it.     And  upon  every  funday, 
irheo  there  (hall  not  be  a  fermon  preached  in  his  cure; 
lic'or  his  curate  fhall  read  fome  one  of  the  homilies  pre- 
icr^bed  or  to  be  prefer ibed  by  authority,   to  the  interns 
•fcrcfaid* 
V^ft.  in*  T  i  j.  BcfidM 
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Pobiicatioa  of  .  13.  Bcfides  the  publication  of  things  merely  eccIelUfti- 
•atofpariti-  cal,  there  are  divers  afis  of  parliament*  and  other  aiatcers 
u!L"iI^«ii^  temporal,  required  to.be  publilhed  in  Che  churches.  Sudi 
in  tht  clmrdi.    are  thefe  which  follow : 

,  The  a3  of  uniformity  of  the  5  {^  6  EL  6.  is  requirtd 
to  be  re^d  in  the  church  by  the  minifter  once  every  yeai*, 
.  The  aA  againft  fwearing,  of  the  19  G.  a.  to  be  xcad  in 
the  church  by  the  minifter  four  times  every  year. 

The  ad  of  the  12  An.  ft.  2.  c.  18.  concerning  (hips  in. 
diftrefs,  to  be  read  in  the  church  four  times  a  year  in. all 
the  fea  port  towns,  and  on  the  coaft,  immediately  after 
prayers  and  before  the  fermon. 

The  %6i  for  the  obfervation  of  the  fifth  of  November, 
to  be  read  by  the  minifter  on  that  day,  after  the  mbmuig 
prayer  or  preaching. 

The  aA  for  the  commemoration  of  king  Charles  the 
fecond's  reftoration,  to  be  read  after  the  Nicene  creed  on 
the  Lord's  day  next  before  the  twenty-ninth  day  of  May 
yearly. 

.  By  the  17  G.  2.  c,  3.  The  churchwardens  and  over- 
feers  of  the  poor  (hall  caufe  publick  notice  to  be  given 
in  the  church,  of  vttx^  rate  for  relief  of  the  poor  allowed 
by  the  juftices  of  the. peace,  the  next  fund^y  after  fuch  il« 
lowance;  and  no  rate  (ball  be  reputed  fuflkieot  to  be  col« 
leded,  till  after  Vuch  notice  given,     f.  I. 

By  the  yearly  land  tax  aSs,  and  by  the  ads  for  layifls 
duties  upon  houfes  and  windows,  the  colledors  of  the  (aid 
lax  and  duties  refpedively  (hall,  within  ten  da3^8  after 
their  receipt  of  the  duplicates  of  the  aflTeflment,  caufe  pub- 
lick  notice  to  be  given  in  the  church  or  chapel  immcdi* 
ately  after  divine  fervice  on  the  Liord's  day  (if  any  fuch 
divine  fervice  (hall  be  performed  therein  within  that  time} 
of  the  time  and  place  appointed  by  the  commiffionerr,  \ 
for  hearing  and  determining  appeals  againft  the  (aid«^f-  J 
./  feiTment.  1 

Pulpit.     Sec  C&UtcB» 


purgation. 

Pmsationia      |>Y  a  provincial   conftitution  of  archbi(hop  hm0m\ 
i-Dcrd.  4)  £^clcr»ftical  judges  (ball  not  compel  any  to  cwt 
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td  purgation  at  the  fuggeftion  of  their  apparitdrSf  uhkfi 
they  ht  iofained  by  grave  and  good  men.     Lind.  312. 

And  by  a  conftitution  of  archbifliop  Ftratfirdi  Perfons 
defamed  of  crimes  and  excefles,  and  willing  to  purge  them« 
felves,  fliall  not  be  drawn  out  of  one  deanry  into  another^ 
or  to  places  in  the  country  where  viduals  and  neceflaries 
of  life  are  not  to  be  fold  :    And  in  the  enjoining  of  pur* 

Sation  to  them,  not  more  than  fix  compurgators  (hall 
e  required  for  fornication,  or  theCllc^  crime;  nor  more 
than  twelve  for  a  greater  crime»  as  for  adultery.  Lind. 
313. 

And  purgation  was  exercifed  in  the  following  man- 
ner: When  any  man  or  woman  by  under  a  common  fuf- 
picion  or  publick  fame  of  incontinence,  or  other  vice; 
tho'  there  was  not  proof  plain  and  full  enough  to  con- 
vid  them,  yet  were  they  liable  to  be  fummoned  before 
the  fpiritua]  judge,  and  to  be  charged  with  the  crime. 
If  they  confened ;  they  had  a  certain  penance  immediately 
enjoined  them:  If  they  denied;  the  judge  enjoined  them 
purgation  to  be  performed  on'  a  day  appointed,  by  their 
own  oath,  and  by  the  oaths  of  five  or  fix  neighbours 
[more  or  lefs,  according  to  the  nature  of  the  crime,  and 
the  condition  of  the  perfon);  and  thofe  to  be  of  good 
hme  and  fober  converfatioo.  The  oath  of  the  perfon  fuf- 
peCled  was,  t6  declare  his  own  innocence ;  and  the  oath 
of  the  compurgators,  that  they  believed  what  he  fwore 
iraa  true*  If  the  perfon  came  at  the  day  appointed,  to* 
pdier  with  his  neighbours,  and  purged  himfelf  according 
to  the  rules  of  the  church,  he  was  difmified,  and  declared 
innocent,  and  reftored  to  his  good  name,  but  he  was 
it  the  fame  time  enjoined  to  avoid  the  caufe  of  fufpicion 
or  the  ground  of  the  fame,  for  the  time  to  come.  But  if 
he  appeared  not,  he  was  declared  contumacious,  and  pro* 
ceedcd  againft  as  fuch ;  or  if  he  did  appear,  and  could 
^Bot  perform  purgation,  (that  is,  either  would  not  fwear  to 
his  own  innocence,  or  could  not  bring  others  to  fwear 
that  they  believed  he  fwore  true,)  fuch  failure  was  taken 
fcr  coovidion,  and  the  judge  proceeded  to  enjoin  penance 
.in  the  fame  manner  as  if  the  perfon  had  been  duly  con* 
ViAed,  by  his  own  confeffion^  or  by  the  tcftimony  of 
others.     Gibf.  1042. 

.Bi|tbythe.i3.C.  2.  c.  i%.  f.  4.     Jt  Jball  not  be  lawful 

fit  mwy  pirfeu  ixercijing  tceUJiaftical  jurifdiSfion^  to  tender  or 

^Hmhu/ler  unto  any  ptr/on  tvhatfoever^  the  oath  ufttalfy  called 

ike  aaib  ex  officio^  or  any  other  oath^  whereby  fuib  perfon  to 

whom  tbifamo  is  tendered  or  adminiftred^  may  be  charged  or 
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compelled  to  eonfifs^  §r  mccu/o^  or  to  purge  him  or  herfelf^  of 
an^  criminal  matter  or  things  whereby  he  $r  Jho  $nay  be  lialJa 
Jo  cen/ure  or  punijhment^ 
w'^^^fSm       *•  Anciently,    upon   the  allowance  of  the  benefit  of  ' 
^^^  ««0  clergy,  the  pcrfon  accufed  was  delivered  to  the  ordinary, 

to  m^ike  his  purgation  ;  which  was  to  be  before  a  jury  trf 
twelve  clerks,  by  hb  own  oath  affircning  his  innocency, 
and  the  oaths  of  tw^e  compurgators  as  to  their  belief  cif 
it.     2  H.  H.  383.     Wood's  Civ.  L.  669. 

But  now,  by  the  ftatuteof  the  j8  £L  c.  7.  this  Used  of 
purgation  is  alff  taken  away ;  and  the  perfom  admitted  to  ms 
iUrgyJhaUnat  be  delivered  to  the  ordinary  {s). 


Quakers.     See  l^itttnttt^. 


^mxt  tmpeMt, 

(SUAHE  impedit  is  a  writ  that  lieth,  whei^  one  bath  an 
*^  advowfon,  and  the  parfon  dies,  and  another  prefents 
a  clerk,  or  lifturhs  the  rightful  patron  to  prefent ;  then 
the  rightful  pacron  (altho*  he  be  a  purchafer,  and  do  not 
claim  from  his  ancefiors)  (hall  have  this  writ.  Bur  an 
,aflize  of  darrien  prefentment  lies,  where  a  man  or  his  an-  * 
ceftors  have  prefcnced  before.  From  whence  it  followa, 
that  where  a  man  may  have  an  aflize  of  darrein  prefentment^ 
he  may  have  a  quare  impedit ;  but  not  contrariwife.  Terms 
of  the  Law. 

And  it  is  fo  called,  in  like  manner  as  moft  of  the  other 
writs  in  the  regifter,  from  certain  words  in  the  writ  re« 
fpeftingthe  fpecial  matter  for  v^ich  the  writ  is  brought. ' 

The  law  concerning  writs  of  quare  impedit  is  treated  ift 
under  the  title  i3lltKltDfOtl. 


fsj  Oo  the  fubjefl  of  Porgation,  fee  Hoi.  Rep.  290.  wti 
4  Bla,  Com.  368. 


QMARE  incumbravit  is  a  writ  that  lies,  where  two  are 
^*^^in  plea  for  the  advowfon  of  a  church,  and  the  bi/hop 
adaiitt  the  clerk  cf  one  of  them  within  the  fix  months : 
then  the  other  (hall  have  (his  writ  againft  the  bifbop. 
^nd  this  writ  lies  always  depending  the  plea.  Ttrmt  of 
MbiL. 

Which  is  treated  of  more  at  large  under  the  title  J3Q- 
llOtDfOtU 


SXuaxt  non  ahtnM, 

QUARE  non  tidmifit  is  a  writ  that  lies,  where  a  man 
^^^ath  recovered  an  advowfon,  and  fends  bis  clerk  to 
the  bifliop  to  be  admitted,  and  the  bifliop  will  not  receive 
kifD ;  then  he  (hall  have  the  faid  writ  againft  the  bilhpp* 
Sirmi  9f  tbi  L. 

Qtiarrelling  in  the  church  or  churchyard.    See 

Querela  duplex.    See  BDouble  quatrd. 
Queftmen.     See   Cgut(|&toartmtll« 


■^■«^^^»v«» 


^uo2)  permittat* 

aU0I>  pirmittat  is  a  writ  granted  to  the  fucceflbr  of 
^w^a  parfon,  for  the  recovery  of  common  of  pafture,  by 
tbesatutc of  the  13  EJ.  |.  f.  24.  and  bath iu  naipc  from 
iMt  words  in  the  writ. 
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Ctrully  kMv.  I^  JF  mtf  pifftn  Jballunlauffidly  andcffrngUf  Inpwaiuldkft 
iai  a  vottia  •»  ^  u^^iiuiff  fWii  »i?irr  ibi  agi  %f  tin  yean  ;  ivnyfucb 

child  under  uo.  unkwfuf  and  carnal  knnvUdgt  Jh'atl  hi fihnjy  andtbiwffndir 

findl  fuffir  fis  a  feUn  wtthout  allnoanci  %f  dirgy. .   j8  EU 

c,  7.  f.  4. 
Tttpmi  1  wo.        2.  By  the  J  Ed.  i.  c.  13.     The Kng^pnhiUtiA^  tbatmi§ 
■ua  bjr  force.      ^  ^^^^  ^^^^  ^  yj^^^  ^^^^  maidin  Vfitbtn  agi  (Hiitier  h  her 

ewn  c§nftnt  nor  without )y  nor  any  wift  or  maiden  of/kltdgif 

nor  any  other  woman  agaifift  her  wili\  and  if  any  d$^  at  bif 

fuit  that  willfui  in  forty  days^  the  king  fball  do  common  right ; 

\  and  if  none  commence  bis  fuit  within  forty  days^  the  kingfiedl 

fue\  and  fuchas  be  found  culpable^  JhaU  have  two  years  im» 

prifonmentj  and  after  fbaUfine  at  the  kin£s  pUafure  ;  emi  if 

they  have  not  whereof^  they  fball  be  puw/bti  by  longer  imfn^ 

^Jonment^  according  as  the  trefpafs  requireih. 

J)o  takeaway  hfi^^t]  iht  talcing  a  wiy  by  force  of  any 
wom^n  whatfoeveragainfther  Willi  albeit  there  be  no  ripe, 
is  ^nerally  prohibited  by  this  ad,  upon  the  p'en'atty  bereiii 
exprdOed.    %Inft.i%%. 

Any  maiden  within  age}  This  (hall  be  Uken  For' her  M^ 
of  confent,  that  is,  twelve  years  old,  for  that  it  ber  m 
of  cohfent  to  marriage  |  and  the  taking  her  away,  withm 
that  age,  whether  (be  coofent  or  no,  is  prohibited  by  this 
ta.     3  Injl.  1 82. 

By  die  13  Ed.  i.  %.  i.e.  34..  Of  tOomen  cenrrledawey 
with  the  goods  of  their  bufhands  ;  the  kif^  fball  have  the  fuit 
for  the  goods  fo  taken  away, 

^  ,  Ofwomin  carried  away]  This  is  to  be  underflood  of  a 

utolent  taking  away  by  any  perfon ;  and  fo  this  adioa 

,  may  be  brought  agaioft  women  as  well  as  men.    2  In/lm 

435t 

The  king  fiall  have  the  fuit}  Yet'may  the  hufband  alfii 

have  bis  adion  of  trefpafs,  both  by  the  common  law  and 

by  the  ftatute  of  the  3  Ed.  i.  c.  13.    2  In^.  434. 

rakiBf  •«».         3*  By  the  3  H.  7.  c.  2.     ff^bere  women^  ,a$  weUsidiN 

f^^^    *'-^t  widows  and  wives  ^  having  fubftance^^  feme  ingoodfmoe* 

labOMce*  ^        ^^^^^  and  feme  in  lands  and  tenemenfs^  andfime  being  hoir$etf* 

parent  unto  their  ancefiors  for  the  lucre  offucb  fubflances  ke 

^tentimes  taken  by  mifdoers^  contrary  to  thiir  wiUj  and  after 

married  to  fuch  mifdoers^  or  to  other  by  their  ajfgnt^  or  in 

foiled  \  it  is  ena&ed^  that  what  perfon  thai  taketh  any  wne/n 

fo  agi^nft  Iter  will  w/^wfuUyi  tbcft  is  tofey^  ptetid,  fw^? 
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er  wl/if  that  fuch  taklngy  procuring^  an  J  ahitting  to  thifamf^ 
and  alfi  nceiving  wittingly  the  fame  woman  fi  tahn  ogainjt 
ber  wiliy  and  knowing  thi  fame^  befdony ;  and  that  fucb  mif" 
d^trsy  tahrsy  and  procurers  to  thi  fame^  and  rtceitors^  kncW" 
ing  tbi  /aid  offeme  in  form  aforefaidj  be  reputed  and  adjudged 
as  principal  feUns. 

IVherewomeny^c.']  This  ad,  on  the  oflTender^s  part, 
doth  extend  to  all  degrees,  and  to  a)l  perfons;  but  ex* 
tendeth  not  to  all  women.  For  on  the  woman's  part, 
three  things  are  nec?AariIy  required  to  make  the  offence 
felony ;  i.  That  the  maid  wife  or  widow  have  lands  or 
tenements  or  moveable  goods,  or  be  ah  heir  apparent, 
at.  That  file  be  taken  away  againft  her  will.  3.  That 
Ihe  be  married  to  the  mifdoer,  or  to  fome  other  by  hit 
confent,  or'^e  defiled  (that  is,  carnally  known).  For  if 
thefe  conc\ir  not,  the  mifdoer  is  no  felon  within  this  fta- 
tute,  but  othcrwife  to  be  punifhed.     3  Infl.  6i. 

Contrary  to  their  will]  It  is  no  manner  of  excufe,  that 
the  woman  at  firft  was  taken  away  with  her  own  confent^ 
bccaufe  if  (he  afterwards  refufe  to  continue  with  the  of* 
fender,  and  be  forced  againft  her  will,  (he  may  from  that 
time  as  properly  be  faid  to  be  taken  againft  her  will  as  if 
ihe  had  never  given  any  confent  at  all :  for  till  the  force 
was  put  upon  her,  (he  was  in  her  own  power.  I  Haw^  no. 

And  it  is  not  material,  whether  a  woman  fo  taken  away 
be  at  laft  married  or  defiled,  with  her  own  confent  or  not, 
if  (he  were  under  the  force  at  the  time :  becaufe  the  of- 
fender is  in  both  cafes  equally  within  the  words  of  the 
ftatute,  and  (hall  not  be  conftrued  to  be  out  of  the  mean- 
ing of  it,  for  having  prevailed  over  the  weaknefs  of  a 
woman,  whom  by  fo  bafe  means  he  got  into  his  power. 
I  Haw.  1 10' 

Receiving  wittingly  the  fame  woman"]  But  by  a  conftruc* 
tion  of  the  common  law,  they  that  receive  the  mifdoers, 
and  not  the  woman,  are  only  acceiH&ries,  and  not  principal 
felons,     zhjl.  61,  62. 

Be  felony]  And  by  the  39  EL  c.  9.  The  benefit  of 
flergy  is  taken  away  from  the  principals^  procurers,  and 
9CCeJiaries  before. 

And  for  the  proof  of  ibis  felony  the  woman  may  be  ad- 
mitted an  evidence  againft  the  mifdoer,  tho*  married  to 
him}  becaufe  fuch  marriage  was  founded  in  force  and 
terror  ;  and  becaufe,  as  fuch  cafes  are  generally  contrived, 
to  heinous  a  crime  would  go  unpuni(hed,  unlcfs  the  tefii« 
*  m>fiy  of  the  woman  (hould  be  received.    Gibf,  418. 
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And  when  a  woman  is  taken  by  force  in  one  county, 
and  married  in  another  county,  the  offender  may  be  in- 
dited and  found  guilty  in  fucb  other  county  ;  becaufe  tht 
continuing  of  the  force  there,  amounts  to  a  forcible  taking 
within  the  ftatute.     i  H^lw*  i io. 
TtkiBg  •  wo.        4*  By  the  4  &  5  P.  &  M.  c.  %.  Itfiall  tut  h  lawful  /# 
mui  ander  fix«    any  ptrfon  t9  taki  or  cfMViy  pway^  wr  caufe  t§  bi  taken  or  ^tf- 
^^?*  Viyid  inuay%  any  maid  or  woman  child  unmarriod^  hii^g  within 

tbi  ago  offixtun  ytqn^  out  of  tho  pojfflfion  cuftody  or  governantt 
and againft  the  wiil  of  h.r  father  or  of  fuch  perfon  to  wb^m  by  ' 
.  his  wiil  or  ether  ail  he  appointed  her  guardian  ;  exeept  fueh 
taking  and  conveying  away  as  Jbail  he  made  without  frauds  by 
$r  for  her  mafter  or  miftrefs^  or  her  guardian  in  focage^  or 
guardian  in  chivalry,     f.  2.  \^ 

And  if  any  perfon  above  the  age  of  fourteen  ^ears^  fiatt  anr- 
ovuifully  take  or  convey  or  caufe  to  to  be  taken' or  conxfoyed  any 
vuid  Of  woman  child  unmarried  being  within  the  age  offixtem 
year^  out  of  the  p9lffjim  and  againft  the  will  of  her  father  or 
mother  or  guardian  $  he  fball  on  conmSlion  and  attainder^  by 
the  order  and  due  courfe  of  the  laws  of  this  realm^  be  imprifonod 
for  two  yearsy  or  elfo  pay  fuch  fine  as  fball  be  ojfeffed  by  tbo 
court  offiar  chamber,     f.  3.       . 

Jnd  if  any  perfon  ftjalljo  take  away  or  caufi  to  be  taken 
(nvay^  and  dejtour^  any  fuch  maid  or  woman  child  $  or  JbaH 
againfl  the  wsU  of  or  unknown  to  her  father  if  ho  he  livings  or 
againfi  the  will  of  or  unknown  to  her  mother  (having  tbi  cuftody 
of  her)  if  he  be  dead ;  by  fscret  letter Sy  meffages^  or  others 
wife^  cmtract  matrimony  with  her:  he  Jhally  being  thereof 
lawfully  conviSled  as  aforefatd^  be  imprifoned  for  five  years^ 
or  elfe  pay  fuch  fineasjhall  be  ajfejfed  by  the  f aid  court.  The 
one  moiety  of  which  fine /ball  be^  half  to  the  kingy  and  half  to 
the  party  grifVed,     f.  4, 

At^d  the  king  and  queen* s  honourable  council  of  thejlar  cham* 
bery  by  bill  of  complaint  or  information  y  andjufticoi  ofaffizi  by 
inquijition  or  indi£imenty  Jhall  have  power  to  hear  and  deter- 
mine  tbi /aid  offences  \  upon  every  which  indt^ment  and  inqui- 
fitionsfucb  procefs  JhaU  be  awarcted^  as  upon  an  indiSfment  of 
trefpafs  at  common  law.     f.  5. 

Jnfl  if  any  woman  child  or  maiden^  being  above  the  age  of 
twolvo  yearsy  and  under  the  age  offixteeny  do  confent  or  agree 
to  fuch  perfon  that  Jhall  fa  make  any  contract  of  matrimotn ; 
ier  next  ot  kin^  to  whom  the  inheritance  Jhall  come  after  ber 
deceafty  Jhall  have  all  fuch  lands  as  Jhe  had  in  pofiejjion  revet* 
fion  or  remainder  at  the  t'mu  of  fuch  affenty  during  the  life  of 
'    A(b  perfm  that  fhallfo  contrail  matrimony  ;  and  after  berdi' 
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tiafe  thtfami  fhall  amt  U  fuch  ptrfin  as  thi\  fljould  have  dsm 
in  cafe  ih'S  aSf  hid  not  been  mad^^  other  than  to  him  only  that 
jo  Jhall  t%ntra£l  matrimony*     f.  6. 

Provididy  t^at  tiis  Jhall  not  extend  to  any  orphans  in  Lm* 
don  J  or  any  other  city  borough  or  toivn^  whefe  orphans  org 
commonly  provided  for  by  grant  or  cujlom  ;  but  the  lord  mayor 
end  aldermen  of  London^  and  the  head  offiiers  in  other  cities 
boroughs  or  to%vns^  may  take  fuch  order  therein  as  they  huve 
been  went,     f.  7. 

It  ftjali  not  be  lawful]  This  cUufe  is  hut  a  declaration  of 
the  commrkn  la*^  ;  by  which  any  perfon  mi|;ht  be  fined 
and  imprifuneJ  for  the  cfFence  therein  Ipccitied  and  con- 
tained:  and  the  ftatutc  is  or.ly  an  aggravation  of  punifli* 
ipeiit,  and  dorh  not  create  an  cfFencc.     dbf  4IQ. 

Againfi  the  will  of  hnr  ftith  r]  H.  15  G.  2.  A',  againfl: 
drnfortb  and  others.  1  h^*  court  granted  ao  information 
againft  the  defendants,  for  taking  away  a  natural  daughter 
uodrr  fixteeo,  under  ihe  care  i^i  her  putative  father ;  being 
of  opinion  it  was  w'thin  t'ris  ftatute.     Str,  1162* 

Again fl  th'  will  of  her  futher  or  mother  or  guardian]  Fn  the 
nfe  of  Twifleton  and  King  M  20  C  2.  it  was  aHedged 
that  thr  gi.'I  confented  to  go;  but  the  court  took  no 
notice  of  that :  and  it  bem:!  plainly  ag<mft  the  will  of 
^e  pirents.  the  jury  were  diredcd  to  find  the  parties 
guiltv.     2  Keb.  4  j2. 

By  fetret  letters  mcffa^rs  or  otherwife]  The  mother  of 
one  Tibboth,  feaiing  that  her  only  daughter  might  be 
^olen,  entreated  the  lady  Gore  to  take  her  into  her  family; 
who  married  her  (being  under  (he  age  of  futeen)  to  her 
ion,  without  the  confent  of  the  mohtr,  who  was  alfo  her 
gnardiiin.  But  the  cilate  being  futd  for  by  HicJts  accord- 
ing  to  the  tenor  of  the  fiatutc,  Hnd  it  appearing  to  the 
court  that  the  marriage  was  folemnized  by  a  lawful  mini<- 
flcr,  in  the  church,  at  a  caRo:.ical  hour,  before  feveral 
people,  and  while  the  church  doors  were  open ;  the  cafe 
was  found  not  to  be  within  ihc  dcfign  and  in-ention  of  thi« 
l^itute;  nor  could  the  plainrifF  prove  any  thing  to  make 
a  forfeiture:  fo  he  wa^  nonfu't.     Gibf  a20. 

Hojtourob/e  couNcil  of  the  fiar  chamber]  It  is  declared  m 
Moeir^%  cafe,  that  jnalmuch  as  there  are  no  negative  words 
in  this  npw  conveyanre  of  power  to  the  iiar  chamber,  and 
ihe  court  of  king's  bench  had  a  right  to  hear  and  deter- 
nine  befor'^  the  (iatute;  the  fame  power  which  they  hi.d 
by  the  common  law  (till  remaineth  to  them,  notwith- 
jjanding  the  fiatute;  and  that  fo  it  would  have  bccn>  tho' 
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j^pon  ikir  ore  £sr?  «« iaei  lOoL  hy 

£us«3  ovc  or   213   cccLias  cadoiT;  lai  t«o 
who  vere  aaeze:3  5 :  L  cjodk  i  mi  aQ  boami  bb  the  ggod 
fcekkficcAr,  tkc  iE-3  tljc  £ir  yon,  aoi  dhe  t«o  oihas  £9r 
.car.    C //I  ^2&. 
Bt  tbe  I J  L2.  I.  :ii.  I.  c  34-     ^  «  aua  it  1  mwiji  m 

sr  mSur^  wA^€  fie  ^  mu  €mgai^ 
mfprf  mr*  t^u^l  tt  JUS imm  jnJfptf&i  ^  hf§  mdnf 

Ass^  u^  4r  K»r,  s^.:s9  /irxf,  ciJa*  ^  cmfn^  tfur  •  kiJUl 
baoi  fiJb  h,£fmjx:  mi  ia/wr  u  /aA  sflnia  ^mwtiS  af  xia 
MSL^ijvn^  aw  tr/'i  fftf  cs^  ioL  ksoi  iit  yaif. 

/£r««6&aair/^^artf  ^^/aatf^raoMr]  That  is,  be 
fluli  be  acuiatec:  oc  feiofl?.  Aad  cnis  u  to  be  aadcrftood. 
vpoo  an  Appeal  10  be  bcojclu  br  tbe  party  nvUhed.  Bat 
if  (be  c^  coofent,  cicbcr  bcfoie  or  afier»  flic  fluU  have  00 

appeal.     2/9^.43^434- 

If  hi  he  mtsimud  mt  the  £^*s  fisi]  And  ooC  at  the  Cut  of 
the  panj  apon  an  appeal,  as  10  the  hxma  caiie:  for  hoc 
k  is  bppofcdt  chat  ibe  cooieiiteth  aftervards ;  which  bar* 
rcib  her  appeal.     2  U,i,  434. 

By  the  6  R.  2.  c  6.  dimmft  the  efmieri  mmi  rmifin 
•fiodm^  €m4  the  denghteri  tf  mehiemen^  emd  mber  wemm^  k 
u  wiaimed^  thsi  wbertfiever  they  he  raor^nJ,  meieft^  J^ 
r0^e  ie  emfemt  U  ftuh  r^.fi^ers^  thm  as  well  the  rmmfien^  m 
thef  that  he  rmmfbed^  ht  (rem  themafwrih  SfMed  U  bavi  jr 
ehaiUmge  mil  iMberitamce  iawer  tr  jaMt  feaffmwe<^  etfier  the  death 
ef  their  h^fiadt  ani  mnttfieru  dmd  the  mejtt  ef  himd  Jhet 
imve  title  immedrattlj  mfter  fiuh  rgfe  t§  enter.  Jtmd  the  htf* 
hands  tf  ftuh  wemen^  if  they  bevt  tt/harndsj  §r  if  they  imoi 
ttet  then  their  fethers  §r  ether  mext  tf  hlmdfbdUheKoe  their  jtk 
mgaim/i  the  ra-jifbers^  te  have  them  theretf  cemQ  rf  tfe  emd 
tnemher^  aHhi  tht  feme  wemsm  after fath  rafeda  camfimt  te  the 
ranijoer  :  Aad  the  dtfmiaMt  ftail  set  wage  hatuU  httt  he  tried 
hy  imfmifitiea  ef  the  emmtry,  Saviag  te  the  kimg  mad  ether  hadt 
the  ef  cheats  cffuzb  ravijhers^  jftcty  he  tbereaf  eamtdS. 

Shall  have  their  fait]  That  is,  by  appeal. 

By  the  18  £1.  c  7.  fer  the  reprefi^  ef  the  mtfi  vaklei 
ami  fekmeas  rapes  er  ravijbauats  tf  wemea^  maidi^  vstKr, 
and  daasfeU ;  it  is  eaaded,  that  if  aay  perfem  fbatt  eaaimt  at^ 
mimaer  effeiaaieus  rape  er  rawfimaat^  be  fbeM  he  guilty  affe^ 
deny  withent  btnefit  rf  dtrgy. 

A»i 
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And  all  rapes  iro  coimnonly  excepted  out  of  the  afis  of 
general  pardon* 

Rate  for  the  repair  of  the  church«    See  CSUTCB^ 


'T^HE  effice  of  reader  is  one  of  the  five  inferior  orden 
^    in  the  Romifli  church. 

Aqd  in  this  Icingdom,  in  churches  or  chapels  where 
there  is  only  a  very  fmall  endowment,  and  no  clergyman 
win  cake  upon  hioi  the  charge  or  cure  thereof;  it  hath 
been  ufual  to  admit  readers,  to  the  end  that  divine  fervice 
in  fuch  places  might  not  altogether  be  negleAed. 

It  16  faid,  that  readers  were  firft  appointed  in  thechureh 
^bout  the  third  century.  In  the  Greek  church  they  were 
iaid  to  have  been  ordained  by  the  impofition  of  hands  : 
But  whether  this  was  the  praAice  of  all  the  Greek  churches 
bath  been  much  queftioned.  In  the  Latin  church  it  was 
certainly  otherirife.  The  council  of  Carthage  fpeaks  of 
no  other  ceremony,  but  the  bifiiop's  putting  the  bible  into 
Vis  hands  in  the  prefence  of  the  people,  with  thefe  words^ 
**  Take  this  book  and  be  thou  a  reader  of  the  word  of 
'  **  God.  which  office  if  thou  (bait  faithfully  and  profitably 
M  perform,  thou  (hall  have  part  with  thofe  that  minifter 
**  in  the  word  of  God.'*  And  in  Cyprian's  time,  they 
'  feem  not  to  have  had  To  much  of  the  ceremony  as  de- 
livering the  bible  to  them,  but  were  made  readers  by  the 
bi(hop*s  commiflion  and  deputation  only,  to  fuch  a  ftation 
jn  the  church.     Bing,  Antiq,  V.  2.  p.  31. 

Upon  the  reformation  here,  they  were  required  to  fub» 
fcribe  to  the  following  injundions : 

^*  Imprimis,  i  (hall  not  preach  or  interpret,  but  only 
read  that  which  is  appointed  by  publick  authority : 

I  iQiall  not  minifter  the  facraments  or  other  publick  rites 
pf  the  church,  but  bury  the  dead,  and  purify  women  after 
'  iheir  childbirth : 

I  Ihall  keep  the  regifter  book  according  to  the  injunc- 

rioM: 

I  fliall  ufe  fobriety  in  apparel^  and  cfpcciaHy  in  the 
•  fbttrch  at  common  prayer : 

I  fliall  move  men  to  quiet  anc  oncord,  and  not  give 
Chem  caufe  of  offence : 

I  fliall 
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I  (hall  bring  in  to  my  ordinary  tedimony  of  my  be* 
baviour,  from  the  honell  of  the  parifli  where  I  dwells 
Viithin  one  half  year  next  followiring: 

I  (ball  give  p-ace  upon  convenient  warning  To  thought 
by  the  ordinary,  if  any  learned  minifier  (hall  be  placed 
there  at  the  fuit  of  the  patron  of  the  pan(h : 

I  fhall  claim  no  more  of  the  fruits  fequeftred  of  fuch 
cure  where  I  (hall  ferve,  but  as  it  (hall  be  thought  meet 
to  the  wifdom  of  the  ordinary : 

I  (hall  daily  at  the  leaft  read  one  chapter  of  the  old  tefia- 
ment,  and  one  other  of  the  new,  with  good  advifemenc,  to 
the  incrcafe  of  my  knowledge : 

I  (ball  not  appoint  in  my  room*  by  reafon  of  my  ab- 
(Sence  or  ficknefs,  any  other  roan  $  but  (hall  leave  it  to  the 
fuit  of  the  pari(h  to  the  ordinary,  for  affigning  foaie  other 
able  man : 

1  (hall  not  read  but  in  poorer  pari(hes  deftitute  of  io* 
cumbentf,  except  in  the  time  of  ficknefs,  or  for  other 
good  confiderations  to  be  allowed  by  the  ordinary : 

I  (hall  not  openly  intermeddle  with  any  artificers  oc- 
cupations,  as  covetoufly  to  feek  a  gain  thereby  ;  having  in 
ccclefiaftical  living  the  fum  of  twenty  nobles  or  above  by 
the  year." 

This  was  refolvcd  to  be  put  to  all  readers  and  deaconi 
by  the  refptCtive  bi(hops,  and  is  (igned  by  both  the  arch- 
bi(hops,  together  with  the  bi(hops  of  London,  WinchefteCf 
£ly,  Sarum,  Carlifle,  Chefter,  Exeter,  Bath  hod  Wells, 
and  Gloucefter.     Stryp*s  Annals^  V.  i.  p.  306. 

By  the  foundation  of  divers  hofpitals,  there  are  to  be 
readers  of  prayers  there,  who  a^e  ufually  liceored  by  the 
bi(hop  (/). 

Reading  defk.     See  Cfifircj^^ 

Rcfufal.    See  llDetufiref 


(/)  The  re£lor  of  St.  Ann's,  by  certificate  to  the  biOiop, 
appointed  Martyo^  curate  of  hu  parifh,  with  a  falary  of  co 
gaineaty  uotil  he  (hould  be  otherwife  provided  of  fome  teai^ 
fiuJtUid frifirwunt.  Martyo  wis  afcerwtrds  appointed  to  the 
readerihip  of *the  parifli,  fbr  which  he  had  30 1,  by  order  aad 
at  the  vi^ill  of  the  vellry.  It  wis  the  opiaion  of  Ld.  Mantfitld 
and  the  court  of  king's  bench,  that  this  readerihip  was  not  aa 
rcclefiitHcal  preferment  within  the  ffleaaing  of  the  ctrd&cacc* 
hlmrtjn  r.  i//Wj  ^H^/*  437* 
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O  far  as  this  officer  is  to  be  confidered  folelr  in  the 
capacity  of  a  notary  publick,  fee  the  title  ^OtdCP 

I.  Can.  123.  No  chancellor,  commiflary,  archdeacon, 
official,  or  any  other  perfon  ufing  ecclefiaftical  jurifdic- 
don,  Iball  fpeed  any  judicial  aA,  either  of  contentious 
or  voluntary  jurifdi£lion,  except  he  have  the  ordinary  re- 
gifter  of  that  court,  or  his  lawful  deputy ;  or  if  he  or  they 
will  not  or  cannot  be  prefent,  then  fuch  perfons  as  by  law 
are  allowed  in  that  behalf  to  write  or  fpeed  the  fame,  un- 
der pain  of  fufpenfion  ipfo  fafio. 

And  this  is  according  to  the  rule  of  the  ancient  canon 
law;  which,  to  prevent  falfifications,  requireth  the  afts 
to  be  written  by  fome  publtck  perfon  (if  be  may  be  had), 
or  dfe  by  two  other  credible  perfons  :  and  the  credit  which 
the  canon  law  gives  to  a  notary  publick  is,  that  his  teftt- 
iMMiy  (hall  be  equal  to  that  of  two  witnefles.     Giif.  996. 

1.  CSmt.  134.  If  any  regifter,  or  his  deputy  or  fubftiture 
wbatfoever  (ball  receive  any  certificate  without  the  know- 
ledge and  confent  of  the  judge  of  the  court ;  or  willingly 
omit  to  caufe  anv  perfon  (cited  to  appear  upon  any  court 
day)  to  be  called  ;  or  unduly  put  ofF  and  defer  the  exa- 
ainarion  of  witnefles  to  be  examined  by  a  day  fet  and 
aSgned  by  the  judge ;  or  do  not  obey  and  obferve  the 
judicial  and  lawful  monition  of  the  faid  judge ;  or  omit 
ID  write  or  caufe  to  be  written  fuch  citations  and  decrees 
as  are  to  be  put  in  execution  and  fet  forth  before  the  next 
court  day  i  or  (hall  not  caufe  all  teftaments  exhibited  into 
his  oflice  to  be  reziftred  within  a  convenient  time ;  or  (hall 
fet  down  or  en.'fi,  as  decreed  by  the  judge,  any  thin^ 
falfe  or  conceited  by  himfelf,  not  fo  ordered  or  decreed 
by  the  judge;  or  in  the  tranfmiirion  of  procefles  to  the 
jadge  ad  quern,  (hall  add  or  infert  any  faKhood  or  untruth, 
or  omit  any  thing  therein,  either  by  cunning  or  by  grofs 
■exigence;  or  in  caufes  of  inftance,  or  promoted  of  office, 
ftul  receive  any  reward  in  favour  of  either  party,  or  be 
ff  council  dircdly  or  indirectl)  with  either  of  the  parties 
■  fait  I  or  in  the  execution  of.  their  office  (hall  do  ought 
life  nalicioufly,  or  fraudulently,  whereby  the  faid  ecde* 
I  judge  or  his  proceedings  may  be  (land red  or  de* 
we  will  and  ordain,  that  the  faid  regitter,  or  bis 
or  fub(tititte,  oflfending  in  all  or  any  of  the  pre- 
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mifes,  (hall  by  the  bifhop  of  the  diocefe  be  fufpended  from 
the  excrcife  of  his  office,  for  the  fpace  of  one  two  or  three 
months  or  more,  according  to  the  quality  of  bis  offence; 
and  that  the  faid  bifhop  fliall  affign  fome  other  publick 
notary  to  execute  and  difcharge  all  things  pertalioing  to 
bit  office,  during  the  time  of  hia  faid  fofppnfion. 

3.  Dr.  Godolphin  fay$,  if  there  be  a  queftion  bptvt^p 
two  perfons  touching  fevcral  grants,  which  of  them  AmII 
be  regifter  the  bifliop's  court  i  ibis  ilhali  pot  be  trjiql 
in  the  biOvop's  couit,  but  at  the  cpmrpon  law ;  fpr  altbio^ 
the  fubjedum  circa  quod  bp  fpiriti^^!,  yet  the  offiqs  itTdlf 
is  temporal.     God*  12$* 

So  iii  the  cafe  of  K.  and  IVardj  £1 4  G.  2.     There  wj^ 
a  mandamus  to  Dr.  Ward  tbecommiiiary,  to  admit  Heo'r? 
Dryden  to  be  deputy  regiftcr  of  the  archbifliop  of  York^ 
court ;  (uggefling  that  Dr.  Thomas  Sharps  bad  been  ad- 
mitted to  the  office,  to  execute  the  fame  by  htnofelf  oir  Jbjs 
deputy  \  that  he  had  appointed  Orydeo  (who  is  averted 
to  be  a  At  perfon)  to  be  his  deputy,  w.h^m  the  coaiiiiifl[ary 
bad  relufed  -to  admit,  to  the  gre^t  4amage  of  Dr.  Sl^arpe 
who  complains;  and  tb^efore  the  writ  commands  jtbe 
commifiary  to  admit  and  fwear  Dryden^  or  il^ew  C9U(JB  to 
the  contrary.     To  this  the  commiuary  re^rn; ;  .f!!bat  lofljg 
before  the  conftituting  Dryden  to  be  deputy,  Jobp^Sharpe 
and  Thomas  Sharpe  were  adipitted  to  the  office  fs  (iria- 
dpals,  to  hold  for  their  lives,  and  the  life  o|f  the^  furvivor.i 
that  they,  in  the  year  J  7 14,  appointed  John  Shaw  to  hfB 
tbeir  deputy,   who  executed  the  office   till  John  Shatpe 
died ;  that  Thomas   Sharpe    furvived,   and  00  May  i.a, 
1727,  by  a  new  appointment  conftituted  Shaw  his  deputy, 
who  was  admitted,  and  executed  the  office  until  fufpended 
in  the  manner  after  mentioned  ;  that  Shaw  at  the  time  qf 
•his  admiffion  took  an  oath,  that  be  (hould  juftly  and  bo* 
nefliy  execute  the  office,  wiihout  favour  or  reward,  and 
jdo  every  thing  incumbent  on  the  office,  and  not  be  an 
.exader  or  greedy  of  rewards  ^  and   then   fets  forth  the 
134th  Canon  ;  and  further,  that  wbilft  Shaw  was  deputjr, 
feveral  pro£lors  of  the  court  on  the  fixteenth  of  February 
1717  exhibited  to  the  commiflary  feveral  articles  agaipft 
,him,  complaining  of  divers  mifbebaviours  in  bis  qfficfi 
.contrary  to  feveral  of  the  particulars  (et  forrh  in  the  faUi 
canon  ;  that  Shaw  being  fummoned  on  the  fixth  of  Applf 
.1728,  gave  in  his  anfwer  in  writing  (which  is  fctfortb),! 
and  then  the  return  goes  on,  that  forafmuch  as  It  ap|N9tf- 
ed  to  the  commiflary  that  the  anfwer  was  infufficient,  jttf^ 
that  Shaw  bad  confefled  bimfelf  g|uilty>)f  feveral  omiffioff* 
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and  extortions  in  the  exercife  of  his  office,  theiefore  upon 
complaint  thereof  to  the  archbifliopi  he  on  the  twenty- 
fir  ft  of  May  1728,  by  his  commiffion  under  his  archiepif- 
Gopal  feal  direded  to  the  commiiTary  and  reciting  thac 
Sbiw  had  been  guilty  in  the  manner  beforementioned, 
doth  therefore  impower  the  commifTary  to  fufpend  him 
and  aflume  another  notary  publicic;  that  by  virtue  thereof, 
be  on  the  twenty- fourth  of  May  1728  fufpended  Shaw  for 
five  years,  and  aflumed   Jofeph  Leech  a  notary  publick, 
who  before  the  conftituting  Dryden  to  be  deputy,  took 
upon  him  and  hath  ever  fince  executed  the  office  :  that 
Shaw  appealed,  and  in  that  appeal  alledged,  that  on  the 
IwentV' third  of  May  1728  he  refigned  the  office,  and  thac 
Dr.  Snarpe  had  appointed  William  Smith  to  be  deputy  t 
that  delegates  were  appointed,  who  on  the  twenty  third 
of  Ofiober  1728  iflued  an  inhibition  to  the  commiflary, 
that  pending  the  appeal  he  (hould  do  nothing  to  the  pre^ 
jtidice  of  the  appellant ;  that  the  appeal  remains  undeter* 
mined  ;  and  for  tbefe  reafons  he  cannot  admit  Dryden  to 
be  the  deputy  of  Dr.  Sharpe.    Straoge  argued,  that  the 
fcturn  was  ill,  and  that  there  ought  to  be  a  peremptory 
mandamus  ;  which  argument  was  to  the  following  cffeA : 
**  I  muft  obferve  in  general,  thtt  there  is  no  incapacity 
leinrned  in  Dryden,  no  want  of  any  regular  appointment 
or  dcputaion  ;  00  the  contrary  it  appears  that  Dr.  Sharpe 
bad  a  power  to  make  a  deputy,  and  that  he  hath  exect^ted 
k  with  regard  to  Dryden  :  As  therefore  Dryden  hath  pri« 
ma  bcie  a  regular  title  to  the  office,  the  commiflary  who 
is- to  admit  him  ought  not  to  refufe  to  do  his  duty  ;  efpe* 
tidly  confidering,  that  the  admiffion  gives  no  right,  but 
only  a  legal  poflTcffion,  to  enable  him  to  aflert  his  right  if 
be  bu  any  :  And  upon  this  foundation  it  is  that  non  fuit 
cIcAut  hath  been  held  no  good  return  to  a  mandamus  to 
JTwear  in  a  churchwarden,  beraufe  it  is  direded  only  to  a 
JBiinifterial  officer,  who  is  to  do  his  duty,  and  no  inconve- 
hience  can  follow ;  for  if  the  party  hath  a  right,  he  ought 
*to  be  admitted ;  if  he  hath  not,  the  admiffion  will  do  him 
'aogood  :  This  cfFe<SI  of  a  mandamus  to  admit,  was  laid 
Sown  in  the  cafe  nf  the  king  againft  the  dean  and  chapter 
bf  Dublin,  H.  7  G.  which  was  a  mandamus  to  admit  one 
Songate  to  his  feat  in  the  choir  and  his  voice  in  the  chap- 
ter; for  wherever  the  office  is  but   minifterial,  he  is  to 
ttccnte  his  part,  let  theconfequence  be  what  it  will :  In 
He  cafe  of  the  king  and  SimpCon,  M.  11  G.  there  was  a 
tnabdamus  to  the  archdeacon  of  Colcheftcr,  to  fwear  Rod« 
'ttf  Faoe  into  the  office  of  churchwarden ;  the  archdea- 
con 
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f  on  returned,  that  before  the  coming  of  the  writ  he  re- 
ceived sin  inhibition  from  the  bifhop;  but  the  court  held 
that  was  no  excufe,  and  that  a  minidertal  officer  is  to  do 
his  duty,  whether  the  ad  will  be  of  any  validity  or  not : 
In  the  cafe  of  l^aylor  and  Raymond,  M.  4  G.  to  a  man- 
damus to  fwear  in  a  churchwarden,  it  was  lecurncd,  that 
before  the  coming  of  the  writ  he  had  fworn  in  another^ 
and  it  was  held  an  lil  return^  for  be  the  right  which  way 
zt  will,  the  officer  is  to  do  his  duty  :  Thele  two  laft  cafes 
arc  both  in  point  (    in  one  thsre  was  an    inhibition  (as 
there  is  in  this  cafe),  and  in  the  other  there  was  another 
crTicer,    as  they  pretend   there  is  here,    to  wic,    Jofeph 
Leech  :   But  what  ii  that  innibition  ?  it  is,  to  do  nothing 
chat  may  prejudice  the  appeal :  Can  this  hurt  Shaw  ?  n«  ; 
If  he  is  relieved  on  the  appeal,  he  will  be  reHored,  tho' 
another  is  admitted  ;  if  be  is  not  relieved,  it  muft  be  for 
want  of  a  right,  and  he  witl  not  be  capable  of  fuffering 
any  prejudice  by  the  other's  admiffion  :    Bur,  what  takes 
off  all  pretence  of  the  inhibition's  being  material  in  this 
cafe  is,  that  it  appears  by  Shaw's  own  (hewing^  that  he 
had  the  day  before  his  fufpenfion  furrendred  his  deputa- 
tion ;  and   that  accounts  for  the  laft  part  of  the  return^ 
that  the  appeal  is  undetermined  ;  it  not  being  of  any  con- 
fequence  to  Shaw  to  profecute  it  any  further ;  befides» 
thio  would  be  to  depilvc  Dr.  Sharpe  of  the  benefit  of  this 
office  as  long;  as  Shaw  (hould  think  fit  to  deep  upon  the  ap- 
peal*  Dr.   Sharpe  having  no  power  to  expedite  the  deter- 
mination :  A  deputy  is  but  at  will ;  and  this  i€  to  deprive 
Dr.  Sharpe  of  his  will  for  five   years  ;  which  fufpenfion  I 
take  to  be  iilegal ;  for  the  exprcffijn  in  the  canon  of  fuch 
a  numbvfr  of  months  or  mort^  muft  have  a  reafonable  con- 
ftru^lion,  anJ  can  never  be  extended  to  five  years  :  Shaw 
is  entirely  divefled  of  the  office,  which  anfweis  tl^e  pur- 
pofe  of  reformation  better   than   a  bare  fufpenfion:    As 
therefore  the  offi-.c  is  vacatit,  there  can  be  no  reafon  why 
the  commiilary  (bould  refufc  to  fill  it  up  ;  and  a  per'*nip- 
tory  mandamu^  ought  to  go."     And  by  the  court :  Surely 
it  is  attempting  too  much,  to  fupport  this  as  a  good  re- 
turn ;  the  efFcd  of  a  mandamu5,   as  laid  down,  is  cer- 
tainly fo,  tnat  it  pives  no  right :  The  canon  only  intended, 
that  the  bifl)op  (liouid  fufpcnd,  where  the  principal  would 
not  revoke ;  but  an  a«£)ual  revocation  is  better  than  a  fuf- 
penfion :  It  would  be  carrying  the  power  of  inhibitions  a 
great  way,  if  we  fhould  allow  them  the  force  conteruled 
for  by  the  return  :  We  are  therefore  all  of  opinion,  that 
the  return  is  ill.     Then  exception  was  taken  10  the  writ, 

that 
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chit  a  mandamus  would  not  lie  for  n  deputy ;  and  for  this 
was  cited  6  M:d.  18.  where  Holt  chief  juflice  hys  it  down* 
chat  for  a  deputy  a  mandamus  will  not  lie:  But  it  wis 
anfwered,  that  this  is  not  a  mandamus  for  the  deputy, 
but  for  the  principal  to  be  admitted  to  have  a  dep.jty  ;  the 
retufa!  of  Dryden  is  laid  to  be,  to  the  great  damage  of  Dr. 
Sharpe,  and  therefore  to  do  Dt,  Sharpe  right  in  the  pre- 
mifes  is  the  writ   awarded  ;  it  appears  ])r.  Sharpe  has  a 
freehold  in  the  lifice,  \)  tiii.'  his  Jc,;Lijy  is  but  ai  wlii,  he 
hath  it  for  life;  ,\vA  in    /  :\ritr,   jjo.   a  mandamus  was 
granteJ  co  relior^:    ;  c-.tI  mi  t  i  t:ie  oSivC  of  di*puty  Reward 
of  rhc  cr.'jrc  of  the  ^<'•Hr^^  1  -,•   fj^.^  Marclus,  and  ir  was 
held  to  lie  for  2    r^'v  ,:.:b!::  .*.*piity,  b  caufe  ».lic  principal 
hath  no  othpr  way  ;v:  -.s-  '■'  '-'i  :«Jn'  t:  J  ;  an'J  in  ihc  rei:ort 
of  the  fame  caiv  in   \   i  i'  ■   ^' u.   ■:  is   (aid  by  the  court* 
ihat  a!tho'  a  rnand.n^ii-  •  ■•'.a  r;oi  \\\:  for  a  deputy,  yet  ic 
lies  for  him   who  dc,-i.:cs  i  i.;*.   ro  h;.ve  him  acunittcd  or 
rei^ored,  for  otherwl..*  he  mav  dj  Jt'pfivvJ  cf  his  p'^wer  to 
make  a  deputy.     Tr.cii  it    was  fu!';:LT  <ihjccled,  that  a 
mandamus  doih  not  he  i  >r  a  fp'titua!  ciH:e  ;  and  for  this 
were  cired   divers  c:iie:i,  wi.L-;c  it  w.m  determined  ti^at   a 
mandamus  will  not  lie  \ox  a  proctor,  who  belongeth  as 
much  CO  the  ecclefiaiiical  couit  as  the  re^iiler  doth  :   Unto 
which  it  was  anfwercd,  that  i\\\i  is  not  any  objedion ; 
a  mandamus  hath  been  granieJ  to  admit  an  undcr-fchool- 
mafter,  and   yet  fcho.>lnuliers  are  within  the  canons  of 
1603  ^^  ^^^^  ^'   regifiers  ;  fo  in  the  cafe  of  Mr.  Folks 
lately,  for  the  office  of  apparitor- general  of  the  archbiihop 
of  Canterbury  ;  fo  it  hath  been  often  granted  for  a  parifh 
clerk  ;  for  a  fexton  ;  fo  in  like  manner  it  was  granted  to 
rcftore  Dr.  Bentley  to  his  debtees  ;  and  to  admit  Dr.  Sher- 
lock  to  a  prebend  at  Norwich  ;  and  it  is  to  be  obferved, 
that  no  aflize  will  lie  for  this  oiHce,  therefore  if  the  party 
hath  not  this  remedy,  he  hath  none  \  the  reafon  why  ic 
was  refufed  to  a  prodior  was,  becaufe  it  did  not  appear 
what  intereft  he  hsvJ,  but  here  appears  a  freehold.     And 
by  the  court  ;  We  all  think  this  writ  is  good,  notwith-> 
Sanding  the  exceptions  that  have  been  taken,  and  there* 
liDrea  peremptory  mandamus  muft  go.     Stt ,  893. 
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i.^'M.  tjtcz^ryz  oc  a  dmch  book,  far  Ac  19  of 
^     r*  -'-  Out  &c^!<!  be  boni  m4  cbriflcKd  »  tbe 


^4.'  L*,    be:s^  io  Ure  itirrgcdB  icsr  of  kxog  Hcary  Its 
cz^:'..     G:i.  lij,^  :45.     3  fivsif,  13^ 

h'z  ir.t  f'.il^Ting  canos,  io  ^be  aaia  of  k,  was  m^ 
2  rr  -fencer ^.s  "f  00c  cf  c^  IcrJ  Croaiwe&V  iojonfiHow* 
:n  rr^  tear  15  «S  ;  whkh  vis  copoaoed  in  \hoSt  of  kiag^ 
hrirard  xh;   £xtk,    2nd  cf   cneen  Bvubcib;  io  wfaole 
r'^*zr,  a  pxoctft&tioo  Dcicg  appointed  to  be  miiJe  bf  bi-^ 
rir^fn  at  in'*rti:;Tcn,  ore  heai  cf  it  was        ■!  fll»li  keep 
fr^  rfglF.e:  bck,  2c:o:c!ng  to  the  quecn*i  mjeftv's  ic- 

Bt  Cin.  70.  Ik  n  fry  ^if^  chvzh  tf*J  €^j€:  ^iiUm  tha 
rechr.^  jti.l he  ^tzisii  §"€  pi^thmen:  k^i  mt  iff  cherge  tfilt 
forrp^^  uhertiK  feiu  ht  urittem  ihf  dsf  ^mi  yttr  §f  ecm 

j:n:»  th:  limt  ibci  tbi  law  ittfi  firfi  waadg  xm  itai  b§iaJf^  j* 

^ir  Ji  tf-i  anJert  bitJb  ihtri^f  tern  kt  truMredy  bmi  efitdmUf 

j:n:i  the  ieginnirsg  sf  the  nign  tf  t'*e  liiSi  queen.    Ami  feriin 

jafe  ktf^'iK^  tf  thf  I'sid  btck^  the  etttrdtomrdenSy  dt  thectmrge 

if  the  fortjh,  j}.sll  pretiJe  one  fur e  ctjfcr^  ami  three  i'§,-ii  m%d 

ifni'j  vikfTi^f  cne  ::  remaim  UKtb  the  mimner^  end  the  ether 

t'jLc  uith  the  chti^iLwa^  dent  fever  aih  ;  J§  thai  neitktr  the  «f«f* 

//'- Uf/'fv.'  t'-.f  t'x'9  ihu^ekwa'-dtnsy  nsr  the  chm^ehweardeus 

'.vith.'it  the  m  T.y'/fr,  jhtll  at  any  time  tcie  thai  ksak  §ut  aftta 

J^jid  c*'^ir,      Ann  hf.cffirtk  »f§n  evirj jathAb  dsjj  immedi^ 

atily  after  mrnlfs^  cr  evenirg  prajer^  the  mini-ifr  and  chmrzb» 

uardeni  jhall  tore  t'-f  f-id  parchment  bosk  :«/  cf  tie  iaid  uffier^ 

and  ihe  m'lnifitr  in  tit  f^cfnce  cf  the  churcbwaraem  ^fi>ad 

ti^it/  and  Tfcnd  in  t.-.e  jaid  bcsJt^  the  names  cf  au  fi^femi 

litiftfr.fd.  trgeibtr  wirh  :l:e  homei  andfurncmn  cftheirparemts^ 

aud  cf,  the  names  cf  atl  f>erjons  married  and  buried  im  thai 

farijh^  in  the  'Xtek  bfere^  and  tre  day  em i  year  9f  eve*j  fmth 

ehrtjiemn^^  marriog^j  and  buriai\  and  that  done^  thfjfi>ail 

lay  up  that  btck  in  the  ccffer  at  btfere :   And  the  minifler  and 

ihurchwardenf^  nn'o  every  page  »f  that  beek.  uhen  it  Jhallif 

Jilud  with  ('iih  ia/crrpt'ions^  jhall  jubfriht  their  namfs.     And 

the  cburefuardeni  /hall  cnce  evtrx  year^  within  cne  mentb  after 

the  five  and  tiveniieth  day  of  Ahrch^  tranfmit  w^to  the  bi/b^p 

ef  the  diQ:e(e  er  his  chance iUry  a  true  czfy  of  the  names  of  alt 

peffsHs  ch'tiflened  married  or  bu*ied  in  thei*'  parijh  in  the  year 

before  ( enae  J  the  f aid  five  and  twentieth  day  of  Alcrehjy  and 

the  itftain  days  and  months  in  uhicb  evnj  jucb  cbri/letuni 

marm 
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mumriagi  and  hurial  was  bad^  U  ii  fidfcriM  with  thi  hands 
•/  the  /aid  miniftir  and  churcbwardntSy  f#  ibi  end  the  fami 
WioyfaithfuUj  hi  prtfirvid  in  thi  figiftry  §f  thi  /aid  bijhop  ; 
which  artifitate  finUl  hi  nceived  withiutfsi.  And  if  thi  mi* 
nifigr  or  cburchwardins  Jhall  bi  negligint  in  ptrfsrmanci  if  any 
thing  herein  contained  ;  it  Jball  bi  lawful  fir  thi  bijbcp  or  his 
ebancilUr  to  convent  them^  and  proceed  againJI  every  oj  them  as 
eomtemners  of  this  our  conftitution* 

2.  By  the  26  G.  %,  c.  33.  For  preventing  undue  entries  ofmfrugab 
and  abufes  in  regifters  of  marriages ;  the  churchwardens  puucular. 
and  chapel  wardens  of  every  parifb  or  chapelry  fhall  pro« 
vide  proper  books  of  vellum,  or  good  and  durable  paper. 
In  which  all  marriages  and  banns  of  marriage  rcfpeSivcIy, 
there  publifhed  or   folemnized,    (hall  be  regiftered  ;  and 
every  pge  thereof  (hall  be  marked  at  the  top,  with  the 
figure  of  the  number  of  every  fuch  page,  beginning  at 
the  fecond  leaf  with  number  one  ;  and  every  leaf  or  page 
fo  numbred  (hill  be  ruled  with  lines  at  proper  and  equal 
diftances  from  each  other,  or  as  near  as  may  be ;  and  all 
banns  and  marriages  publi(hed  or  celebrated  in  any  church 
or  chipel,  or  within  any  fuch  pari(b  or  chapelry,  fhall 
be  refpeAively  entred  regiftred  printed  or  written  upon, 
or  IS  near  as  conveniently  may  be  to  fuch  ruled  lines, 
and  (ball  be  figned  by  the  parfon  vicar  mini(ter  or  curate, 
er  by  fome  other  perfon  in  his  prefence,  and  by  his  direc- 
tion ;  and  fuch  entries  (hall  be  made  as  aforefaid,  on  or 
near  fuch  lines  in  fucceiSye  order,  where  the  paper  is  not 
Managed  or  decayed  by  accident  or  length  of  time,  until  a 
new  book  (hill  be  thought  proper  or  necefTary  to  be  pro* 
vided  for  the  fame  purpofes,  and  then  the  diredions  afore- 
faid (ball  be  obferved  in  every  fuch  new  book :  and  all 
books  provided  as  aforefaid,  (ball  be  deemed  to  belong  to 
every  fuch   pari(h   or  chapelry  refpedively,  and  (hall  be 
carefully  kept  and  prefer  ved  for  public  ufe.    /.  14. 

And  in  order  to  preferve  the  evidence  of  marriages,  and 
to  make  the  proof  thereof  more  certain  and  cafy,  and  for 
the  diredioo  of  miniilers  in  the  celebration  of  marriages 
^  regiftring  thereof,  it  is  enaded,  that  all  marriages 
fiulj  be  foiemnized  in  the  prefence  of  two  or  more  credibly 
vitnefles,  bcfides  the  minifier  who  (hall  celebrate  the 
bmt\  and  that  immediately  after  the  celebration  of  every 
Bianiage,  an  entry  thereof  (hall  be  made  in  fuch  regifier 
lobe  kept  as  aforefaid;  in  which  entry  or  regifier  it(haU 
be  fxprefTed,  that  the  faid  marriage  was  celebrated  by 
b^nos  or  licence ;  and  if  both  or  either  of  the  partiea 
oiarried  by  licence  be  under  age,  with  contcnl  of  the  pa- 

U  a  rents 


292  iaegt0nr 


»Ai::;ni 


rents  or  guardians  as  the  caie  flull  be  j  and  Ikall  be  figned 
by  the  rniniftcr  witb  his  proper  addicion,  and  alfo  by  the 
parties  mjrrirJ,  and  aiccfttd  b?  fuch  two  witntfles;  whkk 
cntrj  (ball  be  made  in  the  form  or  to  the  cficA  foilowiog; 


A  B '/  [;?;J  t'^'A -^  c.  D.  ./[;y 

fa,:jb-^ %Ltrtm»rritiim$lKs  [T'^'^J  hj 

V;""'  "I  with  «,  -,,./  ./!"  /"-r"  "]  ,4/, ^ 

■  ■  ■  17  the  ytir  . 

Cvrofr  -* 
T^2i  marrimgi  XMs/i^mnizeJ  betu^etm  us\  r^  r\    \  in  the  fn- 

Ado  if  any  pfr^on  (ball,  wrb  intent  to  elude  the  force 
of  this  ;icli  knowingly  and  wilfully  infert«  or  caufe  to  be 
ial'crtrd  in  the  ic/iUcr  book  ot  fuch  pariQi  or  chapelry  u 
afortfiid,  ary  :a!i'e  cntfv  of  any  matier  or  thing  relating 
to  any  marriage  \  or  talfly  make  alter  forge  or  counterfeit 
any  fuch  entry  in  :uch  regiftcr,  or  caufe  or  procure  the 
fame  lo  beiione.  or  i:t  or  ufS-.t  therein  ;  or  utter  or  pub- 
Jtib  as  true  sny  fjch  falie  a:;ered  forged  or  counterfeited 
regiller  as  aforef^iJ,  or  a  copv  thereof,  knowing  the  fame 
to  be  filfe  akeied   for^vi  or  cour.ierfcited  ;  or  (hali  wil- 
fully cicftroF,  i^r  c-ji'c  tr  pf^.cure  to  be  deihoyed,  any  re- 
gifier  bock  of  mai:i?:e..  cr  ^-v  ^>jrtof  fuch  rcgiAer  book, 
wi:h  intent  to  avoii  ^  v.  tr^ ..::    ;;c,  cr  t  •  fjbject  any  -pcrfon 
to  anv  cr  the  pen^  rifs  "^1"  '"js  ict ;  re  ibal!  tse  gui ley  of  fe- 
lon y  v.  ^  ho-Jt  St**-,  r:  •:  t    '  c  er e\ .     /.  1 1 . 
Of  tur-ilf  :-i  J.  Bv  r*:o  yj  '-".  2.  j.  j.   for  r»-f;ing  in  woollen,  it  is 

enacieJ.  chat,  the  mtr^.tiKT  of  evc'rv  j:ar:(h  (hall  keep  a 
regifter  ;r  3  b.ok  to  ^c  nro'.idecj  ai  the  charge  of  the 
pari:h,  ar.j  r.a'r:.  1  true  tr.ir-,  uf  aii  mj rials  within  his 
pariih,  ar.J  cr  ^'1  afnJiviis  of  pciuns  ocir^  buried  in 
wo.;i!er.  orf>.ie'"»t  w:  lc  h  n  Mrccruing  to  ihc  larJ  acl  ;  and 
where  to  ;'u:h  ?/*!:.;* vit  iS»!-  be  brouglit  unto  hiai  within 
the  time  thceia  iirrjrej,  h?  fhnli  enter  a  memorial  there- 
of in  tne  Uro  "tri^tr.,  :c^t(-«t  ;he  name  of  the  party  in- 
terred, and  cf  tr.c  '.  tTtcM-hcn  he  nonne<d  the  fame  to  tiie 
chefc^warc^ers  er  over/ccjs  of  tne  poor  according  to  the 
faid  a^. .  /«  7. 
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E.  6  G.  2.  Dormer  and  Ekyns,  Mr.  ^bn^y  movrd  for 
^n  information  in  the  court  of  king's  bench  ;igainft  Mr. 
Ekyns,  redor  of  the  parifh  chuivh  of  Walton,  and 
agitnft  Mr.  Bonner  curate  of  the  f^amr  church,  for  rcfufing 
to  give  Mr.  Dormer  copies  o\  ccrt^iin  pan?  of  a  regificr 
belonging  to  that  pariih,  and  I:k*.'wi't;  for  refufmn  to  give 
him  a  certificate  of  certain  perh-ns  of  the  family  of  the 
Dormers  being  born  in  that  pari(h.  He  faid,  that  an 
rjeAment  was  depending  in  thi%  court  at  the  time  this 
refufal  was  made,  and  (till  concinucii  to  be  fo,  between 
Vlr.  Dormer  and  Mr.  Parkeri''\n  ar.ci  hiG  wife,  concerning 
rertain  lands  which  the  plaintiff  cI^I.ticJ  as  heir  male  of 
he  Dormer  family.  Several  of  that  fiiJiiilv  vvere  born  in 
:hc  parifh  of  Walton  ;  and  for  this  \qA\}\\  ii  wa**  rect-fi'ary 
to  have  copies  of  fevcral  parts  of  the  rcgilirr  and  likewtfe 
icertilicate  of  the  blirh  of  many  in  ilrtt  ramilv.  Accord- 
ingly Mr.  Dormer  made  his  application  to  ihe  reclor  and 
Curate  of  th^c  paiilh  r'>r  this  purpofe,  and  ofl'erMi  to  pay 
them  for  the  fame  ;  but  they  refufed  letting  l.im  have 
them  ;  and  the  tiniy  re.ifon  they  gave  w:is,  that  Mr.  Par* 
kerfon  and  his  wife  were  the  defendant^,  and  they  would 
donothin^y  to  their  prejudice.  Of  this  fi^  he  faid  he  had 
lA  a£5davit ;  an  J  for  fuch  an  extraordinary  denial  of  jufticc 
he  hoped  the  court  wou'd  grant  an  inform.ation.  Th*! 
court  faid,  you  have  a  right  to  infpeA  the  pti'^Iick  books 
of  the  parifh  ;  but  ca«not  oblige  the  reflor  or  curate  to 
make  you  out  cither  ropies  of  thofe  books,  or  a  certifi- 
cate; for  which  reaibn,  they  coul  1  not  grant  the  motion. 
Upon  this  he  changed  his  motion,  and  dsriircd  a  ru'e  to 
iofpcd  thofe  books.  The  court  faid,  moii  ns  to  infpeft 
the  publick  books  of  corporations,  they  gr?:.t  without  an 
aSdavit ;  but  in  motions  to  infpedthe  puVlick  -r*ok<  of  a 
pariCby  an  affidavit  is  always  requifite.  By  f-jch  allidrivi:, 
they  faid  too.  It  mufi:  be  fworn,  fhnt  the  epic's  of  them 
are  neceflary  to  be  { roduccd  in  evidence  at  a  trir^l  of  a  ciufc 
depending,  and  likewise  that  the  infpetftion  or  thrfe  booki 
to  take  copies  hss  been  demanded  and  rtfu{;J.  Now  in 
the  prefent  cafe,  the  fijft  part  was  fworn  to,  l»  't  not  the 
latter;  for  which  reafon  the  court  refulcd  to  make  any 
rule  at  prefent.      2  Barnard,  269. 

[Note,  the  rerjiler  book  belongs  to  the  pnrifli,  and  the 
incunibent  alon-^  ic  not  intruded  with  the  keeping  of  it, 
much  lefs  the  curate.  But  by  the  canon  above  mentioned 
it  b  to  be  kept  under  three  locks,  the  key  of  one  only  of 
which  locks  the  minifter  is  to  keep,  and  the  churchwar- 
dcos  the  other  two.     So  that  the  application  in  fuch  cafe. 
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at  it  feemeth,  ought  to  be  to  the  mioifter  and  charch* 
wardeni.] 

JkKit- '^  ~"  4'  ^y  ****  *3  ^-  3-  '•  *7-  Upon  the  entry  of  any  bu- 
rial, marriagCf  birth,  or  chriftening,  in  the  regifter  of  any 
parilb^  precinf^i  or  place,  (hall  be  paid  a  damp  doty  of 
3  d.  The  fame  to  be  under  the  iranageiiient  of  the  com- 
miffioners  of  the  damp  duties.  And  if  any  parfon,  vicar, 
or  curate,  or  other  perfon  having  authotity  to  make  en- 
tries, (hall  make  any  fuch  entry,  before  the  parchment^ 
vellum,  or  paper  (hall  have  been  duly  ftamped^  he  iOhall 
forfeit  5  1. 

In  order  for  the  charging  of  which  duties,  the  church« 
wardeni  and  overfrers,  or  one  of  them,  from  time  to  tiar^ 
iball  provide  one  or  more  book  or  books,  for  the  re- 
gtfiring  of  burials,  marriages,  births,  and  chrifienings, 
with  proper  fiamps  ;  and  (hall  pay  for  the  fame  and  the 
damps  to  be  contained  therein,  out  of  the  rates  under  their 
management,  and  receive  back  the  money  which  (ball  be 
{o  paid,  from  the  perfon  authorifcd  to  demand  and  receive 
the  faid  duty  on  fuch  entries. 

Provided,  that  no  parfon,  vicar,  curate,  or  other  per- 
fon, (hall  be  fubjeA  to  any  penalties  for  regifiring  without 
damps,  where  a  licence  under  the  hands  of  three  com- 
rtiiffioners  or  feme  officer  or  officers  by  them  impowered 
(hall  have  been  granted,  fignifying  their  or  his  leave  or 
approbation  that  fuch  entry  may  be  made  without  (lamps : 
fo  as  the  perfon  or  perfons,  having  the  cudody  of  fuch  re- 
gider,  do  from  time  to  time,  when  required,  permit  the  com- 
miffioners  or  any  officer  or  agent  appointed  by  ihemto  infpefi 
fuch  regider  ;  and  pay  to  the  receiver  general  of  the  (aid 
duties,  0r  othtr  perfon  appointed  by  che  commiffioners,  all 
fuch  fums  as  ought  to  be  paid  in  refpe£l  of  fuch  entries. 

And  every  parfon,  vicar,  or  curate,  or  other  per  (on 
having  authority  to  make  fuch  entry,  (ball  previous 
thereto  demand  and  receive  from  the  undertaker  or  other 
perfon  employed  about  fuch  funeral,  or  from  the  parties 
married,  or  from  the  parent  of  the  child  whofe  birth  or 
chridening  is  regidered  or  other  perfon  requiring  the  chrif- 
tening  of  fuch  child,  the  fum  of  3d. ;  which  if  he  (ball 
neglcd  orrcfufe  to  pay  upon  demand,  he  dial!  forfeit  5K 

And  the  provtfionsof  this  a£t  diall  extend  to  the  people 
called  quakers;  and  the  regider  of  births,  burials,  and  mar* 
riages  now  kept  by  them  (hall  be  liable  to  the  flampdutie;. 
(But  nothing  is  faid  in  the  ad  with  rcfpcd  toother  diflcnteia.) 

Provided  that  nothing  herein  (hall  extend  to  charge  the 
fntry  in  any  parilb  regider  of  the  burial  of  ^ny  geifgn 
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who  (ball  be  buried  from  any  workhoufe  or  hofpital,  or  at 
the  fole  expencc  of  any  cbarity  ;  nor  the  entry  of  the  birth 
or  chriftening  of  any  child,  whofe  parents  (hall  receive  at 
the  time  of  the  birth  or  chrifiening  of  fuch  child  any  parifli 
relief. 

The  receiver  general,  head  diftributor,  or  other  perfon 
appointed  by  the  commiffioncrs  for  that  purpofe,  (halt 
make  an  allowance  to  the  parfon,  vicar,  or  curate^  or  other 
perfon  who  received  the  duties,  after  the  rate  of  2s.  in 
the  pound  out  of  the  money  by  him  accounted  for  and 
paid, 

Profecutions  for  recovering  of  the  duties,  and  for  ail 
forfeitures  and  offences,  fhall  be  determined  by  one  juf- 
tice  refiding  near ;  who  (hall  fummon  the  party  accufed, 
^d  on  his  appearance,  or  refufai  or  neglefi  to  appear,  (hall 
examine  the  matter,  and  on  proof  of  the  offence  by  con- 
fcffion  or  oath  of  one  witnefs,  (hall  give  judgment  and 
iffiie  his  warrant  to  levy  the  forfeiture  on  the  goods  of  (he 
offender,  and  fale  thereof  if  not  redeemed  in  fourteen  days. 
Provided  that  the  ju(tices  may  mitigate  the  penalties,  rea* 
Ibnable  cofts  to  the  officers  and  informers  being  allowed 
over  and  above  the  mitigation,  and  fo  that  the  mitigation 
do  not  reduce  the  penalties  to  lefs  than  a  moiety  over  and 
above  fuch  cofts. 

Perfons  aggrieved  may  appeal  to  the  next  feffions. 

The  faid  penalties  (all  neceffary  charges  for  recover* 
jng  thereof  firft  deduded)  (hall  be  difiributed,  half  to 
the  ufe  of  the  king,  and  half  to  him  that  (hall  inform 
and  fue. 

J  By  25  G.  3.  c.  75.  This  a£l  was  extended  to  Prq- 
ant  diffenters  from  the  church  of  England,  but  both 
afit  were  rrpealed  by  the  34  G.  3,  c.  Ji.;  the  produce 
of  the  tax  being  inconfiderable  and  the  regulations  of  the 
MStM  which  impofed  it  rather  vexatious.  And  regifters  are 
DOW  to  be  provided  made  and  kept  without  (iamping  the 
lame  as  formerly,    /.it.] 

«     Repair  of  the  church.     See  C&Urcj^. 


^etttienee« 

!•  |Q77/0.     The  bifhop  fliall  provide,  that   in  every  Rcfidcact  by 
.    ^^  church  there  (hall  be  one  rcfident,  who  (hall  take  €&«•■• 
eve  of  the  cure  of  fouls,  and  exercife  himfclf  profitably 
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aad  facnef^Ijr  in  pcrf*rarng 

cfon  of  the  Vacracsnca.     Admm,  36. 

Tbf  rule  of  the  incicac  cumb  lav  was,  ihar  if  a  dcr- 
gyman  detcncd  hu  church  or  pv^cad,  wickout  j«ft  aad 
neccfTiry  caufe,  and  efpecially  wiibouc  the  conloK  of  ikc 
dtocefao,  he  thouM  be  deprived.     Aoi  apccmbla  bcicmwo 
was  tne  praAice  in  chis  rcalai ;  for  iho*  fbaict»c»  tbe  bi* 
fhop  procccdei  only  to  fequeftralioo  or  otbcr  oeofarcs  of 
an  inferior  nature,  >et  the  more  fircqueot  panifticm  was 
deprivanon.     G:kf.  8a 7- 
R«6i«r^eb7ih«      ^^  Regulifly,  perianal  rcfideace  is  required  of  ecdefi* 
afttcai  perfcns  npcn  their  cures  ;  aoa  to  that  eiM,  wj  die 
common  law,  if  he  that   hach   a  benefice  with  care  be 
chofea  to  ao  c.Bct  of  bailrff,  or  bedle*,  or  rbe  like  feoitar 
cSre,  he  may  have   the  king's  writ  tor  hia  dikbarge. 
2  hft,  f>2^.    . 

For  the  intendment  of  the  common  law  is,  chat  a  ciexk 
is  refxdent  upon  his  cure  ;  inforrLch  that  io  ao  adioo  of 
debt  brooghc  againft  J.  S.  redor  of  D.  the  dc^ieoduic 
pleading  tbac  be  was  dicmurrant  and  conrcrfant  at  B.  la 
another  coonty,  the  plea  wat  ovcr-ru'ed  ;  for  fince  the  de- 
fendant denied  not  that  he  was  rcctor  of  the  church  of  D, 
he  (hall  be  deemed  by  law  to  be  ccmurrtfnt  and  converiaac 
there  tor  the  cure  of  fouls.  2  /«//.  625. 
^^^•^  kj  3.  By  :hc  ftatute  of  the  ar:i€%ii  clerL  9  Ed.  a.  ft.  I.  c  8. 

'°^'  In  the  articles  exhibited  by  the  clergv,  one  is  as  follows  : 

^Ifo  bm'eni  »f  ibt  king^s  ixchefiar^  elaimiHi  by  tbtir  friviUgt 
that  thtj  engit  t§  mcii  anjtvtr  ig  n;  ctmpUinMtU  ma  cf  tbt 
/ami  placi^  d%  exUnd  tht  Jamt  priviUge  unU  carks  mbiUimg 
tkntj  taiiid  t$  §rdfrs  or  kn:Q  njidenct^  and  inhihit  grdimoria 
ibct  iy  n§  means  or  for  aiy  con  ft  ^  fa  Ung  «j  tbey  be  tm  tin 
ixchejner^  or  in  thg  king^s  fttvia,  they  Jbali  mot  caii  thtm  U 
jnd^mnl:  Unto  which  it  is  anfwered,  //  pUnjttb  §tir  Isrd 
tbi  king^    that  fuch  cltrhs  ai  attend  in  ht!  fervieo^  if  they 
offin4y  Jhalt  be  arre^  by  th/i"  orainj^ies^  likt  as  other  ;  bmt 
Jo  Un;  as  thty  are  occnpied  a  lout  th  iXihe^'Uer^  tbof  ftiail  moi 
b0  bs:.nd  to  hep  refidtnce  in  their  ihurchts  :  And  this  is  added 
of  new  by  the  hinges  council ;   The  bine  and  his  ameftows^  Jince 
timeout  0/  mind^  have  ufd  that  clerics  which  are  employed  in 
his  ftrviciy  during  fuch  time  as  the^  are  in  jervice^  fl>aU  not  bo 
eompeited  to  ketp  rejidence  at  their  btnefices  \  and  fuch  ibings  as 
be  thouiht  necej/aryfor  the  king  and  commonwealth^  ought  moi 
i»  bi  Jaid  to  hi  prejufiicial  to  the  liberty  of  the  chmrch. 

If  they  offtnd\   I'his  excendeth  only  to  offences  or  criiiie5« 
wherecf  the  ecclefiailical  court  hath  cogQizancr»  aa  berefy, 
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adultery,  and  the  like  »  which  the  ordinary  mny  correft ; 
and  not  unto  civil  aflions.     2  Inji.  624. 

Adiid  of  ntw  by  the  iitig^s  funal]  By  this  is  meant  the 
pirliamcnt,  or  common  council  of  the  realm,  as  it  is 
termed  in  original  writs,  and  in  other  legal  record:),  and  fo 
it  is  taken  in  other  a<^H  of  parliament,  and  in  the  preamble 
of  this  ad  alfo,     2  InjL  624. 

ThatcUrks  which  an  tmphy^^I  in  his  f^rvice]  This  is  ge- 
neral, and  not  limited  (as  the  former  is)  to  the  privilege 
of  the  exchequer;  but  cxtcndeth  to  any  other  fervice  for 
the  king  and  cummonvvealih }  as  if  he  be  employed  as  an 
ambaflador  into  any  foreign  nation,  or  the  like  fervice  of 
the  king,  which  is  for  the  publick,  which  ever  muft  be 
preferred  before  the  private.     1  In/i.  624. 

The  king  amd  bis  anceftori  finct  time  out  of  mind  have  nfed] 
The  clergy  in  this  parliament  inveighing  vehemently 
againft  this  anfwer,  and  that  it  tended  to  the  breach  of  the 
eodeiraftical  liberty,  which  was  granted  to  them  by  magna 
charta,  and  often  confirmed  by  other  adls  of  parliamenr, 
that  tbi  church  ^England  /hali  be  jrte  \  to  this  it  was  an- 
fwered,  that  the  words  fubfequent  in  the  m^gna  charta 
explained  tbefe  words,  and  Jhfiil  have  all  her  whole  rights 
and  liberties  inviolable  ;  fo  as  the  clergy  cannot  claim  any 
right  hutjus  fuum^  nor  any  liberty  but  libertatrs  fuas  (as 
the  words  are)  :  and  the  point  here  in  qucltion,  viz.  to 
proceed  againft  a  clerk  for  non-refidence,  whiKi  he  was  in 
the  king's  fervice  for  the  commonwealch,  was  neither  ^uf 
yiraijsn,  nor  liber tas  fua^  but  liber tas  regis.  And  therefore 
the  parliament  thought  it  fit  to  declare,  that  the  king  and 
his  anceftors  had  ufed  this  liberty  or  prerogative  time  out  of 
mind  :  and  where  it  was  faid,  that  this  tended  to  the  pre- 
judice of  the  liberty  of  the  church,  the  parliament  thereto 
anfwered  (which  is  worthy,  lord  Coke  fays,  to  be  written 
in  letters  of  gold),  Such  things  as  bethought  neceffa^^y /'or tht 
ling  mnd  commonuealthj  ought  not  t§  he  faiJ  to  be  prejudicial 
U  the  liberty  of  the  church,     1  lni\.  624. 

By  the  21  H.  8.  c.  13.  commonly  called  the  ftatute  of 
■on-refidencc :  /ts  well  every  /pit  itual  per/on^  now  being  pro^ 
mtted  If  any  archdeaconry  deanery  or  dignity  in  at:y  monajicry^ 
§r  cathedral  churchy  or  other  ihurch  conventual  or  coiUgiote^  or 
beimg  bemficed  with  any  par /'snag  e  or  vicarage ;  as  all  and 
f  fpiritual  perfon  and  pe^fons^  whith  hereafter  fhall  be  pro* 
td  to  any  0/  thefaia  dtgnities  or  benefices^  with  any  parfenm 
ogM  ar  vicarage^  Joall  be  perfmaliy  refident  ani  abiding  in  at 
iai  mfm  bis  /aid  dignity^  prebendj  or  benefice^  9r  at  any  ong^ 
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tf  thimMttht  kqft\  and  hi  cmfi  be  fM  wti  htp  rejldatcs  m 
§m  9f  th^m  as  afvreimdj  bmt  ^fiat  hiwifdf  m^mlfy  kf  thejpma 
y  §n4  wi§mh  ugither^  wr  kj  tbg  jfmu  if  turn  mnUbt  fa  it  m 
frotrai  times  in  snj  wt  ytar^  ^^  wmkg  his  rtjidgncg  mtd  mUd^ 
i^v  in  mny  §tbir  piaas  hy  fach  nmm\  ht  fimll  forfeit  fir  ^mrj 
ftub  dtfamk  lo  /.  half  to  the  iatp^  mud  half  U  him  thdt  will 
J  uf.  fftr  the  feme  iff  any  nf  the  ksm^i  emarU  hy  errginml  wnt  9f 
d$ht  hdl  plaint  er  trnfermatian^  he  which  m&iam  endfhit  tha  di* 
fiKdant  Jbaii  not  itage  hts  law  mar  hmoa  emy  ejjiist  ear  frageffim 
aLewed^     f.  26* 

ylad  if  any  td'^fon  or  pitfrns  flkdl  prnewre  at  the  amrt  tf 
Rome,  §r  iljexLhere^  any  licence  er  dijpemfatiam  t§  ha  amNrj^ 
ftdent  at  their  faid  dignititSj  prebmds^  er  hemffictSy  cemtrmry  ta 
thit  ait  \  every  fmch  perfan^  ptiiting  in  executim  any  fmch  Sf^ 
penjatien  or  iiamefsr  himfelf^  Jka:l  incur  the  penalty  efio  U 
fer  every  time  J9  detng^  to  bt  forfeited  and  recovered  as  afsre^ 
Jaid^  and/uch  licence  er  aifpenjatienjhali  be  wiJ,     f.  37. 

PrevideJ,  that  this  oQ  ef  nan^refid^nce  Jhall  not  extend  nor 
he  prtjuJicial  to  any  fuch  /piritaai  perfen  as  fltaU  Aetnct  to  ho 
in  the  king's  Jervim  heynd  the  fea^  nor  to  any  perfom  going  to 
any  pilgrimrjge  er  holy  place  beyond  thifuty  during  the  timo  thai 
they  Jhallfa  be  in  the  nng^s  [irviciy  or  in  tho  pilgrimago  going 
and  retum-ng  hame'^  nor  to  anyfckelar  orfcheiars  being  comferfant 
and  abiding  far  fiudvy  witbeut  frond  or  coven j  at  any  umver" 
fity  within  this  realm  er  without ;  nor  ti  any  ef  the  cbaphuns 
of  the  king  er  queea^  daily  er  quarterly  attending  and  abiding 
Iff  the  tinges  er  queen^s  meft  hcnomrable  heuJMd  ;  nor  to  any 
ef  the  chaplains  of  the  prince  er  princefs^  er  any  of  tho  bing's 
er  queen^s  children^  brethren^  or  fifietiy  attending  daily  in  their 
hTuourable  beujholdsy  during  fo  long  as  theyfimll  attend  in  any 
of  their  h^ujhelds  ;  ner  to  any  chaplain  ef  any  arcbhifiop  or  bi" 
Jb^Pt  ^  pf  any  fpiritual  er  temporal  lerds  ef  the  parliament, 
daily  attending  abiding  and  nmaiuing  in  any  ef  their  honour^ 
able  hsuftields  ;  nor  to  any  chaplain  of  any  dutchefsy  marquefsy 
eountefsy  vifc^iuntefs^   er  barerefty  attending  daily  and  abiding 
in  any  of  their  honourable  houjheids  \  ner  te  any  chapla.n  of  tho 
lord  chancellery  er  treafurer  of  Englandy  the  king*s  chamber* 
laiuy  er  Reward  of  his  heufly.ld  for  the  time  beings  the  trea^ 
furerand  centreller  ef  the  king's  mefl  henourab'e  heujMd  for  the 
time  beingy  attending  dai>'y  in  any  ef  their  howiur/ible  heufhelds  ; 
nor  te  ariy  chafhin  ef  any  ef  the  knights  oft-  e  honourable  order 
ef  the  garter  J  er  ef  the  chief  juflice  of  the  binges  benehy  war^ 
den  ef  the  p^rtSy  or  of  the  maficr  of  the  rellsy  n:r  te  any  thaf^ 
lain  of  the  king  s  fecretaryy  dean  of  the  chapely  ammr  for  tho 
time  te'ingy  daily  attending  and  dwtlling  in  any  their  hoot/holds^ 
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during  tbi  tlmi  thai  ibeyjhallfi  abidi  and  dwell  with$ut  fraud 
or  covin  f  in  any  §f  tbi  /aid  hinourabli  boujbolds  \  n§r  t§  tbi 
majlir  aftht  rills ^  ir  dian  if  fbi  arcbts^  mr  Uany  ^bancilhr 
#r  ammiffiuj  of  any  archbijbop  or  hijhip^  nor  U  as  many  if 
tbi  twi/vi  maflirs  of  tho  cbanary  and  twtlvo  advocates  of  ibo 
arches  as  Jhall  be  fplrilual  men^  during  fo  hng  tinu  as  tboy 
Jhall  occupy  their  faid  roemt  and  offices ;  nor  to  anyfuch  fpi^ 
ritual  per  fins  as  jhall  happen  by  injunSiiin  of  the  lard  chanceU 
lor^  or  the  tinges  council^ '  to  be  bound  ti  any  daily  appear  ana 
and  attendance  to  anfwer  to  the  law^  during  the  time  of  fueb 
injun^iin.     f.  28. 

Provided  a^o^  that  it  fball  be  lawful  to  the  kinr  to  give 
licence  to  every  of  his  own  chaplains^  for  non  reftdence  upon 
their  benefices ;  any  thing  in  this  a£i  to  the  contrary  notwitb^ 
funding,     f.  29. 

provided  aljo^  that  every  dutcbefs^  marquefs^  countefs^  bom 
ronefs^  widows^  which  Jhall  take  any  bufbonds  stndtr  the  digrao 
of  a  baroUf  may  take  Jucb  number  of  chaplains  as  they  might 
have  done  being  widows ;  and  that  every  fuch  chaplain  may 
have  like  liberty  of  nm-refidence^  as  they  might  have  bad 
if  their  faid  ladies  and  mtftreffes  had  kept  themfelves  widows. 

f.  33. 

Promoted  to  any  archdeanconry^  deanry^  or  dignity^  Arch- 
deaconries and  deanricrs  being  mentioned  firft,  the  word 
dignity  (according  to  the  common  rule  of  the  interpreta* 
tion  of  ftatutes)  (hall  not  extend  to  higher  degrees,  as  to 
archbifliops  or  bifhops ;  but  only  to  dignities  of  the  Jilcc 
or  inferior  nature  to  thofe  fpeciiied.  But  if  a  bifliop  be 
alfo  an  archdeacon,  dean,  or  other  inferior  dignitary  (not 
cjccepted  by  this  ftatute)  by  commendam  ;  be  is,  as  fucb^ 
puDilhable  by  this  ftatute  for  non-refidence.     GiiJ'.  886. 

Dignity^  £.  41  Eliz.  Broughtin  and  Goujley.  Informa- 
tion upon  the  (latute  for  non-re(idence.  The  defendaoc 
f leaded,  that  he  was  chofen  gofpcller  in  the  church  of  St. 
'aol,  London ;  and  was  refident  there  by  reafon  of  that 
dignity.  And  it  was  thereupon  demurred.  It  was  ar- 
gued for  the  pUintifF,  that  this  was  not  any  dignity  to  ex- 
Cufe  the  defendant.  The  civilians  divided  fpiritual  func- 
tkHM  into  three  degrees  ;  i.  A  fun&ion  which  hath  jurif- 
didion ;  as  bi{bop,  or  dean.  2.  A  fpiritual  adminiftra- 
tioa  with  a  cure;  as  parfon  of  a  church.  3.  They  who 
have  neither  cure  nor  jurifdidtion  ;  as  prebendaries^  chap- 
lainSy  and  fuch  Uke.  And  they  defined  a  dignity  to  be« 
ap  ecdefiaftical  adminiftration,  with  jurifdidion  or  power 
^Ofijoined ;  and  thereby  they  excluded  the  two  laft  de- 
grcei  from  being  any  dignity :  %  multo  fortiori^  the  com* 
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mon  law  doth  fo ;  and  for  that  purpofe  were  cited  diven 
cafes  where  it  was  (hewn,  that  an  archdeacon  is  not  a  name 
of  dignity)  that  a  parfon  is  not  a  name  of  dignity;  a  provoft ; 
a  precentor ;  a  chaplain :  and'particularly^  that  if  a  vicar 
of  St.  Paul's  hath  a  benefice  with  cure,  he  ought  to  be  re- 
fident  upon  it ;  and  yet  that  this  is  a  greater  dignity  than 
gofpeller.  Atid  of  that  Opinion  were  ropham  and  Clinch 
(th^  other  jufiices  being  abfent)  that  it  was  not  a  dignity 
within  this  ftatdte.  But  they  would  advife  upon  hearing 
the  defendant's  counfeK  And  it  was  adjourned.  But  after- 
wards the  defendant  compounded.     Cro.  Eliz»  663. 

Bme^eSy  tvitb  anyparfonage  or  vicar agf"]  The  fenfe  being 
ibmewhat  imperfef)  as  thefe  words  (land,  and  the  words 
tliffiering  in  form  of  expreffion  from  the  foregoing  part  of 
the  fentence  ;  there  feemeth  to  have  been  a  miftake  either 
ih  the  record  or  in  the  cranfcript,  and  that  the  words  fliould 
jiand  thus,  beneficed  with  anyparjon^e  or  vicarage  (»). 

Shall  be  perfonally  re/tdefit]  In  the  cafe  of  Sands  and  P/v- 
der^  M,  44  Eliz.  where  the  parfon  claimed  a  way  from 
bis  houfe  to  a  hamlet  there  named,  and  it  was  not  allcdged 
in  his  plea  in  what  vill  the  faid  houfe  was ;  it  was  never- 
thelefs  adjudged  10  be  good,  upon  this  reafon,  that  the  par- 
-fon  fhould  be  always  intended  to  be  refident  within  his 
parfonage.    Cro.  Eliz,  898* 

Or  at  any  one  of  them  at  the  lioft]  So  that  perfons  who 
have  fl  plurality  of  benefices  with  cure,  or  thofe  who  have 
a  benefice  and  dignity,  or  benefices  and  dignities^  are  not 
punifbable  for  non-reiidence  by  this  ftatute,  if  they  be  duly 
refident  upon  any  one  dignity  or  benefice.     Gibf.  886. 

By  the  ancient  canon  law,  where  a  benefice  was  an* 
mxedtQ  a  dignity  or  prebend,  the  perfon  was  not  obliged 
to  refidence  upon  the  benefice,  but  at  the  fuperior  churchi 
where  his  attendance  was  fuppofed  to  be  more  immediately 
necefTary.     Gibf,  887. 

But  abfent  himfelf  wilfully]  So  that  if  he  hath  no  parfon- 
age  houfe,  or  remove  by  advice  of  his  phyfician  for  bet* 
ter  air  in  order  to  the  recovery  of  his  health,  or  be  remov- 


■vawa 


{u)  This  reading  is  adopted  by  Serjeant  Ronniogton  in  bis 
edition  of  the  (latuies,  and  it  recognized  by  the  court  of  king's 
bench  in  Jenkinfcn  v.  Thomas ^  4  T,  Rep.  665.  Where  it  was 
decided  that  the  corate  of  a  curacy  augtaented  by  Qaeen 
Anne's  bounty,  though  bound  by  the  common  law  to  refiie 
on  hif  benefice,  is  not  fubjedt  to  the  penalties  of  the  a  I  H.  8* 
it  being  neither  a  parfbnage  or  vicarage. 

cd 


iae0tienee«  301 


ed  and  detained  by  iQiprifonment,  or  the  like;  he  is  not 
punifliable  within  this  fiatute,  which  fuppofeth  the  abfencc 
to  be  voluntary.  Infomuch  (hat  an  information  upon  the 
ftatute  hath  been  adjudged  infufficient,  for  want  of  the 
word  wilfully  exprefsly  infcrted,  which  the  court  agreed 
was  of  force,  and  mutt  be  in  of  neccfljty.     Gibf,  887. 

And  make  bis  refidenct  end  abiding  in  any  other  places']  AU 
tho*  by  the  ftatute  of  the  13  Eliz.  c.  20.  where  the  words 
are  ordinarily  refident  andfervin^  tht  cure^  a  perfon  may  live 
in  another  pariih,  and  yet  the  Uafe  (hall  not  be  void,  in 
cafe  he  ferve  and  attend  his  cure,  at  the  proper  feafons;^ 
yet  by  this  ftatute,  where  the  words  arc,  that  he  (hall  be 
abiding  in  at  and  upon^  and  not  abiding  in  any  other  place^ 
it  is  not  only  non-retidence  to  dwell  in  another  pari(h, 
in  cafe  the  incumbent  hath  a  parfonage  houfe  to  dwell  in, 
but  it  is  alfo  non-refidence  to  dwell  in  another  houie  of^e 
fiime  pari(h.  Becaufc  the  ftatute  was  made,  not  only  that 
the  cure  (hould  be  ferved,  and  hofpitality  maintained; 
but  alfo  that  the  parfonage  houfe  (hould  be  uphblden,  and 
prefervcd  in  a  condition  fit  for  incumbents  to  live  in, 
whicfi  cannot  ordinarily  be  fuppofed,  if  the  prefent  incum* 
bent  doth  not  inhabit  it.  And  if  the  ftatute  (hould  be 
otherwife  conftrued,  many  inconveniencies  would  infue. 
For  parfons  would  purchafe  other  houfes  within  their  pa- 
ri(hes,  and  be  always  refident  upon  them,  and  fufFer  their 
parfonage  houfes  to  decay,  and  im^>overi(h  their  glebe,  and 
inrich  their  own  poflcftions,  in  prejudice  of  their  lucceflbrs. 
Gibf.  887. 

For  thefe  rcafons,  tho*  the  incumlu-nt  in  on-"  Crfks  dc- 
mifing  the  parfonage  houfe,  rcfcrvru  a  ch.univr  to  him- 
felf ;  and  in  another  cafe,  held  the  whole  rariona^c  houfe 
in  his  own  hands  and  occupation,  nnd  kept  it  in  go  J  re- 
pair;  yet  both  thelc  weic  affirmed  to  be  non-rcfiJcnce 
within  this  ftatute:  hecaufe  ic  appeared,  that  the  incunn- 
bents  were  perlbnally  rcfiJcnt  in  other  houfes ;  even  tho', 
in  the  fecond  cafe,  the  houfe  he  refidcd  in  w^5  within 
twenty  yards  of  the  rectory  ;  and  (he  firft  alfo  wiS  in  the 
fame  town.     Gibf.  887.     2  BrcwnL  54. 

In  the  cafe  of  Laxo  and  Iblttjon^  L.  i\  C  2'  ^^  <*^ 
a^ion  of  debt  upon  this  ftatute,  a  vcrditli  wss  (;ivc.i  for  the 
piaintiflF,  fubjed  to  the  opinion  of  the  couit,  upon  ihf  fol- 
lowing cafe.  The drfendant  Dr.  Ibbetfony  \>c.i\y\  beneficed 
with  the  redory  of  the  pari(h  of  Bujhey^  to  which  there  is 
B  good  parfonage  houfe  belonging,  during  all  the  lime 
aientioned  in  the  declaration  perloimcd  the  duty  of  redlor 
of  the  faid  pari(h,  but  was  perfonaliy  refident  and  abioing 
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to  give  a  new  jurifdidion  to  the  affixes,  in  cafei  whera 
they  had  it  not  before.     Str.  1103.  {h) 

Shall  f^roiun  at  thi  court  of  Rome,  or  elfawbirg^  ^^  fl" 
unci  or  dijpenfation  to  bi  non  refidint^  contrary  to  tbii  affj  Iq 
Oar  eccleiiafticai  records,  we  find  abundance  of  licenlef 
for  non-refidehce,  granted  by  the  ordinaries,  on  acGOunt 
of  attendance  upon  bilbops,  abbots,  earls,  barons,  and 
the  like ;  which  licenfes  were  fo  limited,  as  to  conttmie 
in  force  for  a  year,  or  two,  or  three,  or.  fo  long  as  tbejr 
Ihould  continue  in  their  lord's  fervice.  And  the  provifces 
in  this  a£l  (Dr.  Gibfon  obferves,  according  to  the  fore- 
going do£irine)  being  only  exemptions  from  the  penalties 
of  it,  the  fame  canonical  obligation  (he  fays)  refts  upon 
lliofe  as  well  as  other  incumbents,  who  defire  at  any  time 
to  be  non*refident  on  fuch  occafions,  namely,  to  pray  and 
obtain  the  licence  of  the  bifhop,  and  to  return  to  refidence 
when  cited  and  admonifhed  by  him ;  or  otherwife  to  be 
liable  to  ecclefiaftical  cenfures,  in  fuch  manner  at  they 
were  before  the  making  of  this  ad.     Gibf  887. 

To  atiy  per/on  going  to  any  pi Igr imago']  It  is  thought  fit 
here,  and  in  the  fubfequent  claufes,  to  recite  the  excep- 
tions at  large,  that  the  whole  taken  together  may  be  the 
better  undcrftood  ;  notwithftanding  that  divers  of  thefe 
particulars  are  now  of  no  (ignification,  as  this  (for  in- 
Hance)  concerning  pilgrimages,  and  thofe  in  fome  of  the 
foilowiog  ftatutes  concerning  the  officers  of  .the  court  of 
augmentations,  the  mafter  of  wards  and  liveries,  and  the 
like,  which  are  now  abolifhed  by  a6t  of  parliament. 

Ncfr  any  fcboUir  being  canverjant  and  abiding  fwr  Jtuiy^ 
VDttbout  fraud  or  coviuy  at  any  univtrfity]  inftances  of  foch 
licences  in  the  ecclefiaflical  records  are  without  number ; 
but  bccaufe  they  were  much  abufed,  to  the  cloaking  of 
idlenefs  and  diffolutc  living,  under^pretence  of  ftudy,  they 
were  fpccially  regulated  and  limited  by  the  ftatute  of  the 
28  //.  8.  c.  13.  hcreaf  cr  following, 

{b)  Sec  alfo  Leigb  v.  Kf^H/,  3  T,  R(p,  362,  where  mfttr 
'ucrdiSi  che  coarc  held  ihai  an  affidavit  that  she  ofleoce  was 
ccmm*ttra  in  me  ccjnty  where  the  adioQ  was  brooght,  aad 
within  a  year  hfi^ni  the  onQgiog  of  it,  according  to  the  21, 
Joe,  1.  f .  4.  was  not  ueceflary  io.anadlion  apon  the  ftatute  21 
H.  8.  brought  in  the  fuperior  ccurcs.  However  the  oficnce 
mull  be  laid  within  the  ^^^roper  cnancy.  Bull  N.  P.  196.  and 
the  penalty  being  half  to  the  king  and  half  to  the  inFbrmer, 
the  adlion  mud  be  brought  by  the  informer  within  one  ytsr, 
or  for  default  of  fuch  purfjic,  for  the  kiog»  wuUo  two  years 
ai'tsr  chat  year  ended,  by  the  51  £//«,  c.  5. 
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Nor  U  enjf  chaplain  of  any  archbiJhop_  or  b'Jh:p^  or  cf  any 
fpiritual  or  temporal  lordi  of  tbt  parliament"]  The  fcrvicc  of 
the  btfhop  is  allowed  by  the  canon  law  t'>  be  a  (ufficienC 
licence  for  non-refidence :  For  the  necefliry  care  and 
bufincft  of  a  diocefe  do  require,  that  the  biOxop  (hould 
have  the  affiftance  of  one  or  more  clergymen.  And  fince 
it  19  much  cafier  to  find  a  proper  curate  to  ferve  a  parifb, 
than  a  proper  perfon  to  advife  and  affifl  the  bilhop  m  the 
general  care  of  the  diocefe;  the  law  confiders  the  perfoa 
who  abides  with  the  biihop  for  thefe  purpotcs  as  more 
ufefully  employed,  than  if  he  were  confined  to  the  care  of 
one  parilh  only.  Bifljop  Sherlock's  rifr^/r^/  in  the  year  1759, 
P^£f<i*  And  the  flatute  hath  extendi'd  this  exemption  to 
other  cafes  not  exprefsly  meiuioned  in  the  canon  law ;  as 
Co  the  cbap'ains  of  the  nobility  and  great  officers  of  tha 
crown :  tho*  cafes  of  this  kind  had  ufually  been  difpenfed 
with  before  the  a£l :  which  difpenfations  were  founded 
upon  the  general  power  referved  to  the  bilhop  by  the 
canon  law,  to  difpenfe  where  there  appeared  to  him  to  be  ^ 
jkjl  amd  reafonabU  caufe.  And  fince  the  virtue  and  example 
of  great  and  potent  families  mud  neccfTarily  have  a  great 
influence  upon  the  manners  and  religion  of  any  country ; 
it  was  thought  reafonable,  to  difpenfe  with  the  pfrfonal 
attendance  of  an  incumbent  in  his  parilh  whilR  he  was 
employed  in  performing  the  offices  of  his  fundion  in  fuch 
families.     Id.  p.  9,  10. 

Dmring  the  time  that  they  Jhall  fo  abide  And  dwell  without 
fraud  or  covin^  in  any  of  thi'  faij  honourable  h9u/h7lds'j  The 
ftitute  confiders  the  frrvice  of  the  chaplai:)  1.1  (he  houf- 
hold  of  his  lord,  as  the  only  ground  of  tie  exemption  ; 
and  it  cannot  be  doubted  (Dr.  Sherlock  fays),  but  tnac 
fuch  fervice  is  only  mcant^  as  is  proper  and  peculiar  to 
the  office  of  chaplain.  And  therefore  a  mere  retainer  (he 
fays)  of  a  clergyman  to  be  chaplam  to  a  nobleman,  un- 
leis  he  j£lually  abides  and  dwells  in  the  noufhold,  is  no 
title  to  the  exemption  of  the  ftatute ;  and  if  one  retained 
and  titled  chaplain  abides  in  the  hnu(hu)d  to  do  any  other 
fervice,  and  not  the  fervice  of  a  chaplain,  it  is  n  r  fuch 
an  abiding  as  the  ((atute  intends,  but  is  fraudulent  and 
covinous.     //  ^.  10,  II. 

//  ^kUl  be  lawful  to  the  king  to  give  licence  to  every  of  his 
awm  chaplains  for  non-refidence \  In  the  former  part  of  the 
ad  it  was  exprefled,  that  the  feveral  chaplains  therein 
mentioned  might  be  difpenled  withal  for  treir  non  refi« 
deoce,  during  fuch  time  only  as  they  Ihould  be  and  re- 
main 10  the  hoafiiold  of  thofe  who  retained  them :  but 
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this  claufe  fecmeth  to  contain  one  czcepdoB  to  tfaat  limi* 
tation,  with  regard  to  the  chaplains  of  the  king;  who 
may  (as  it  fecmeth)  by  chis  claufe  give  Ticcoce  to  any  of 
hit  own  chaplains  for' non-refidcnce  generally,  and  nor 
only  during  the  time  of  their  attendance  in  the  houflioldc 
And  this  provifo  fecmeth  only  to  be  a  faving  of  the  king's 
right  which  he  had  before,  as  is  fet  forth  in  Che  anfwer  tO 
one  of  the  ariiculi  cleri  before  mentioned^  and  in  the 
comment  thereupon. 

Skall  taki  any  bujbands  uudUr  the  Jigra  %f  m  hmnm\  If  any 
of  thefe  retaineth  chaplains,  according  to  chit  ftatnti^ 
and  afterwards  takech  to  hufband  one  of  the  nobility  (at 
it  was  in  AS!on^%  cafe,  where  the  baronefs  Mounteag^, 
after  fuch  retainer,  took  to  hufband  the  lord  Compton)  i 
the  retainer  remainech  in  force  nocwiihftanding  fuch 
marriage,  and  the  chaplains,  lo  long  as  they  tend  upon 
her,  fhaill  not  be  adjudged  non-rcfidents  within  this  ad. 
4  C#.  117. 

By  the  25  H.  8.  c.  i6.  IVhvnas  hj  ihi  Jlttmie  rf  ibi 
a  I  H.  8.  c.  13,  //  U'd;  ordaimd^  that  cirtaim  hwiur^Ui 
ferjons^  as  Will  fpiritual  as  temptral^  fiM  havi  ebdplaius  Af* 
ntjUtd  with  cure  to/irvi  thern  in  their  b§9t9mrahU  bcm/isy  wbUh 
cbapiains  fi^all  n$t  incur  the  danger  $f  any  penalty  §r  fnrfntnrt 
made  ar  dec  fared  in  the  fame  parliament^  for  nam-refidfna  uftm 
their  faid  benefices  ;  in  which  ^ /?  n9  prevsfi§n  was  wudi  fur 
any  of  the  king^s  j^^i^i  ^f  ^-'^  high  courts^  t9mm§nly  ceJUd  Ai 
tinges  btn.h  and  thi  commsn  place ^  except  nfy  fir  thi  dief 
judge  of  the  king^s  benchj  nor  for  the  chanceVer  nor  the  chitf 
baron  of  the  kir,g*s  exchequer^  nor  for  any  other  inferior  ptrfomt 
being  of  the  king's  mofl  honour abU  council :  It  is  therofort  iuaS* 
id^  that  as  well  every  judge  cf  the  faid  high  ciurts^  optd  thi 
chancellor  an  i  chief  tar  on  cf  the  exchequer^  the  ksng^s  ggnerol 
attorney  and  general  felt  ci  tor  ^  fzr  thi  tirm  that  fhaU  hj  jkfl 
and  may  retain  and  have  in  bis  hovfe  or  attendant  ti  Uspirfmip 
ane  choplaia  having  ere  henefice  uith  cure  of  Jouls^  which  may 
be  abfent  from  bis  faiJ  benefice,  and  nut  refident  opon 
the  fame ;  th-  faidftatute  made  in  the  faid  ine  and  twitidilt 
ycary  or  any  other  fiat  ute^  acl^  cr  ordinance  to  tbi  contrary  asl* 
withftandi'ig. 

By  me  28  M.  8.  c.  13.  IP'hereas  divers  perfons  under  eo" 
lour  of  the  frovif}  in  the  acl  of  the  21  //.  8  r.  13.  which  ex* 
omptet* 
pent 
tbi 

lutely^  nothing  prcfiting  themftlvis  by  Judy  at  ali^  put  can/umi 
tbi  tim$  ia  iiUnffs  and  itber  pajiimts  \  it  is  tnaSltdj  that  aU 
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ferfrns  who  fltall  hi  to  any  henefice  or  btnefua  promoUd  as  is 
afirefatd^  being  above  the  age  of  forty  years  {the  chancellor^ 
vice-chancellor^  ccmmijfary  $f  the  fatd  univerftties^  wardens^ 
deemst  provoftsy  prefidents^  rt£iors^  maflers^  principals^  and 
ether  head  rulers  of  colleges y  halls,  and  other  houfes  or  places 
cwporate  within  the  (aid  univirfities^  dcSiors  of  the  chatr^  read^ 
ers  of  divinity  in  t'^e  cemwon  fchools  of  divinity  in  the  faid 
univerftties<t  only  exctpted)  fl>all  be  refident  amd  abiding  at  and 
up^n  one  of  the  faid  benefices  j  according  to  the  intent  and  trti$ 
meaning  if  the  faid  former  aSl^  upon  fucb  pain  and  penalties 
as  hi  antained  in  the  /aid  former  a^^  made  and  appointed  for 
pub  beneficed  perfons  for  their  non  refidence ;  and  that  none  of 
iti  /aid  beneficed  perfons^  being  above  the  age  afore  faid j  except 
h^are  except^  (hail  be  excufcd  of  their  non- refidence  upon 
tn$  paid  benefices^  for  that  they  bejludents  or  fefiunts  uithin  tha 
fend  univerfiiies  ;  any  provijo^  or  any  ether  claufe  or  fentence 
antmned  in  the  faid  former  a£i  of  ncn  refidence  #r  any  other 
thing  to  the  contrary  in  any  wife  notwit'Jianding. 

Jbtd  further^  that  all  and  fingular  fuch  beneficed  perfons^ 
under  the  age  of  forty  years,  teftant  and  e^  biding  within. 
the  faid  univeffitieSf  JhcJl  not  enjoy  the  privilege  and  libercjp 
of  noo-refidence,  contained  in  the  provifo  of  the  faid  former 
oR^  unlefs  he  #r  they  be  prefent  at  the  ordinary  tenure  and  iec^ 
tufit^  as  well  at  home  in  their  houfes j  as  in  the  common  fchooL 
W  jfcbools^  and  in  their  proper  perfin  keep  fophifms^  problems^ 
d^putMtionSy  and  other  exercifes  of  learnings  and  be  opponent 
mei  refpondent  in  the  fatne^  acccraing  to  the  ordinamt  and  ft  a- 
tuiu  of  the  faid  univerfities ;  any  thing  contained  in  the  faid 
'fnmfiy  or  former  a£i  to  the  contrary  notwithjianding, 

'  Provided  always  y  that  nothing  in  this  a6l  fhall  extend  to  any 
ftr^  who  fluill  be  reader  of  at>y  publick  or  common  tenure  in 
dwinty^  law  civile  p^^yfi:ky  phil/ophy^  humanity^  or  any  of 
Sie  Uheral  fcierces^  or  publick  or  common  interpreter  or  teacher 
ef  the  Hebrew  tongue^  chaldeej  or  greek  ;  nor  to  any  perfons 
#ifM  the  age  of  forty  years^  who  flyall  re  fort  to  any  of  the  faid  - 
umverfitiis  to  proceed  do£iors  in  divinity^  law  civile  or  phifick^  - 
fir  tbi  tinu  of  their  faid  proceedings^  and  executing  of  juch  fer^- 
mesUf  difputations^  or  USlures^  which  they  be  bound  by  the 
ftatuia  af  the  univerfities  there  to  do  for  she  faid  degrees  fo 
okaimeL 

Bj  the  33  H.  8.  c.  28.   mereas  by  the  aSf  cf  the  21  //► 

%'•  r.  13.  it  was  ordained^  that  certain  honourable  perfons,^  and 

of  the  binges  counfelkrs  and  cfficeriy  as  well  fpt ritual  eu  • 

f^  fh9uld  and  might  have,  chaplains  be^ifjiied  with  citre^ 

t^Jilhfa  and  attend  upm  them  in  their  houfes^  which  chaplains  ' 

"f^  SM  in^ur  tbt  danger  of  any  penalty  or  f forfeiture  made  or 

X  2  -  declared ' 
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aitloTid  in  ibt  /aid  aSl  for  nm^rtfidinci^  upon  their /aid  iimi^ 
fois ;  in  which  a£i  n»  previfton  is  madi  ftr  any  9f  the  head 
ojffi.iri  of  tbi  king^s  furis  of^  the  duchy  6f  Lanca/lir^  thi 
coufts  tf  augmentations  of  the  revenues  of  the  croum^  the  firft 
fruits  and  tenths^  the  mafterofhis  majefty*s  wards,  and  iiviries^ 
the  general  furveyors  of  his  lands  ^  and  other  his  majejifs  courts  i 
It  is  therefore  ena^ed^  that  the  chancellor  of  the  faid  court  $f 
the  duchy  of  Laneaftery  the  chancellor  of  the  conrt  of  augsmtt^ 
taticnsy  the  chumellor  f  the  court  offirft  fruits  and  tenibs%  tha 
mafter  of  his  majefifs  wards  and  liveries^  and  efnry  of  tbe 
king^s  general  fw  vey%rs  of  his  lands ^  the  treafurer  of  his  cbam» 
her^  and  the  groom  of  the  Jlole^  and  every  of  them^  Jballamd 
may  retain  in  his  houfoy  or  attendant  unto  his  perfom^  §su  cheep* 
lain  having  one  benefice  with  cure  of  fouls  which  may  be  ab* 
fent  from  the  faid  benefice,  and  non^refident  upoa  the 
ftme  ;  the  foidjlatute  made  in  the  faid  twenty -fi^ ft  year  of  bis 
maje/iys  reign^  or  any  other  Jlatute^  aSi^  or  ordiname  t$  the 
contrary  notwithftanding. 

Provided  always^  that  every  of  the  /aid  cbaplaimt  fe  heing 
beneficed  as  afire/aid^  and  dwelling  with  any  the  officers  e^ore^ 
namedy  Jhall  repair  twice  a  year  at  the  leafi  to  his  Jaid  bemfia 
and  cw  #,  and  there  abide  for  eight  days  eU  eveiy/mb  time  at 
she  kafty  to  vifit  and  inJiruSt  his  /aid  cure  \  on  pain  of  4^  flu 
for  every  timt  fo  failings  half  t^  the  king^  and  half  to  him  t' 
will/ue  for  the  fame  in  any  0/  the  king's  courts  of  eecordy 
which  Juit  no  e/foin  proteiiion  or  wager  0/  law  ftaallbe  edbwef  _ 

And  here  the  queftion  comes  to  be  rcconfidered,  Ho^b« 

far  thefe  ftatutes,  taken  together,  do  fuperfede  the  cano>  ^ 

law,  fo  as  to  talce  away  the  power  which  the  orcfinar-  j 

had  before,  of  injoining  refidence  to  the  clergy  of  his  di^^ 

cefe.     It  feems  to  be  cleai,  that  before  thefe  fiatutes,  c 

bifliops  of  this  realm  had  and  excercifed  a  power  of  calii 

their  clergy  to  refidence  ^  but  more  frequently,  they  dlW 

not  exert  this  power,  which  fo  far  forth  was  to  the  clergy 

a  virtual   difpenfation    for   non- refidence.     fiut  this  net 

exerting  of  their  power  was  in  them  not  always  voluntarji 

for  they  were  under  the  controlling  influence  of  the  popc^ 

who  granted  difpenfations  of  non-refidence  to  as  many  u    i 

would  purchafe  them,  and  difpofcd  of  abundance  of  eccle*    1 

fiaftical  preferments  to  foreigners  who  never  refided  here   1 

at  all.     The  king  alfo,  as  appears,  had  a  power  to  re-   I  ^ 

quire  the  fervice  of  clergymen  ;  and  confequently  in  fuch   I  *| 

cafe  to  difpenfe  with  them  for  non  refidence  upon  cbrir   I  . 

benefices.     This  power  of  the  king  is  refcrved  to  him  ''Z   I  ^ 

the  aforefaid  aA  of  the  21  //•  8.   c.  13.     But  it  is  tbc   1  ^ 

power  of  difpenfation  in  the  two  for ner  cafea  which  iiifl-  1  ^ 

tendci   I 


i 
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tended  to  be  taken  awiy,  namely,  by  ihe  biOiop,  and  by 
the  pope  ;  and  bf  the  fatd  aA  residence  is  injoined  to  the 
clergy  under  the  penalty  ihc/ein  mtntioned,  notwichfiand^ 
ing  any  dirpenTation  to  the  contrary  from  the  court  of 
Rome  or  elfewhere;  with  a  provifo  neverchcler*,  that  the 
faid  a&fhaU  not  extend  nor  be  prrjudicj^l  10  the  chaptaina 
and  others  therein  fpecially  excepted  It  is  argued,  that 
thia  w&  being  made  10  io&\fy  what  had  been  infufficient 
or  ineffcSual  in  the  canon  ]iW,  and  infli^ing  a  temporal 
■coalty  to  inforce  the  obligation  of  refidence,  the  par- 
liament intended  that  ihe  faid  act  Ihoutd  be  rrom  thence- 
'forth,  if  not  the  fole,  yet  the  principal  rule  of  proceeding 
ia  thil  particular  j  and  CDnfequently.  that  the  perfbn) 
excepted  in  the  a&  need  no  other  exemption  than  what  Is 
given  to  ihem  by  the  a£t  of  their  non- lefidence.  Unto 
tfaU  It  it  anfwercd,  that  the  intention  of  the  a&  was  not 
to  take  away  any  power  which  the  bifhop  had  of  injoining 
rcfidencc,  but  the  contrary  ;  namely,  it  was  to  take  away 
that  power  which  the  bifhop  or  pope  exercifed  of  grant- 
ing difpenfations  for  non-refidencc,  that  is  to  fay,  the 
«&  left  to  them  that  power  which  was  bene&pial,  and  only 
took  from  them  that  which  Mnded  to  the  dciriment  of 
the  church  ;  and  confequently,  that  the  bifhop  may  in- 
join  tefidcnce  10  the  clergy  as  be  might  before,  only  ha 
may  not  difpenfe  with  them  «)  he  did  before  for  oon-reli- 
^nce.  And  indeed,  from  any  thing  that  appears^  upon 
the  face  of  the  »&,  the  contrary  fuppofition  feemeth  to 
bear  rocnewhai  hard  againd  the  rule  which  hath  generally 
been  adhered  to  in  (he  conOrudion  of  ads  of  parliament, 
ut  an  a^t  of  parliament  in  the  affirmative  doih  not  take 
V  the  ecclefiallical  juriCdi£lion,  and  that  the  fame  fliall 
M  taken  away  in  any  t£t  of  parliament  but  by  exprelj 
In.  It  is  therefore  further  urged,  that  the  three  fub- 
mt  a<£ts  do  explain  this  aA,  md  by  the  exprefs  worda 
wfdoeftabliOi  the  foregoing  interpretation,  in  the 
Kef  Ihe  three  it  is  faid,  that  the  perfons  therein  men- 
dmay  retain  one  chaplain  wbieb  majbi  tbjmi  fi»m  hit 
,  4Md  net  rtjulint  uptm  the  Jamt  t  in  the  fecond,  it  i* 
it  perfons  above  fortv  years  of  age  refiding  in  the 
tie*  /halt  net  bi  ixiujti  tf  their  nan  rifidinctf  and 
f  Ibat  purfons  tindtr  forty  years  of  age  Jhail  net  injof 
w*?«  'f  non-rifidtia antaintd in  tht  prtvifi  of  th*  fj'td 
unlefi  they  perform  the  commun  exeruirea 
the  like,  which  impliet,  that  if  they  do  this, 
r  fuch  privilege ;  and  in  the  third,  it  is  faid, 
■.thveiB  mentionad  may  renin  one  chap- 
X  3  lata 
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lain  which  may  hi  ahfitit  from  bis  bemfia^  mad  tsm-rtfidmi 
upon  the  fame  \  and  ic  is  not  to  be  fuppofed,  thtt  the  par- 
liament intended  a  greater  privilege  to  the  chaplain*  of  the 
inferior  ofticers  mentioned  in  the  faid  laft  ad,  than  to  the 
chaplains  of  Che  royal  family  and  principal  nobilitv  men* 
tioned  in  the  iiri^  ad.  Unto  this  the  moft  appofite  an- 
fwer  fecmeth  to  be,  that  it  is  not  expreflcd  abftlucely  in 
any  of  the  faid  three  a<Ss,  that  the  chaplains  or  others 
therein  menti  ned  (hall  enjoy  the  privilege  of  non-refi- 
dence,  or  may  be  abferit  trum  their  benefices,  and  not  re^ 
fident  upon  the  fame;  bur  only  this,  that  they  may  be 
abfent  or  non-rclident  as  aiorefaid,  the  fini^atuii  made  im 
ike  faid  twenty-fi'fi  year^  cr  any  othtrjiatutf  cr  erdinmn:i  /§ 
the  contrary  notwithjlandin^.  So  that  they  are  only  exempt- 
ed thereby  from  thereftraints  introduced  by  the  ftatute 
law ;  but  in  other  refpeAs  are  left  as  they  were  before.-i* 
But  concerning  this,  aitho'  it  is  a  cafe  likely  enough  to 
happen  every  day,  there  h^th  been  no  adjudication. 
^lorpitaHtytDVe  4*  Peccham.  ll^e  d9  decree^  that  reSors  ubo  d$  *«/  mah 
kept  hy  ooo-ie-  ferfwal  refidence  in  their  chunhes^  and  wh§  have  n§  vicars^ 
£dcAa«  ^11  fxhibit  the  grace  etf  hs/pitality  by  th^rffewards  according 

^  t§  the  ahilityoftbe  church  \  fo  that  at  leaft  the  ixtreme  Hicejp.y 

§f  the  pcor  pari/hi$ners  be  relieved  i  and  they  wb9  €§me  ibere^ 
and  in  their  paffage  preaeb  the  we*d  of  God^  may  receive  necef- 
fairy  fuftenance^  that  the  churcbi$  be  not  juftiy  ferftken  tf  tbe 
freacbers  tbrertgh  the  violence  ef  want :  f§r  the  werimam  ii 
worthy  ef  bis  meat^  and  no  man  is  obliged  to  warfare  at  bit 
awn  eeft* 

IVho  do  nst  make  perfonal  refidence]  That  is,  altho*  they 
be  licenfed  to  non-re(idence  by  their  bifhops  or  others  to 
whohn  it  appertaineth.     Fur  if  they  be  non-re(ideot  with- 
out iicencei  they  are  not  only  bou:d  to  the  obfervance  of 
'  this  conftitution,  but  other  wife  may  be  proceeded  3gainft 

according  to  law.     Lind,  13a.  ^ 

jiu4  li'ba  have  no  vidWi]  l^his  incinnatesy  that  they  who 
have  vicars  in  their  benefices,  arc  excused  from  perfonal 
xefidence :  And  this  may  be  wcli  aJniitteJ,  where  ihe 
parifli  church  is  annex; d  to  a  prebend  or  dignity;  for 
then  the  principal  U  eNCut'ed  by  the  vic«r  from  perfonal 
feildcnce  ;  and  the  reafui  i^  bocaufe  he  is  bound  to  re- 
fide  in  his  greater  hcnencc.  But  this  reafon  (faith  Lind- 
wood)  doth  not  h;>id,  wheie  in  a  church  there  i^  a  re«3or 
and  vicar,  which  church  dotii  not  cepend  on  any  other 
chuich  i  whcre.'orc  he  v^bo  hath  fuch  church  is  not  ex* 
cult  J  t'roni  refidence  by  the  vicar  which  he  hath  there: 
X^'or  do:h  it  make  againll  tiiis,  if  it  be  ailedged,  that  fuch 
icdloi  hath  not  the  cgre  of  buhy  but  the  vicar ;  for  ha- 

bitual)/t 
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bitually^  and  in  propriety^  cbc  cure  of  fouh  it  in  the  prin- 
cipal re£tor;  and  in  the  vicar  only,  as  to  the  exercife  and 
tScSt  (hereof.     Linu.  132. 

ff^bo  conn  then^  Qnd  in  their  pajfage  preach  the  word  of 
God]  This  conflicution  was  made  by  Peccham,  in  favour 
of  bit  own  brethren  the  friars,  who  travelled  under  the 
pretence  of  preaching.  Li nd wood  here  bears  hard  upon 
them,  for  faunteiing  up  and  down  in  the  pariflies  whert 
tfaey  preached,  and  begging  the  peoples  alms  after  they 
bad  received  what  was  fufficient  at  the  parfonage  houfe, 
Johnf  Pecch.     Lind.  133. 

Preach  the  word  of  God]  That  is,  if  they  be  licenfed  and 
bwfully  fent  to  preach.     Lind,  i^S* 

c.  By  the  13  Eliz.  c.  20.  That  the  livings  appointed  for  Lcaieiof  aoa» 
Staejuiftical  niniflers  may  not  by  corrupt  and  indire^  dealings  ho  ■'cfi^^^ 
iramsfnred  to  other  u/es^  it  is  enaCied^  that  no  leafe  to  he  nrndi 
of  any  benefice  or  ecclefeoJUcal  promotion  with  cure^  or  any  part 
thereof <i  and  not  being  impropriated^  Jhall  endure  any  longer 
than  while  the  lejfor  Jhall  be  ordinarily  reftdentj  and  f trying  thg 
onre  offuch  benefice^  without  ahfence  above  f ourf core  days  in 
any  om  year  ;  hut  every  fuch  leafe^  immediately  upon  fuch  ab^ 
femu^  Jhall  ccafe  and  be  void\  and  the  incumbent  fo  offending 
flf^for  thejame  hfe  one  yea** s  profit  of  his  [aid  benefice ^  to  be 
djftribuied  hy  the  ordinary  among  the  poor  of  the  patijh  :  And 
ail  ihargings  of  fuch  benefices  with  cure  with  any  penfion^  or 
with  any  profit  out  of  thejame  to  be  yeilded  or  taken^  otbtr  than 
rants  referved  upon  Uaj'es^  Jhall  be  void,     f.  i. 

Provided^  that  every  par  Jon  by  the  laws  of  this  realm  allcw* 
ad  to  have  two  benefices^  may  demife  the  one  of  them  upan  which 
btfkall  not  then  be  m-fl  ordinarily  refident^  to  his  curate  only 
thai  Jhall  ferve  the  cure  for  him :  butjuch  leafe  Jhall  endure  no 
longer  than  during  fuch  curate's  reftdence  without  ab fence  above 
fofrty  days  in  any  one  year.     f.  2.  (f ) 

[This  flatute,  however,  only  reaching;  a^ual  leafes,  it 
was  evaded  by  reforting  to  other  contracts,  wherefore  the 
14  £/r%.  r.  II.  f  15  and  16.  reciting  that  fundry  evil 
difpofed  perfons  have  defrauded  the  true  meaning  of  thai 
ftatute  by  bonds  and  coven<ints  of  fufFering  other  perfona 
iO  enjoy  ecclenafticil  Ivings,  and  the  fruits  thereof,  foi 
that  fuch  bonds  and  covenants  are  not  in  law  taken  to  be 
leafef,  although  indeed  they  amount  to  as  much,  EKACTf 
9I«f  edl  bonds f  contraHs^  promifes^  and  covenants  hereafter  to 


{e)  This  a&  was  at  firit  temporary,  but  was  made  perpetual 

X4  ho 


hi  maii  f§r  fyffirtni  er  ptrmiuitig  mnf  pi^fmi  §9  i^&f  mmj 
htntfiii  or  Htlijiaiii-ai  przmotigm  mfh  tun^  §r  Ui^ktfr^ftti  #r 


fruit  I  tbtrg'f^  r.ktr  than  fuib  k9nds  mad  €&vemami»  m  fiM  if 
mode  f§r  cju^erct  %f  any  Uafi  hirfi§f§ri  mmde^  JbM  h€  t9  mil 
inunts  and  purp^fe-  a>:jujgtd  $f  fmtb  fjru  mmd  vmitdhf^  mmd 
n»t  §th£ru:/f,  as  Uafes  by  t^t  fame  pirfin  wiadi  ^ fmA  bgntfittf 
mnd  iccU/iaftLal  pr^mcvsns  with  cttrg.  And  Kmher,  ikai  mB 
itafei^  hsnHsy  p^imiuu  and  ctvtnams  rf  amd  €§mt€rmimg  hmitfka 
end  ecdffia/hcal  benefcn  with  twr%  to  bo  wtadt  by  amy  mrtfCr, 
jfiad  be  of  no  othtr  nsr  better  fora^  validi:y<^  tr  €9miimmafte  timm 
if  the  JnfTte  hai  bur.  rr.Gut  by  tbi  kemficed  ferfom  himtfHfthai 
demiftd  zr  jtalldimije  :ht  fami  to  cwy  cM^aie,'} 

H.  i;2«:.  JX/.Vi  «r.d  Etberidie.  Bill  bj  the  Icflee  of 
Matthew  Hawcs,  clerk,  fetcing  forth  his  Irafe  dated  Fcbw 
4*  '7^3'  ^^^  ^^'^  tithes  iar  1724.  and  1725  in  the  ptrifh 
of  Simpfon  in  the  county  of  Buckingham.  The  defend* 
ant  pleaded,  that  it  appears  by  the  plaictlff^s  biSI,  that 
hit  ]cafe  was  dated  Feb.  4,  1723  •  thee  peads  the  llamte 
of  the  13  £  .'S.  r.  20.  2nd  avers,  that  Matthew  Hawet 
the  leHbr  was  sbfcr.t  from  his  benehre  eighty  dj>*s  and 
more  in  one  ytar  hnce  rhe  leafe,  and  before  the  filing  of 
Che  bili  y  that  the  ch-jrch  of  Siropfon  is  net  impropriate; 
and  that  it  is  a  benefice  or  ecclefiaftical  promotion  with 
cure,  and  therefore  by  fuch  non-refidence,  and  by  virtue 
of  the  faiJ  'o6t,  that  the  leafe  was  void.  And  the  pka 
was  allowed  :  and  it  was  determined,  that  there  is  no 
neceflity  to  aver  that  the  abfence  was  voluntary  (for  if  ic 
was  other  Wife,  it  lay  upon  the  plaintiff  to  (hew  it);  or 
to  aver,  t::^t  the  abfence  was  eighty  days  together.  Bwob. 
210. 

The  fame  plra  came  on  £.  1726,  in  rhe  cafe  of  ^filter 
ard  Lsivn  //%  and  allowed  bv  the  wh<"lc  court.  Butb,  2 1  r, 
[See  u\\o  ^i.ter  v.  AJyJ'iauinr^  Gilb.  Eq  Rif.  22S. 
aad  Bokenham  v.  Ben'fiild^  dm*  Rep*  393.3  (ix) 

But» 


id)  Doe  on  tbi  demife  ef  Criff  again  ft  Barber.  The  Icflbr 
cbimed  t  rectory -hoL-if.  Uz,  by  leafe  from  the  reAor  for  21 
yean,  dated  the  lyih  N^arcb  1786,  and  io  July  followirg  the 
former  ter.ar.c«  the  rcdtor  and  me  IcITor  of  the  plaintiff,  having 
come  to  an  agreement  that  on  ifluirg  a  writ  of  poflcfion 
under  an  fjcAm-  nt  brought  by  the  Icffor  and  the  redor,  the 
hflbr  Jhouid  h«ve  the  poflrflion,  he  received  the  pofleiSoii 
from  thai  tenant  at  Laiy-day  1787,  and  io  the  Aogu ft  fol- 
lowing p4id  tbe  rent  up  to  Lady-day  X788.  On  the  i7tiiof 
March  17884  the  defend^t  entered  without  any  colour  ^ 

title. 
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But,  qmery,  fays  the  reporter,  if  this  is  a  good  plea  if 
the  refior  and  leflee  join  ;  for  by  non-rcfidence  hifwt 
fmtiiui  he  only  forfeits  his  leafe  and  rent,  not  his  tithes, 
MkMf§H  and  Pr§dgers  v.  Pia/h^  Bunb.  21  f. 

6«  Bilhops  (as  was  obferved  before)  are  not  punifli-  Rrfideoccof 
aUe  hj  the  ftatute  of  the  21  H.  8.  for  non-refidence  upon  ^*^H» 
their  bifliopricks ;  but  ahho'  an  archbilhop  or  bifliop  be 
not  tied  to  be  re&dent  upon  his  biOioprick  by  the  Itatutcs ; 
jet  they  are  thereto  obliged  by  the  ecclefiaftical  law,  and 
may  be  compelled  to  keep  refidence  by  ecclefiaflical  cen- 
fores.    Waif.  €.  37. 

Thus,  by  a  conftitution  of  archbifhop  Langton :  ft- 
Jt§/s  JhaU  A#  careful  to  rtftdi  in  ibeir  cathedrals^  on  feme 


tide,  and  at  the  trial,  the  rcAor  being  wholly  refident  at 
soother  place,  relied  on  the  13  EUx.  c.  xo.  For  the  plaintiff' 
itwas  cootendedy  that  fuppofing  the  ftatute  rendered  the  lea(e 
void  u  between  the  parties  theoifelves,  yet  a  third  perfoo  had 
aorightloqueftion  it, and  particularly  a  ftraoger  who  had  not 
cffsa  a  pretence  of  claim.  That  as  to  the  re6lor,  the  ftatute 
doci  act  require  fuch  a  conftrudlion  as  ftioold  make  the  leafe 
void  without  notice  ;  but  that  fuppofing  it  void,  it  bccama 
feat  the  end  of  the  firft  80  days,  and  then  the  proceedings 
nder  the  writ  of  poiTeftion  in  1786,  and  the  acceptance  of 
itat  in  1787,  would  either  of  them  amount  to  a  redemife,  and 
aakc  the  leftbr  of  the  plaintiff  only  tenant  from  year  to  year. 
Ill  the  court  declared  that  though  they  were  forry  that  fuch 
spofleiEon  u  that  of  the  defendant  ftiould  find  a  ftiield  from 
aa  aft  of  parliament,  the  policy  of  which,  whatever  it  was  at 
ihedmc  when  it  was  pifledj  might  now  at  leaft  be  much 
doabtedj  yet  the  leflbr's  title  under  the  Jeafe  excluded  the 
foggeftion  of  a  fubfequeot  demife ;  and  even  that  would  be 
equally  void,  fince  the  aft  would  afFe£l  a  parole  demife  as 
aiBch  as  a  demife  by  deed.  And  therefore  though  the  de- 
fcpdant  was  a  ftranger  and  wrong-doer,  the  plaintiff  was  non- 
iiuted.    2  T.  Refi.  749. 

It  has  alfo  been  decided,  that  fequeftration  of  a  benefice 
with  cure  upon  Mfjri/acias  is  no  excufe  for  the  non-refidence 
of  the  incumbent,  and  that  a  leafe  thereof  is  void  under  the 
above-mentioned  ftatute.  Rogers  <ff  Mean ,  Gnvf,  i2g.  But 
where  areflor  having  come  to  a  written  agreement  with  his 
Dirilhioners  for  tithes,  and  having  received  the  compofitioa 
ibribaic  time,  abfented  himfelf  for  more  than  80  days  in  one 
years  and  gave  his  parilhioners  notice  to  pay  their  tithes  ia 
kind  ;  the  court  of  exchequer  would  not  allow  him  to  fet  up 
his  own  non-refidence  to  avoid  his  agreement,  and  difmi^cd 
kil  bill  with  cofts.     Jtiifi/bn  v.  fo/ies,  1  Jnfir.  6j, 

5  •/ 


fif  tbi  gfiikitr  fiafts^  and  at  Uaft  in  fmi  part  $f  Lint^  0s 
thij  ftiallfa  U  hi  expedient  for  the  welfen  9/  ibiir  finU. 
Lind.  1 30. 

And  by  a  conftitution  of  Otho  :  What  is  incumbent  up* 

an  the  venerahU  fathers  the  archhijhtpi  and  hijhops  by  their  ofi 

fi&e  to  hi  donoj  their  name  of  dignity^  vubich  is  that  of  bU 

ihop  (epifcopus)  or  fupirimendant^  evidently  expreffoth.    P§r 

it  properly  ancerns  them  (according  to  the  gofpel  exprejjisn) 

io  watch  over  tkeir  flock  by  night.     And  fence  they  ought  to  bo 

a  pattern  by  %sjhich  they  who  are  fubjeSI  to  them  ought  to  r/. 

form  themfehes^  which  cannot  be  done  unlefs  they  fiew  thorn 

amexampli  %  we  exhort  them  in  the  Lord^  and  admonijb  them^ 

that  refiding  at  their  cathedral  churches^  they  celebrate  pr»» 

per  majfei  on  the  principal  feafl  days^  and  in  Lent^  and  in 

jfdvent.     And  they  Jball  go  about  their  dioeefes  at  proper 

fea/ons^  correcting  and  reforming  the   churches^  confecrating^ 

and  fewing  the  word  of  life  in  the  Lord's  fid.     For  the 

better   performance  of  all   which^    they  /hall   twice  in  the 

yoar^  to  wity  in  Advent  and  in  Lent^  caufe  to  be  read  wtto 

them  the  profejfion   which  they   made  at  their  eoeefecrettion. 

Athon.  55* 

And  by  a  conftirution  of  Othobon :  Altbo*  bijhops  know 

ibemfthts  bound  as  well  by  divine  as  ectlefiaflical  precepts  to 

fgrfonal  reftdinco  with  tfjeft^ck  of  God  committed  to  them  ;  yei 

bocaufi  there   an  fome   who  do  not  feem  to   attend  bero' 

MntOy  thorofore  we  purfuing  the  monition  of  Ocho  the  legato^ 

do  oarmftly  exhort  thom  in  the  Lord^  and  admonijb  them  in  vir» 

toso  of  their  holy  obedience^  and  under  atteflation  of  the  divim 

judgments^  that  out  of  care  to  their  flccky  and  for  the  folaa 

of  the  churches  efpoufed  to  them,  they  be  duly  prefent^  tfpnialty 

onfolemn  days  in  Lent  and  in  Advent ;  unlefs  their  abfence  on 

fuch  days  Jball  be  required  for  jujl  cauje  by  their  Juperiors» 

Athon.  118. 

€fpvtb«ii3afi«s        7«  Can.  42.     Every  dean^  majlery  or  wardenyor  chief  go* 

ifld  MSQS'*        vernor  of  any  cathedral  t,r  collegiate  churchy  Jball  be  refsdent  In 

the  fame  fourfcore  and  ten  days  conjundim  or  diviftm  in  every 
year  at  the  leafty  and  then  Jhall  continue  there  in  preaching 
the  word  of  Gody  and  keeping  good  ho/pi  tali  ty  ;  except  bojhedt 
be  otherwife  let  with  weighty  and  urgent  eaufes  to  be  approvid 
by  the  bijhcp  of  the  dicctfcy  or  in  any  other  lawful  fort  difpenfed 
with. 

To  be  approved  by  the  bi/hop"]  By  the  ancient  canon  law, 
perfonal  attendance  on  the  bifhop,  or  (ludy  in  the  uoiver- 
iity,  was  a  juft  caufe  of  non-refidence  ;  and  as  fuch,  not* 
withftanding  the  non-refidencet  imiiled  them  to  all  profits, 
except  quotidians.    GibJ\  172. 

8.  Ojx. 
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S.  Can.  44.     No  pnbindarief  nor  canem  in  cathedral  or  Ofprebendariet 
tolligiate  churches^  having  one  or  more  benefices  with  cure  (and  ""^  einoai. 
not  being  reftdentiariei  in  thijamecathffraiorcollegiotecimrchei)^ 
fl)ail,  under  colour  of  their  jaid  prebtndi^  ahjent  tbemf elves 
from  their  benifices  with  cure  above  the  /pace  of  one  month  in 
the  year^  unleji  it  be  for  fime  urgent  caufe^  and  certain  time 
U  hi  allowed  by  the  bijhop  of  the  diocefe.     And  juch  of  thofuid 
canons  and  prebendaria^  as  by  the  ordinances  of  the  cathedral 
oar  collegiate  churches  do  ftand  bound  to  be  refident  in  the  fame^ 
(ballfo  among  tbemfelves  fort  and  proportion  the  times  of  iho 
foar^  concerning  refidence  to  be  kept  in  the  faid  churches-^  as 
that  fomo  of  them  always  fhall  be  perfonaily  refident  there  ;  ani 
mil  thofi  who  be^  or  /hail  be  reftderttiar:es  in  any  cathedral  or 
coUigtato  churchy  Jhall^  after  the  days  of  their  reftdency  ap^ 
pointed  by  their  local  Jlatutes  or  cuftom  oxpired^  prefently  r/- 
pair  to  their  binefices^  or  fome  one  of  tbem^  or  to  fame  other 
tbargo  where  the  law  requireth  their prefence^  there  to  difcharge 
their  duties  according  to  the  laws  in  that  cafe  frovided.     And 
the  bi/hop  of  the  dioceje  /ball  fee  the  /ame  to  be  duly  performed 
and  put  in  execution. 

So  that  befidei  the  general  laws  diref^iog  the  red- 
dence  of  other  clergymen,  thefe  dignitaries  have  another 
law  peculiar  to  themfelves,  nam  Jy,  the  local  ftatutes  of 
their  refpeftive  foundations,  the  validity  of  which  local 
flatutes  this  canon  fuppofeth  and  affirmeth.  And  with 
TcfpeA  to  the  new  foundations  in  particular^  the  ad  of 
parliament  of  the  6  An,  r.  21.  enadteth,  that  their  local 
ftatutci  (hall  he  in  force,  fo  far  as  they  are  not  contrary 
to  the  conftitution  of  the  church  of  England,  or  the  laws 
of  the  land.  This  canon  is  undoubtedly  a  part  of  the 
conftitution  of  the  church :  So  that  if  the  canon  inter* 
fereth  in  any  refpcd^  with  the  faid  local  ftarutes,  the  ca- 
non is  to  be  preferred,  and  the  local  iUtutes  to  be  in  force 
oolj  fo  far  forth  as  they  arc  xnoJified  and  regulated  by  the 
canon. 

9,  There  dnth  not  appear  to  be  any  difference,  either  OfreftttiMi^ 
by  the  ecclefiaftical  or  temporal  laws  of  this  kingdom, 
between  the  cafe  of  a  recior  and  of  a  vicar  concerning 
lefidence  ;  except  only  that  the  vicar  is  fworn  to  refide 
(with  a  provifo,  unlefs  he  fhall  be  otherwifc  difpenfed 
witnal  by  his  diocefan),  and  the  rcdi  r  is  not  Iwvorn. 
And  the  reafon  of  this  difference  was  this :  In  the  council 
ctf  Laceran  held  under  Aiexan^ier  the  third,  and  in  an- 
other Lateran  council  held  under  Innocent  the  third, 
Sherc  were  very  (Irid  canons  made  againfl  pluralities  $  by 
the  firft  of  thcfe  councils  pluralities  are  reltrained,  and 
ftperj  pcrfon  admitted  ad  eccleftamy  vel  eccleftafluum  mini/ie^ 
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riturif  is  bound  to  reride  there,  and  perfonally  ferve  the 
cure ;  by  the  fecond  of  thefe  councils,  if  any  perfen» 
liaving  one  benefice  with  cure  of  fouls,  accepts  of  a  fe* 
cond,  his  fir(i  is  declared  void  ipfo  jure,  Thefe  canona 
were  received  in  England,  and  are  ftili  part  of  our  cede* 
fiaHical  law. 

At  the  fird  appearance  of  thefe  canons,  there  was  no 
doubt  made  but  they  obliged  all  rtSi^rt ;  for  they,  accord- 
ing to  the  language  of  the  law,  bad  churches  in  i/V//,  and 
liad  henefictum  eccUfiafl'icum  :  and  of  fuch  the  canons  fpoke. 
But  vkan  did  noc  then  look  upon  themfelves  to  be  bound 
by  thefe  canons«  for  they,  as  (he  glofs  upon  the  decretals 
fpeaks,  had  not  tecUftam  quoad  titulum ;  and  the  text  of  the 
law  defcribes  them  not  as  having  benefias^  but  as  bound 
ferfonis  et  ecchftis  difirvirey  that  is,  as  affiftant  to  the  re&or 
in  his  church. 

Upon  this  notion  a  praflice  was  founded,  and  prevailed 
in  England,  which  eluded  the  canons  made  againft  plo* 
f  aitties.  A  man  beneficed  in  one  church  could  not  accept 
another,  without  avoiding  the  firft  ;  but  a  man  pofieffed 
of  a  benefice  could  accept  a  vicarage  under  the  re£fcor  ia 
another  church,  for  that  was  no  benefice  in  law,  and  there- 
lore  not  wi'.hin  the  letter  of  the  canon,  which  forbids  any 
man  holding  two  benefices. 

The  way  then  of  taking  a  fecond  living  in  fraud  of  the 
canon  was  this :  A  friend  was  prefented,  who  took  the 
inftitution,  and  had  the  church  quoad  iituium  \  as  foon  as 
he  was  pofllfled,  he  conAituted  theperfon  vicar  for  whofe 
benefit  he  took  the  living,  and  by  confent  of  the  diocefan 
allotted  the  whole  profit  of  the  living  for  the  vicar's  por* 
tion,  except  a  fmall  matter  referved  to  himfclf. 

This  vicar  went  and  refidcd  upon  his  firil  living,  for 
the  canon  reached  him  where  he  had  the  beneficti  but 
having  no  benefice  where  he  had  only  a  vicarage,  he 
thought  himfelf  fccure  againft  the  fdid  canons  requiring 
refidence. 

This  piece  of  management  gave  occafion  to  fcveral 
papal  decrees,  and  to  the  following  conftitution  €>f 
archbifhop  Langton  ;  viz.  Ne  ordinary  /ball  admit  anf 
one  to  a  vicarage^  who  will  not  porfmaliy  efficiaU  tbortm 
Lind.  64. 

And  to  another  conftitution  of  the  fame  archbifliop«  by 
which  it  is  injoined,  that  vican  who  will  bo  non'^nfidrnt 
Jball  be  deprived.     Lind.  131. 

But  the  abufe  ft  ill  continued,  and  therefore  Otho,  ia 
his  legatine  confticutions,  applied  a  ftronger  remedy,  or* 
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dsdning,  that  mm  /hall  hi  admitted  to  a  vkaragi^  but  toh^ 
renouncing  all  other  bemfices  (if  he  bath  any)  with  cure  offouls^ 
Jballjiuear  that  he  will  make  reftdence  tlyr^^  andflt.jJl  conjiant/y 
/o  rtftde  :  ctberwife  his  w/iitution  /hall  be  null,  and  the  vicar* 
agejhallbe  given  to  another.     Athon.  24. 

And  it  is  upon  the  authority  of  this  conftitution  that 

the  oath  of  refidence  is  adminiftered  to  vicars  to  this  day. 

And  this  obligation  of  vicars  to  refidence  was  further  in- 

forced  by  a  conftitutioii  of   Othobon,    as  followeth  :  /f 

anyjhall  detain  a  vicarage  contrary  to  the  aforefaid  c^n'iitutisn 

if  Otho,  hejhall  net  appropriate  to  biniflf  the  profits  thereof ^ 

kui  Jhali  re/lsre  the  fame  ;  one  moiety  vuhereof  /hall  be  applied 

to  the  ufe  of  that  churchy  arid  the  other  moiety  /hall  be  dijhri^ 

bitted  half  to  the  poor  cf  the  pari/h  an  i  half  to  the  archdeacon* 

And  the  archdeacon  /hall  make  diligent  enquiry  every  year ^  and 

caufe  this  conjl  tut  ion  to  be  /iri^ly  ohjervcd.     And  if  he  /halt 

find  that  am  one  detaindh  a  vicarage  contrary  to  the  premifes^ 

he  fbali  /orthwith  notify  to  the  ordinary  that  fuch  vicarage  it 

vacant^  who  /halt  do  what  to  him  belongeth  in  the  premifes ; 

emd  if  the  ordinary  /hall  delay  to   nfiituti  another  into  fuch  vi* 

iareigi^  he  /hull  be  fu/pended  from  collation  inji^tution  or  pre- 

ftntation  to  any  benefices  until  he  /ball  comply,     Jnd  if  any 

M#  /ball  /Irive  to  detain  a  vicarage  contrary  to  the  premifes^ 

and  perfi/l  in  his  ohfiinaey  for  a  mo^Jh  ;  he  /ha'ly  befides  the 

penalties  /ifore/aid^  be  ip/ofa^o  deprived  of  his  other  ben^ficer 

(if  he  have  any)  ;  and  /hall  be  dfabled  for  ever  to  hold  fuch 

vicarage  which  he  hath  fo  vexatioufiy  detained^  and  from  cb' 

tmning  any  other  ben/fice  for  three  years.     And  if  the  arch- 

deacon  /hall  be  remifi  in  the  premifes^  he  /hall  be  deprived  of 

thi/ljareof  the  aforefaid  penalty  a jfi^ned  to  him^  and  be  fuf- 

fended  from  the  entrance  of  the  churchy  until  he  /hall  perform 

Hsduty.     Aihon.  95. 

So  chat,  upon  the  whole,  the  doubt  was  not,  whether 
redors  were  obliged  to  refidence ;  the  only  queftion  was 
whether  vicars  were  a'fo  obliged  :  and  to  inforce  the  rcfl- 
dence  of  vicars,  in  like  manner  as  of  re6tors,  the  afore- 
faid con  dilutions  were  ordained.     SherL   ibid,   page  20, 

aiy  12. 

10.  Can.  47.  Every  beneficed  man  licenfedby  the  laws  of  Of 
tbit  reeilm^  upon  urgent  occafuns  of  other  fervice^  not  to  r/- 
Jiit  upon  his  benefice^  /hall  caufe  his  cure  to  be  /applied  by  a 
iWrati  that  is  a  /ufficient  and  licenfd  preacher ^  tf  the  worth 
rf  the  bene/ice  will  bear  it.  But  whofceuer  hath  two  benefices^ 
fiall  maintain  a  preacher  licenfed  in  the  benefice  where  he 
4uh  not  rejidif  except  bi  preach  himfelf  at  both  of  them, 
mjmOy. 

And 
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And  by  the  laft  article  of  archbifhop  Wake'i  dire£iiont 
(-which  are  inferted  at  large  under  the  title  Ordinathn)^ 
it  is  required,  that  the  btfhop  ifaall  takecare,  as  much  as 
poffible,  that  whofoever  is  admitted  to  ferve  any  cure,  do- 
rePide  in  the  pariib  where  he  is  to  ferve  ;  efpecially  in 
livings  that  are  able  to  fupport  a  refident  curate :  and 
where  that  cannot  be  done,  that  they  do  at  leaft  refide  fo 
near  to  the  place,  that  they  may  conveniently  perforin  all' 
their  duties  both  in  the  church  and  parifli. 

[By  the  36  G.  3.  c.  83,  The  ordinary  befides  appoint* 
log  to  curates  an  allowance  not  exceeding  75  1:  ^#r  tfmr.. 
may  on  livings  when  the  re£!or  or  vicar  does  not  pnfowaify 
tefid^four  months  in  the  year  at  lea  ft  ^  grant  the  ufe  of  the 
tcfiory  or  vicarage  houfe,  and  the  garden  and  ftable  thereto 
belonging,  fuch  ufe  to  be  granted  to  the  faid  curate  for  the 
fpace  of  twelve  calendar  months  by  the  authority  of  the 
ordinary,  under  his  hand  and  fcsil,  with  power  in  the  faid 
ordinary  to  renew  and  grant  from  time  to  time,  or  a  fur- 
ther fum  not  exceeding  15  I.  per  ann.'xti  lieu  of  fuch  houfe 
garden  and  ftable,  in  cafe  there  (hall  be  none  fuch,  or  it  fhall 
appear  to  him  not  to  be  convenient  to  allot  and  affiga  the 
fame  to  fuch  curate.  Provided  that  the  faid  houfe  garden  and 
ftable  (hall  be  for  the  ufe  of  the  faid  curate  and  his  family  only 
during  his  aSiual  refidence  in  the  faid  re£lory  and  vicarage 
houfe.  Provided  alfothat  the  ordinary  (hall  have  power  atany 
time  under  his  hand  and  feal  to  revoke  the  grant  to  the  faid 
curate  of  the  faid  houfe  garden  and  ftable  or  any  of  them, 
and  alfL  to  infert  in  fuch  grant  fuch  terms  and  conditions 
to  be  obferved  on  the  part  of  the  curate  as  he  (hall  think 
rcafonable.     Vid.  CucatC?,  8.J 

11.  By  the  faculty  of  difpenfation,  a  pluralift  is  ft* 
quired,  in  that  benefice  frcm  which  he  (hall  happen  to 
be  nioft  ablent,  to  preach  thirteen  fermons  every  year;. 
and  to  exercifc  hofpitahty  tor  two  months  yearly,  and  for 
that  time,  according  to  the  fruits  and  profits  thereof,  as 
much  as  in  him  lieth,  to  fupport  and  relieve  the  inhabit* 
ants  of  that  parifb,  efpecially  the  poor  and  needy. 

12.  ^"j  the  I  W,  c.  26.     If  any  perfon  prefented  or  no- 
minated by  cither  of  the  univerfities  to  a  popiOi  benefice 
with  cure,  fliall  be  abfent  from  the  fame  above  the  fpace  of 
fixty  days  in  any  one  year  3  in  fuch  cafe,  the  faid  benefice^ 
fbali  become  void. 
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1^  O  R  general   bonds    of    refignation,    fee   the    title 

'^  fe>tmonp. 

1.  A   rcfignation  is,   where  a  parfon,  vicar,  or  other  Refiimioi 
beneficed  clergyman  voluntarily  gives  up  and  fiirrenders  what,        ' 
his  charge  and  prefernnent  to  (hofe  from  whom  he  received 

the  fame.     Deg,  p.  i,  c.  14. 

2.  That  ordinary  who  hath  the  power  of  inftitution,  Towhentolc 
hath  power  alfo  to  accept  of  a  refignation  made  of  the  b*^** 
fame  church  to  which  he  may  inftitute  ;  and  therefore  the 
rcfpedlive  bifhop,  or  other  perfon  who  either  by  patent 

under  him  or  by  privilege  or  prefcription  haih  the  power 
of  inOitution,  are  the  proper  perfons  to  whom  a  refignation 
ought  to  be  made  (<  )•     And  yet  a  refignation  of  a  deanry 
in  the  kinj's  gifts  may  be  made  to  the  king  ;  as  of  the 
deanry  of  Wells.     And  fome  hold,  that  the  refignation 
nay  well  be  made  to  the  king,  of  a  prebend  that  is  no 
donative:  But  others  on  the  contrary  have  held,  that  a 
refignation  of  a  prebend  ought  to  be  made  only  to  the  or- 
dinary of  the  diocefe,  and  not  to  the  king  as  fupreme  or* 
dhury ;  becaufe  the  king  is  not  bound  to  give  notice  to 
ibe  patron  (as  the  ordinary  is)  of  the  refignation  ;  nor  can 
the  king  make  a  collation  by  himfelf  without  prefcnting  to 
tbebifliop,  notwithibnding  his  iuprerracy.     2  Ro!i*s  Mr, 
3SJ.    ff'aff.  c.  4. 

And  refignation  can  only  be  made  fo  a  fuperior :  This 
ii  a  maxim  in  the  temporal  law,  and  is  applied  by  lord 
Coke  to  the  ecclcfiaftical  law,  when  he  fay;;,  that  there« 
,  fcie  a  bifhop  cannot  refign  to  the  dean  and  chapter  (/"), 
bat  it  muft  be  to  the  mciropo'itan,  from  whom  he  received 
confirmation  and  confccration.     Gib/.  822. 

And  it  muft  be  made  to  the  next  immediate  fuperior, 
nd  not  to  the  mcdi^'C;  as  of  a  rhurch  prcfentative 
10  the  bilhvp,    and    not    to  the  metropolitan,     2  RolFf 

^.  358- 
But  donatives  are  not  refi  enable  to  the  ordinary ;  but  to 

ike  patron,  who  hath  power  to  auir.it.     Gib/.  822. 

And  if  there  be  two  patrons  of  a  donative,  and  the  in- 

eumbent  refign  to  one  of  them,  it  ib  good  for  the  whole. 

Dig*  p.  i,c,  14. 


(/}  Ad  ium  fieri  dtbet  rtnnncia$i9  ad  quern  fptQat  c^nprmath^ 
Jt^.  J.  C.  I.  19. 
(/■j   I  R9IL  Ref.  137. 

3,  Rcgu- 


32Qt  ^efisnatioti. 

Whether  it  moft      3.  Regularly,  refignatioD  mud  bt  made  in  pertbn,  and 
htmadiiapcv*    not  by  proxy*    There  is  indeed  a  Writ  in  the  regiftcr, 

intitlod,  iitera  procuratoria  ad  rejignandum,  by  which  the 
perfoH  conftituted  pro£lor  was  enabled  to  do  all  things 
necefiary  to  be  done  in  order  to  an  exchange;  and  of 
tbefe  things,  refignation  was  one.  And  Lindwood  fup<- 
^pofeth,  that  any  refignation  may  be  made  by  prodor  {g). 
But  in  pradiccy  there  is  no  way  (as  it  feemeth)  of  re« 
figning,  but  either  to  do  it  by  perfonal  appearance  before 
the  ordinary,  or  at  leaft  to  do  it  elfewhere  before  a  publick 
notary,  by  an  inftrument  direSed  immediately  to  the  or- 
dinary and  attefted  by  theVaid  notary  j  in  order  to  be 
prefented  to  the  ordinary,  by  fuch  proper  hand  at  may 
pray  his  acceptance.  In  which  cafe  the  perfon  prefent* 
ing  the  infirumcnt  to  the  ordinary  doth  not  refij^n  momm 
fr§curat9rio^  as  pro£tors  do;  but  only  prefents  the  refigna- 
tion of  the  perfon  already  made.  Gibf.  822.  Dtg.  p.  i.  ^ •  14. 
TVatf.  c.  4. 
Ifoft  be  ibrofate  4.  A  collateral  condition  may  not  be  annexed  to  the 
MdnotcoadU     fcfignation  ;  no  more  than  an  ordinary  may  admit  upon 

condition,  or  a  judgment  be  confefied  upon  conditiont 
which  are  judicial  a£ls.     ff^ai/.  r.  4. 

For  the  words  of  refignation  have  always  been  pitre^ 
fponti^  abfiluti  it  Jimplidtir ;  to  exclude  all  indireft  bar- 
gains, not  only  for  money,  but  for  other  confideratioos. 
And  therefore  in  Gayton*%  cafe,  £.  24  Eliz.  where  the  re- 
Agnation  was,  to  the  ufe  of  two  perfons  therein  named, 
and  further  limited  with  this  condition,  that  if  one  of 
the  two  was  not  admitted  to  the  benefice  refigned,  with- 
in fix  months,  the  refignation  fhould  be  void  and  of  none 
effe£l ;  fuch  refignation,  by  reafon  of  the  condition,  was 
declared  to  be  abfolutely  void.  God.  277.  Gibf,  821. 
I  Still.  334. 

But  where  the  refignation  is  made  for  the  fake  of 
exchange  only,  there  it  admits  of  this  condition,  viz.  if 
the  exchange  (hall  take  full  efieA,  and  not  other  wife; 
as  appears  by  the  form  of  refignation  which  is  in  the  re- 
gifter.     Gibf.  %ii.{h) 

(g)  And  herewith  the  canon   law  agrees.    Jnft.  J,  C.  1. 

(J?)  If  two  parfons  obtain  licence  from  the  ordinary  to  ex- 
change their  benefices,  the  exchange  mufl  be  fully  executed 
by  both  parties  during  their  lives,  otherwife  all  proceedings 
are  void.     See  Rfg*  /•  306.  B.   2  Rep,  74.  B»   Hob.  15a. 

3  Jf'il/'  495- 

By 


iaeflgnation.  321 

By  a  conftltucion  of  Ochobon  :  IVhtrcasfimitlmti  a  man 
Tijigniih  bii  htntficts  that  hi  may  obtain  a  vacant  fee  ;  and 
bargaimtb  with  tbi  collator ^  that  if  he  be  not  eUHed  to  the 
bijhopricky  befhall  have  his  benefices  again  \  we  do  decree^  that 
tbej  Jball  not  be  reftored  to  bimj  tut  fhall  he  conferred  upon 
9tbers  as  lawfully  void.  And  if  they  be  reftored  to  him^  the 
fame  Jball  be  of  no  effeSl ;  and  be  who  Jball  fo  rejiore  hiniy  after 
they  have  be^n  reftgned  if. to  his  hands ^  or  Jball  inftitute  the  r#- 
figner  into  thtm  again ^  if  he  is  a  bifhop  btjhail  be  fujpended 
from  the  ufe  of  his  dalmatic  and  pontificals^  and  if  he  is  an  infe^ 
rior  prelate  he  Jball  bo  Jufpended  from  his  office ^  until  be  Jball 
think  fit  to  revoke  the  fame  ^     Athon.  134. 

5.  No  refignation  can  be  valid,  till   accepted  by  the  Mift l»e  tccepte4 
proper  ordinary:  That  is,  no  perfon  appointed  to  a  cure  J)  *«  proper  or- 
of  fouls,   can  quit  that  cure,  or  difcharge  himfclf  of  it,    ''^^* 
but  upon  good  motives,  to  be  approved  by  the  fuperior 
who  committed  it  to  him  ;  for  it  may  be,  he  would  quit 
it  for  money,  or  to  live  idly,  or  (he  like.     And  this  is 
the  law   temporal,  as  well    as  fpiritual  \  as   appears  by 
that  plain    refolution   which    hath  been    given,   that  ail 
prefentations  made  to  benefices  refigned,  before  fuch  ac- 
ceptance, are  void.     And    there  is  no  pretence  to  fay, 
that   the  ordinary  is  obliged  to  accept ;    fmce   the   law 
hath  appointed   no  known  remedy,    if  he  will  not  ac* 
crpc  any    more   than   he   will    not    ordain*     Gihf.  822* 

i     I  Still.  224- 

\        Lindwood  makes  a  di(li[:£lion  in  this  cafe,  between  a 

care  of  fouls,    and   a  fine-cure.     The    refignation  of  a 

fine-cure,  be  thinks,  is   good  immediately,    without  the 

fttpcrior's  confent  i  becaufe  none  but  he  that   refigneth 

hath  intereft  in  that  cafe  :  but  where  (here  is  a  cure  of 

bull   it  is  other  wife,  becaufe  not  he  ovAy  hath  intereft, 

init  others  alio  unto  whom  he   is  bound  to  preach  the 

word  of  God;  wherefoie  in  this  cafe  it  is  neceflary,  that 

there  be  the   ratification  of  the  bifliop,  or  of  luch  other 

perbn  as  hath  power  by  right  or  cuitom  to  admit  fuch 

idjgQation.     Giif.  823. 

Thus  in  the  cafe  of  the  marchionefs  of  Rcckinghjm  and 
Griffibj  Mar.  22,  1755.  Dr.  Griffith  being  pofiefl'ed  of 
the  two  redlories  of  Leythlry  and  Thurnfco,  in  order 
that  be  might  be  capacitated  to  accept  another  living 
which  became  vacant,  to  wit,  the  re<Siory  of  Handfworth, 
occiited  an  inilrument  of  refignation  of  the  redlory  of 
liCjihley  aforefaid,  before  a  notary  publick,  which  was 
ttiidred  to  and  left  with  the  archbiftiop  of  York,  the  or* 
^■ary  of  the  place  wiihin  which  Leythley  is  fituate.    It 

Vol.  III.  Y  was 


3  2  ?  VitUfn^tim. 

was  objc£led,  thtt  bene  doth  not  appear  to  have  been 
any  acceptance  of  the  refignation  by  the  archbilbops  and 
that  without  his  acceptance  the  faid  refiory  of  Lcythley 
could  not  become  void.  And  it  was  held  by  the  lord 
chancellor  ^clearly,  that  the  ordinary's  acceptance  of  the 
refignation  is  abfolutely  neceflary  to  make  an  avoidance : 
B<it  whether  in  this  cafe  there  was  a  proper  refignation 
and  acceptance  thereof,  he  refer ved  for  further  confider* 
ation  ;  and  in  the  mean  time  recommended  it  to  the  arch- 
bifhop  to  produce  the  r^efignation  in  court*^-  Afigr^ 

wards,  on  the  i7ch  of  April  I755»  the  caufe  came  on 
again  to  be  heard*  and  the  refignation  was  then  prodqcedf 
hut  the  counfel  for  the  excutors  of  the  late  marqiys 
declaring  that  they  did  not  intend  to  make  any  further 
of^pofition,  the  lord  chancellor  gave  no  opinion  upon  the 
refignation,  or  the  effed  of  it)  but  in  the  courfe  of  the 
farmer  argument,  he  held,  that  the  acceptance  of  a  re- 
f.gnation  by  the  ordinary  is  neceflary  to  make  it  efFedual, 
zrxj  that  it  is  in  the  pou'er  of  the  ordinary  to  accept  or 
rf  fufe  a  reHgnation. 

And  in  the  cafe  of  H^Jket  and  Grey^  H,  28  G.  1.  where 
a  general  bond  of  refignation  was  put  in  fuit,  and  the  de- 
fendanc  pleaded  that  he  oflFered  to  refign,  but  the  ordinary 
wviuld  not  accept  the  refignation;  the  court  of  king^s 
bench  were  unaoimoufly  of  opinion,  that  the  ordinary  i«  a 
judicial  officer,  and  is  intruded  with  a  judicial  power  to 
accept  or  rcfufe  a  refignation  as  he  thinks  proper :  And 
judgment  was  given  for  the  plaintiff  (/). 
From  whai'ime  5,  Afttr  acceptance  of  the  refignation,  lapfe  (hall  not 
japir  aftJi  rt  ;.  ^^^  ^y^^  ^l^^  ^j^^  ^^  jioiice  givt  n  :  It  is  true,  the 

cir.  church  IS  voui  immediately  upon  acceptance,  and  the  pa^ 

tron  oji'v  preient  if  he  pleafe  ;  but  as  to  lapfe,  the  gene* 
r<»l  rule  tbac  is  here  laid  down,  is  the  unanimous  doi^rine 
cf  a'.]  (he  bpoks.  Infomuch  that  if  the  biihop  who  ac- 
ctpteci  the  rtfignation,  dies  before  notice  given,  the  fij^ 
»  ntonihs  ihall  not  ccmauncc  till  notice  is  given   by  the 

i!u.irdidn  of  the  Ipii'tuahics,  or  by  the  fucceeding  biflvop; 
w;ih  v.'hodi  ibe  act  or  ii'fi^nation  is  prefumed  to  remain. 


(/)  Sec  Simony  li  I.  Whether  the  ordinary  may  re- 
fufc  10  at^cp'.  A  rciionaiion  vvjtbout  aflianing  aoy  caufe,  or 
fvhcthf  r  iu  iuch  cafc  he  may  be  compelkd  to  afTign  a  fufficicnt 
caufe,  is  ur.cecided.  S'.  e  xne  note  to  the  cafc  of  tbr  iJ:/Jhcp  cf 
Lort.i'M  and  Fytche  ^tmoni?  11.  1,  and  Mr.  i. ;-o;/1.7*$ 
«i()tc  to  1  BL  Ccm.  jc/j. 

7.  ^y 


7.  By  the  31  EI.  c.  6.  r.  .8.  If  any  incumhnt  of  any  Corrupt  fefigotr 
hififfice  with  cure  of  foah^  Jhdl  corruptly  refign  the  farm ;  or  tl«iu 
corruptly,  take  Jor  or  in  rejpe^  of  the  rtftgning  the  fame^  di-^ 
TiiHy  or  indirefffy^  any  penfion^  fum  of  money ^  or  other  benefit 
ujbatfoevn  :  as  well  the  giver ^  as  the  taker ^  of  any  fucb  pen-' 
fion^  /urn  of  money f  or  other  benefit  ccrruptly^  Jhall  lofe  doubU 
the  value  of  the  fum  fo  given  taken  or  had ;  half  to  the  queen, 
and  half  to  him  that  /halt  fue  for  the  fame  In  any  of  her  ma^ 
jofiys  c'jurts  ofritord. 

Any  penfi^n]  Before  this  ftatute,  the  bifhop  in  cafes  of 
jffignatiun  might  and  did  frequently,  affign  a  penfion 
during  life,  out  of  the  benefice  refigned,  to  the  perfon  re« 
figning,     C'bf,  822. 

And  by  the  liatutc  of  the  26  H.  8.  c.  ^.  intitled,  an 
a&  for  the  p^iyment  zf  firfi  fruits  and  tenths^  it  was  enat^ed, 
that  incunribencs  charged  with  pcnfions  payable  to  their 
(ire 'ecefTors  during  their  lives,  ihould  dedudl  the  tentli 
part  thereof  out  of  fuch  payment,  inaGiiuch  as  they  were 
charged  by  th?  faid  a£t  to  pay  the  tenths  of  their  whole 
living  unto  the  king. 

And  by  the  fame  a£l  it  was  provided,  that  no  penfion 
thereafter  (hould  be  aiTigned  by  the  ordinary,  or  by  any 
other  manner  of  agTicmcnt  by  collateral  f^curity  or  other- 
wife,  upon  any  refignation  of  any  dignity,  benefice,  or 
promotion  fpirituil,  above  the  value  of  the  third  part  of 
(he  dignity  benefice  or  promotion  fpiritual  refigned. 

But  now  by  the  afoiefaid  adl  of  31  EL  no  penfions 
vhatfoever  can  be  refervcd. 


nESPON D,  was  a  (hort  inthem  Aing,  after  reading 
^  three  or  four  verfea  of  a  chapter^  after  which,  the 
chapter  did  procrtrd.     Gthf,  263, 

Kcftoration  of  king   Charles  the  Second.     See 
Review  (ConamilBon  of).    See  ZfftaU 


Ya 
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jnOCHET  (t  part  of  the  epircopal  habit),  ia  a  IiBes 
-^  garmeot  gathered  tt  the  wrifti ;  and  differetb  from  a 
farplice,  in  that  a  furplice  hath  open  fleeves  hanging  dowa^ 
but  a  rochet  hath  clofe  fleeves.     Lindw.  251. 

It  was  alfo  one  of  the  facerdotal  vefimeota;  and  in 
that  refpefi  dtflFered  from  a  furplice  in  that  tt  had  at  (lecT€8« 
Lindw.  252. 

Rogation  days.     See  ^^itiaptff 

Right  of  patronage.     See  SUibotDfOftf 

Rural  dean.    See  S)(an0f 


Sabbath.    See  llOitl*0  tiap. 


jI^T.  35*  There  are  two  facraments  ordained  of 
^^  ChrifL  our  Lord  in  the  gofpel,  that  is  to  fay,  baptifm 
and  the  fupper  of  the  Lord. 

Thofe  five  commonly  called  faaaments,  that  ia  to  faji 
confirmation,  penance,  ordqr?,  matrimony,  and  extreme 
uncSlion,  are  not  to  be  counted  for  facraments  of  the  gof- 
pel :  being  fuch  as  have  grown  partly  of  the  corrupt  fbU 
lowing  of  the  apoftles,  partly  are  flates  of  life  allowed  by 
the  fcriptures  ;  but  yet  have  not  like  nature  of  facraments 
with  baptifm  and  the  Lord's  fupper,  for  that  they  have  not 
any  vifible  fign  or  ceremony  ordained  of  God. 

For  the  facrament  of  baptifm.    See  the  title  Xtaptffllt 
For  the  facrament  of  the  Lord's  fupper.  See  the  tide 

ILojU'st  Tapper. 

Sacrilege.    Sec  Cj^utcgf 
Sanftuary.    See  Cj^urcj^. 
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^  H  E  determinations  in  the  courts  of  liW)  relative 
-^  to  tbii  title,  do  not  feem  to  be  delivered  with  that 
precifion  which  is  ufual  in  other  cafes.  And  indeed* 
excepting  in  an  infiance  or  two  in  the  court  of  chancery 
(as  will  appear),  the  general  law  concerning  fchools  doth 
not  fecm  to  have  been  confidered  as  yet  upon  full  and 
folemn  argument.  And  therefore  liberty  of  animadver* 
(ion  is  taken  in  fome  of  the  following  particulars,  which 
would  not  be  allowable  in  matters  finally  adjudged  and 
fettled. 

I.  By  the  7  W  8  ^.  c.  37.  Whereas  it  would  be  a  Power  of  foun'! 
great  hindrance  to  learning  and  other  good  and  charitable  ^'^'^^ 
works,  if  perfons  well  inclined  may  not  be  permitted  to 
found  fchools  for  the  encouragement  of  learning,  or  to 
augment  the  revenues  of  fchools  already  founded  ;  it  (hall 
be  lawful  for  the  king  to  grant  licences  to  aliene,  and  to 
purchafc  and  hold  in  mortmain.  ^ 

But  by  the  9  G.  2.  c.  36.     After  June  24,  1736*  no 
manors,    lands,   tenements,   rents,    advowfons,  or  other 
hereditaments,  corporeal  or  incorporeaL  nor  any  fum  of 
aaoney,  goods,  chattels,  ftocks  in  tne  publick  funds,  fe- 
CHrities  for  money,  or  any  other  perfonal  eflate  whatfo* 
ever,  to  be  laid  out  or  difpofed  of  in  the  purchafe  pf  any 
lands  tenements  or  hereditaments,  (ball  be  gtven  or  any 
Wavs  conveyed  or  fettled  (uniefs  it  be  bona  fide  for  full* 
aod  valuable  confideration),   to  or  upon  any  perfon  or 
perfons,   bodies   politick  or  corpoiate,  or  9therwife,  for 
tBjr  eftate  or  intereft  whatfoever,  or  any  ways  charged  or 
ipcumbred,  in  truft  w  for  the  benefit  of  any  charitable 
vfet  whatfoever ;  uniefs  fuch  appointment  of  lands,  or  of 
money  or  other  perfonal  eftate  (other  than  (locks  in  the 
pvUidk  funds,)  be  made  by  deed  indented,  feaied,  and 
delivered  in  the  prefence  of  two  witncfles,  twelve  kalendar 
■lonihs  at  leaft  before  the  death  of  the  donor,  and  be  in-. 
fOlkd  in  chancery  within  fix  kalendar  months  next  after 
the  execution  thereof ;  and  uniefs  fuch  (lock  in  the  pub« 
lick  funds  be  transferred  in  the  publick  books  uiually  kept 
ISemt  the  transfer  of  flocks,  fix  kalendar  months  at  leaft  be* 
fisrc  Che  death  of  the  donor  :  and  unleis  the  fame  t>e  made 
tn  cake  efFed  m  poiTcffion  for  the  charitable  ufe  mtended^ 
imflicdiately  from  the  making  thereof^  and  be  without 

Y  3  power 
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p'^wer  cf  revocation.     And  anj  aflTurance  o:herwire  oia.'e 
fliall  be  void  (i;. 
Liceitt.  2.  Uy  Ctfff.  77.     No  IBM  (bill  «i3ch  either  in  publick 

fchoul  cr  private  huu<e,  bat  foch  a^  (ball  be  «ikuwed  bf 
the  b  (hop  cf  the  dijcci'e,  or  di dinar y  or  the  |*-«ce,  under 
hts  k^nj  and  fc^I ;  being  founJ -mref,  as  vci!  ict  bis 
learnirr  ?:id  dexterity  in  reaching,  at  i.  r  fober  ar:;  horrft 
corvcrfation,  and  alfo  for  ri;:hl  under fl^ndirg  nf  God's 
true  reiigicr. ;  ar.d  a!'b  except  Y>e  firft  lubfcribe  fim|irtjr  to 
the  firft  and  third  ari.cU-s  in  the  36* h  ranon,  CdrYccming 
the  k!np/»  (Supremacy  ard  the  39  articl^jt  of  relij^rnf  and 
to  the  two  firik  c!aul^»  of  (be  lecond  a;tic!e  concerning  tfic 
book  of  common  piayer,  vi2.  that  it  rcnrainf 'h  nothirg 
contrzry  to  the  uoro  of  G'.>c,  and  may  lawfullv  be  ufed. 

Ar.d  in  the  ca.'c  of  Cory  and  Ffffrr^  T  3c  (.'fir.  2.  a 
c>'n''j!cation  was  grartrd  in  the  court  c^  king*f  brnch, 
a^amli  one  Vk\\o  tLugh:  without  licrnce  in  contem;:t 'i 
the  canon ^ ;  and  (the  reporter  fa\«}  the  reafon  given  by 
the  cvurt  wa<,  thai  the  canons  of  1603  are  good  bf  ?he 
flarute  cf  the  25  Hen.  8.  h  long  as  they  do  nol  impusn 
the  common  law,  or  tbs  prerogative  royal.  2  Ltv»  222. 
G:hJ'.  9;5. 

but  this  ii  unchronologicai  and  abfurd  :  and  as  th^  office 
rf  a  fjhouIiDalter  19  a  lay  rffice  (for  where  it  i»  fupp'ied 
bv  achrr^ymanv  that  i«  onlv  accidental,  and  not  of  anr 
neccAty  at  all ;}  it  is  clear  enough,  ih&f  the  canon  bj  in 
own  flrength  in  ihiscaf^:  is  not  oSligatoiy. 

TherefcTe  we  muft  feek  out  fome  o!her  fnundatiixi  of 
Ihe  ecclefiaftical  jurifdiclioD  :  and  there  are  oi«ny  qiiota- 
fions  for  this  purpofe  fetched  out  of  the  ancient  canon  laa^ 
{Glbf  10Q9.);  which  aV.ho'  perhaps  not  perf c^tj  dccifive, 
^et  it  mud  be  owned  they  bear  that  way. 

The  argument  in  Cr;t'scife,  feemeth,  ro  contain  tbcfbS- 
ftancc  of  what  hath  been  altideeJ  or?  b'ftn  hdes  in  chit 
matter ;  ar>d  cor.«. JuJeth  in  fdvour  of  the  tcc'efiafticil  ju« 
TifJicl»'.»n.  \\>.ich  wa»  thus:  AL  17c?.  In  iht  chin- 
eery  i  C:v  was  l:^*fl!c^  againl!  in  k*'^  f;  iriiudl  court  at 
E^etrr,  :or  teaching  fch<oi  without  liceiice  from  the  hi- 
ftiop  :  And  on  mot'on  be/ore  the  IcrJ  chanceDur,  an  o:- 


tk)  per  t>.e  e::pcr.:lLD  ofth's  aJ:  ui.r.  ngard  to  f>oc?i,  fre 
jB^;tm3!n,  1:.'.  ]!.  ;.  :^!.  And  rt^ie  Ld.  H;ria".-J:r': 
op: n ion  in  -cV/.  C.-^.  v.  •if-uiT/;;*.  2  /Vi.  53?.  Trst  rhocgh 
•  concari  policy  preva^lec  actbe  cimec/  i*ie  leformAtiov^  roe 
poor  bad  be:Ler  n^a^z  Ueked  to  agrjcali'jft  (hko  to  fcbooL 

der 
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der  was  made,  that  caufe  Oioiild  be  Oie wn  why-  a  prohi- 
bition Ihould  not  go,  and  chat  in  iht:  iDean  time  all  things 
ihould  fiay.     On   (hewing  caufc,  it  was  niQved  to  di(- 
charge  the  faid  order,  alled^ing,  thdt  before  the  reforma- 
tion this  was  certainly  of  ecclefuflical  juririidiloo  ;  and 
in  proof  thereof,  was    cited  the  iiih  caiion  of  the  coun- 
cil of  {^ateran  held  in  the  year  1215,  which  canon  haih 
been  ^received  by  cuftom  in  this  kingdom,  and  fo  made 
part  of  our  ecclefiaftical  laws ;    thnt  the  fiatute  of  the 
I  Etiz,  c»  I.  having  rei^ored  the  fpiritual  jurifdidio:!  to 
the  crown,  which  had  been  ufurped  by  tne  pope,  imme- 
diately thereupon   the  queen  fct  forth  ecclcfi iftcal   in- 
JUr.£lions>  one  uf  which  was,  that  no  man  (hould  teach 
fchool  without  being  allowed  thereto  by  the  ordinary; 
that  it  muft  be  admitted,  ihtfe  injuntStions  were  not  con* 
firmed  by  any  adt  of  parliament,  but  ihcir  being  referied  to 
and  mentioned  in  the  5  Eliz.  c.  i.  was  an  argument  that 
the  legiflature  did  approve  them;  that  in  the  i^th  year 
of  that  queen,  the  faid  injundlions  (and  amongft  them, 
this  of  teaching  fchool  without  licence  from  the  ordinary) 
were,  by  the  convocation  then  fitting,   turned   into  ca- 
nons ;  that  aftervi^^rds  tl>e  llatute  of  the  23  Eliz.  c.  !• 
was  the  firft  (l^tute  that  prohibited  it ;  fmce  which,  two 
Others  had  followed  ;  but  none  of  them  tendid  ro  deftroy 
ibe  ecclefiaftical  jarifdidiion,  only,  by  miilcing  the  ofFence 
punilbable   in   both  courts,  gave  a  remedy  where  there 
was  none  before;  that  in  the  firft  )ear  of  king  James, 
the  convocation  mec,  which  reduced  all  the  canons  into 
one  btjdy,  and  then  particularly  made  this  canon,  that 
none  fhould  teach  fcnool  without  licence  from  the  ordi* 
liary ;  and  iho*  it  might  be  difRcult  to  prove  that  the(e 
canons  were  directly  confirmed  by  zGt  of  parliament,  yet 
there  was  a  fort  of  confirmation  of  them  in  the  (latute  of 
cbr  4  Ja.  €.  7.  for  t^e  founding  and  incorporating  a  free 
grammar-fchool     at    North-Leech     in     the    county    of 
Qloucefter,  whereby  the  provoft  and  fcholars  of  queen's 
collie  in  Oxford  viere  to  nominate  the  fchoolmafter  and 
ulber  of  the  faid  fchool,  and  to  make  fuch  ordinances  for 
the  government  thereof  as  they  fhould  fee  meet,  {o  that 
th^  UmcTwere  not  repugnant  to  the  king's  prerogative,  to 
the  laws  and  (latutes  of  the  realm,  or  to  any  eccUfiaJiical 
tamuu  cr  conjiituthns  of  the  thurch  of  England^     But  on  the 
other  fide,  it  was  anfwered,  that  there  could  not  be  one 
canon  or  precedent  before  the  reformation  cited  to  prov^ 
the  keeping  of  fchool  to  be  of  ecclefiailical  cognizance  ; 
for  lliaf  fu^>pofii)g  the  council  of  Latere  to  bav^  been  in 

Y  4  ^vcff 


CTc:y  pirt  thrrecf  rrcci.cd  in  Lnglisd,  j^the 


prodsccC] 


»•••>•    ^  —  •.-^•>    ^   ■-■¥     ^,  »--»■•»  E  ■^^^  I.I.I.  ^    -^  ^  -  ^-  9   vt^p^pAww^vB*  ^la 

church,  in:^  I'jc^  fcborimiflm  to  be  limied  bj  ^  bx- 
ib^p;  wiKi  lA^f  but  reifcoiMf,  maf^T.  tt->tt  he  wto 
taagh:  in  :he  b  Oi.p's  c^u'ch,  fboa!d  be  tpprcvcd  of  bj 
the  bi(hop  ;  that  the  tcicir.z  of  Ichdol  wv  nor  in  the  Oi* 
ture  ttcre^i  frwitua. ;  inc  it  voula  be  nard  to  iSm,  thiC 
it  was  o:  ecciifi.R  ca^iurifd-dion,  or  co^nTzablebr  dieeld 
ec'.ltfuflical  ]«''■!  of  ::.c  ^irgdrm  received  hs  cooiimmi 
uf:,  £t  the  l-ir.c  i.tlc  tr.it  rot  r^rc  find?  frecedcot  of  ary 
fuch  lav  or  ufirt  br'L-rr  t^e  reformaricin  wis  to  be  fond  ; 
ard'tha:  a  to  tr.s  ca.'.:ns  m.ce  lince,  tbev  (?fd  hoc  bicd  a 
laTTsn  I  a!  Cca  vzt  f'j.gc''*ci  to  be)  becaufe  tbe  la  ry 
was  net  reprcfcRttd  in  ccnr:c:tio::  ;  nritSrr  coa!d  a  re- 
fcrcrcc  to  ihs  canor»*  ir.  a  rr:.aie  :ci  tf  parHameot  acd 
anj  greater  wt-^'-t  'o  i*'cm  than  ihrr  •■ad  before;  tbat 
th.s  was  1  cif?  ^rirh  ccf'-vcw  cremt  ccnfidrrarca,  hariog 
befc;r  b-c."  :•:  t-.eo*h-r  c^jrts  of  WcSm^nftcr-hall,  where 
fcc'^i  pffor.r.Tiirs  hsd  bera  gfartci  on  this  very  fairc 
pcir.!,  '.".  '.ricr  t:at  i:  :r.'g"*r  r:c;i»e  a  jsJicia?  deterQlsa* 
tior,  ^■::  the  cth'r  f:dc  wo'j!d  neve-  vfnture  to  go  on  ;  » 
ia  Ut:n£i:'«  cifr,  M  9  W.  the  c^fe  cf  Bc!chan:  ar.d  Bar- 
iij:a::lor,  E.  10  W.  {'.)  CbeiTiiJck's  cafe,  M.  10  \V. 
Scrier's  caie,  T.  i  •  W.  and  one  Davif'-n's  cafe,  T  11 
\V  '«*  that  !  jpi-cfirg  it  to  *-av-  bc^-n  criminal!?  a  Ipintual 
crime,  Tct  being  rr-w  ma'"e  tfirr^ral  -v  fever  J  aAi  of 
pa'Jii3f»er:,  i:  WiS  'herebv  ("-a^  n  frc?ri  t"f  fviritua!  to  the 
tcrr^'-al  •■j'.fd;t:::ori  Bv  \V:i^h:  lord  keercr:  Bo:h  crti'ti 
mav  ^-ivc  a  ccncjrr^nt  i*J:■:*^:  H  en;  and  i  c*i'»'e  ma  j  be 
p jr..;hi-:e  '•ot'^  in  the  one  a'-d  in  the  cf.-r :  Tre  canoss 
cf  a  convcca;  on  d?  rot  bind  the  liirv  wirhcut  an  a&  of 
pjr.!i*r.fr!:  Bu'  I  tlways  wa:-,  an^  ftil!  a.-n  of  cp!r:oo, 
:^at  ktriine  or  S'.hjo:  is  b?  t^c  o?J  'aw?  of  ETzland  of 
ccciff:i::.Cji  coarizance:  AnJ  t-ereft-e  :zz  ihe  '-.rderfcra 
prciib-tjcn  be  d  f  r.ar^td.  'A'hereupTn  i:  wa*  moved,  that 
this  Itbe!  viki  for  teLchr  g  fchcv  !  sereraVt «  w  cnout  (hew- 
ing wha-  k  Tf^  uf  ichoc!  i  ard  'he  co-rt  ch'iftian  cou-d  noc 
bavt  jur:!'j'ciion  or  vf'i?ipz  fc^o-^Is,  reading  fcSooIs,  dan* 
cin-  !croj*s,  or  fuch  .'ike.  To  which  rbc  ford  keeper 
aSsn:ed,  2::ii  thercLpoa  granted  a  probl'riroa   as  to  tlie 
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teaching  of  all  fchools,  except  tirammar  fchools,  which 
he   thought    to  he    of   ecclefiafii^al    cognizance,     i  P. 

[In  (hort,  the  reafon  why  h-fore  ih^  reformation  there 
ire  no  canons  to  be  found,  aflTcting  -hr  junfdiiiion  of  the 
ordinary  over  rrhoomal^ers,  except  among  the  cltr^f 
in  their  own  cathedrals,  fcemo  to  he,  that  in  f^^l,  thcj 
difcouraged  learning  everv  urheie  eiie,  thereby  exalting 
their  own  fuperiority  in  kn'iwledgr.] 

By  ad  of  patliamvnt  the  cafe  llando  thus : 

By  the  23  Eliz.  c.  1.  If  any  pe  /en  or  perfons^  hodypoR" 
tick  cr  €orp$raUy  JbaU  keep  or  mamtatn  any  fcho4mafter  whiib 
flnill  n§t  repair  to  Jome  church  chapel  or  ujuat  place  of  common 
froiyir^  or  be  allowed  by  the  bi/hop  or  ordinary  of  the  diocifa 
vAert  fuch  fchoolmafter  fhf-ll  be  fo  keft ;  hejhall  upon  convi^ion 
in  the  courts  at  WfJiminjUr ^  or  at  the  offtztSy  or  quarter  fef^ 
Ji§n$  of  the  peace  ^  forfeit  for  ev^-y  rr.cnth  fo  keeping  him  lO  /.  5 
omi  third  to  the  king^  one  third  to  the  poor^  and  one  third  t9 
him  that  Jhall  fue :  and  fu^h  ichcolmofter  or  teacher^  prefum* 
htg  t§  teach  contrary  tj  this  a£i^  and  being  tbericf  lawjully 
iwmn^f  Jhall  be  di'abled  to  le  a  teach fr  of  youtl^  and  fuffer 
imfri/onment  without  bail  or  mainprixefcr  one  year. 

The  foliowmg  cafe  fcemeth  to  have  happened  upon  this 
ftatute ;  which  in  the  adjudication,  by  fome  overfight, 
bath  not  been  attended  to :  viz.  E,  1 3  //'^.  K.  and  Doife. 
The  defendant  v^as  indided  for  having  kct  r  tl  fchnol 
without  licence  of  the  bifhop  of  the  diocefe^  jgainft  the 
farm  of  the  itatute.  Upon  which  it  was  moved  t(;  q-afh 
the  indidlment  (being  removed  irto  the  Icmg's  bench  by 
certiorari),  and  the  exceptions  taken  to  the  indidment 
were,  i.  That  there  was  no  ftatute  that  prohibited  keep* 
iflg  fchool  without  licence,  but  the  i  Ja,  e.  4.  y.  9.  and 
the  faid  ad>  prefer  ibed  another  me  (hod  of  procer-drnv. 
2«  This  indi^ment  was  foiind  before  the  joftlces  of  the 
peace  at  the  quarter  feflions  ;  and  they  have  no  pokier  by 
the  ad,  and  therefore  it  was  void.  3.  This  fchool  was 
not  within  the  ad  of  the  i  Ja*  becaufe  the  ad  extends 
byt  to  grdmmnr  (cho'ls ;  and  this  fchool  was  for  writing 
ami  reading.  And  aftcwards,  after  a  rule  made  10  (hew 
caule«  the  mditt:*i''nt  was  qu^fhed.     £.  Raym,  672. 

Further:  Bv  the  i  Ja.  c  4.  \  9.  hlo  perfon  Jhall  keep 
muf  ftheoi,  or  be  a  jchoolma/ler  out  of  any  of  the  umverjities 
mr  €§liegc9  tif  this  realm^  except  it  be  in  fome  public  or  freo 
gfmmmar  fchool^  or  in  fome  fuch  nableman's  ',r  gentleman* s 
tttf/iltts  uro  not  ncufanfs^  or  when  the  fame  fcboolmajler  Jl)all 
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hf  facially  Ucf/ed  ibtriunta  hj  tbt  arthbijlep  Uj/ 
aiatt  ef  tht  fpirituai'li.-i  r,f  that  imifi  \  upan  pain 
thtjchwrnajItT^  ai  alfa  tht  part)  that  fi>ailret^n 
any  fUihf;he}lviaJUr^  Jhsll  jo'ftU  ttub  of'  iktm  fi 
je  u-tlin^ly  afftnitig  ^<j/h.  \  half  ta the  klngy  and  , 

th,.tfi'aL:fu.. 

AiiJ  by  tt.e  i;}  li.  14  C.  2.  c.  4.  Eviry  fthaelm^ 
in^  tii.y  puliu':   s'  pt iv itt  jcboel,  end  ivtry  ptrftn  . 
*r  Ituchi'g  iir.yy.ulo  in  any  hsu ft  or  privalt  famly 
er  Jih^clmiiitcr,  Jha.l  btfart  his  admij^a/uijtribt  IL 
tien /ellsu  irg,  viz.  "  I  A.  li.  do  acclare,  that  I  - 
"  form  t'j  the  liturgv  of  the  church   of  Englamt. 
»•  now  by  law  cft»b!'i(h<:d ."     /AS/f->  Jhal!  bt  iub.c 
fart  thi  a:\ljbfiitpt  lijhep,  tr  trdiuary  tf  ti/t  di»itfi ; 
that  tvtry  pcj-n  fv  failing  in  juch  fubftriptiotii  Jbai 
hit  Jihiol,  and  be  biwly  jijui'td  anJ   ipfo  i-Atio  dtp 
tht  fame,  aid  the  fuid  fcbatl  jhyd  bt  void  at  if  fueb  l 
failing  were  uaturatk  dead. 

And  if  aiy  fckos-.ma/ler,  »r  uher  pirfiHy  itffftl 
tiaebing  y  otiih  iti  any  friwiti  hauft  ar  family  at  a  lutw  ttr 
iio^^r,  jh^U  "ifltui}  er  teaih  aay  yaittb  as  a  1t1t9f.tr  ■ 


majllr^  h^ai  c  iicin.1  chmntd  fn 

',::  *  o.< 

hbijhtp^J^ 

irdinatjoftht  diac/fr,  aumJing  le 

the  laUJt 

^n.i/lmmtM 

fea!m,  (fir  wi«*  hifiail  pay  i3 

i.  „!,.)  0.J  ii/«.  A, 

firipii,,  »,  ./.,  ,/Md  i  tiffll/..  It.  fr/l  .ff.K,  ftfi. 

m'nihs  impTifsiuTuat  vjiihevi  baili 

t  .W/.» 

>vuyfiN$tU 

ithtr  fih  3pni,,jha!l  J>:ftr  tb'< 

t  atntht  i 

tul  tail,  uttii  aljo  farjctt  U  tbt  ki 

•etit/t^./sKJti 

*0,  It;   ^ 

M.  9  C.  %.  The  ii'i.tgiiiill  ll»  bigisp  of  IjtdjgH 

Cfvini'j.     A  mlijulajnm.y&Fd 

.»»* 

ti&<»pf  t*^^H 

Jlccntit  to  R„fim>z,l,  a,  cJ«||i 

^£d 

WTM  nofli^H 

lifllcr  of  a  hcc  ^irammai,  tf^ 

MB 

■dmrttH 

tfhich'lic  rclutncd,  th^ta.tr 

^H 

^KduciI  wj^l 
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^1 
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^H 
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^1 

Kh^^^^H 
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feth  fome  necefTary  qualifications,  which  it  is  reafonable 
(bould  hc^^xamjncd  into.     Str.  1073. 

By  the  feveral  (lamp  afis,  the  licence  to  fchoclmaders 
and  tutors  (hall  be  on  a  double  5{h.  ftamp. 

[The  ordinary  mav  alio  examine  the  party  applying  for  Thcor^InaTy 
a  licence  to  teach  a  gramnfiar  fchool,  as  10  his  U/irn  ng^  as  "wy  eumnet 
well  as  his  morality  and  religion;  and  it  is  a  gool  rcfurn    'iyinj^f'r^aJir^ 
to  a  mandamus  to  the  ordinary  t<^  <^j\u\l  a  lirciice,  tj  iiate  ce'ir«,  as  lohit 
chat  he  fufpended  th*r  granting  of  it  until  the  putv  viould  n>"''*n*f  «*««*- 
fubmit  himfeit  to  be  examined   **  touching  fiis  fuffi*  iency  "''*""     *'•*•► 
in  learning."     Rex  v.  the  Archhijhof  of  TofJt.    6  '/'.  -R//>. 
490-] 

After  licence  obtained ;  the  fchoolmafter  mufi  tjkc  the 
oachf|  and  exhibit  a  certificate  of  his  having  received  the 
facrament,  at  the  quarter  feffions,  as  other  peiloii^i  qujli- 
fying  for  offices. 

And  by  Can,  137.  Ev^ry  fchoolmaftcr  (hall,  at  the  bi- 
Ihop's  fir  ft  vifitation,  or  at  the  next  vifitation  after  bis  ad- 
miffion,  exhibit  his  licctice,  to  be  bv  the  faid  bi(hop  cither 
allowed,  or  (if  there  be  juil  caufe)  difallowed  and  re- 
jeded* 

3.  By  the  II  6*^  12  JV,  c.  4.     If  any  papift,  or  perfon  Roman  Ciho- 
maiking  profefljao  oJ  the  popi(h  religion,  (hall  keep  fchooU  ^Irtert  °*^ 
or  cake  u\\o\\  himfHf  the  education  or  government  or  board- 
iRg  of  youth  ;  he  (hd!l  be  adjudged  to  perpetual  imprifon- 
tueaCj  in  fuch  place  within  this  kingdom,  as  the  king  by 
advice  of  his  privy  council  (hall  appoint.    /•  3. 

[But  by  31  C.  3.  f.  32.  /.  13  —  17.  No  ecclefiaftick 
or  other  perfon  profefling  the  Koman  catholick  religion  who 
Amll  take  and  fubfcribe  the  oath  of  ailt-giance  abjuration 
and  declaration  thereby  prefcribed  (for  which  fee  IDat^S, 
90.  B.)  (hall  be  profecuted  in  any  court  i^hatfoever  for 
teaching  and  inftrucling  youth  as  a  tutor  or  fchooIma(ter. 
But  before  any  perfon  (hall  be  pcrmitceJ  to  kei-p  a  fchool 
for  the  eJucatir>n  of  youth,  his  or  l:er  name  as  a  Ronian 
catholick  fchoolmafter  or  fchool  miltrefs  (hail  be  recorded  at 
the  quarter  or  gener^il  feflion  of  the  peace  f6r  the  cuunty  ^ 

or  other  divition  or  place  where  fuch  fchool  (hall  be  fituat- 
cd  by  the  clerk  of  the  peace  of  the  faid  court,  who  is  to 
record  fuch  name  and  defcription,  and  ;o  give  a  cerfificate 
f hereof  on-demand.  Provided  Chat  nothmg  in  tha:  ^St 
coatained  (hah  make  it  lawful  to  found  endow  or  e(la- 
bli(h  any  rcligiou<<  order  or  fociety  of  perfons  bound  by 
monaflick  or  relig'ous  vows,  or  any  fchool  academy  or  col* 
l#ge,  by  perfons  profe(fing  the  Roman  catholick  religion^ 
thefe  realms,  or  the  dominions  (hereunto  belong- 
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ing ;  and  that  all  ures  trufts  and  difpenfationi  whether  of 
real  or  perfonal  property  which  immediately  before  the  24 
June  179X9  fliall  be  deemed  to  be  fuperfiitious  or  unlaw- 
ful {hall  continue  to  be  fo  deemed  and  taken.  Provided 
aUo  that  no  perfon  profeffing  the  Roman  catholick  religion 
(hall  obtain  or  hold  the  maiterlbip  of  any  college  or  fchool 
of  royal  foundation,  or  of  any  endowed  college  or  fchool 
for  the  edifcation  of  youth,  or  (hall  keep  t  fchool  in  either 
of  the  univerfities.  or  fhall  receive  into  his  fchool  for  edu- 
^  cation  the  child  of  any  proteitant  father.] 

Difltoterf.  ^,  By  the  17  C.  2.  e.  2.     It  (hall  not  be  lawful  for  any 

perfon  who  (hall  take  upon  him  to  teach  or  preach  in  any 
meeting  or  conventicle  under  pretence  of  any  exercife  of 
religion,  or  for  any  other  perfon  who  (ball  not  firft  take 
«and  fubfcribe  the  oath  foilowi;)g,  and  who  fhall  not  fre» 
quent  divine  fervice  eftibiiihed  by  the  laws  of  thi«  king- 
dom,  to  teach  any  publick  cr  private  fchool,  pr  Cake 

any  boarders  or  tablers  th^t  are  taught  and  inftrufled  bjr 
himfelf  or  any  other;  cd  pain  of  40 1,  one  third  to  the 
king,  one  third  to  the  p^or,  and  one  third  to  him  that 
{hall  fue  in  the  courts  at  VVeftminfler  or  at  the  affixes  or 
qujrttr  feifions.  Which  o^\\i  is  as  followeth:  ^^  i  A.  B. 
^^  do  fwear,  that  it  is  not  lawful  upon  any  pretence  wbat- 
^^  foever,  to  take  arms  againfl  the  king  \  and  that  I  do 
**  abhor  that  traiterous  pofition  of  taking  arms  by  hit  aiH 
<*  thority  againft  his  perfon,  or  againft  thofe  that  areco0« 
**  miiTioned  by  him  in  purfuance  of  fuch  commiffiont;  and 
*^  that  I  will  not  at  any  time  endeavour  any  alteration  of 
**  government  cither  in  church  or  fta'e," 

But  by  the  1  l^  c.  i8.  commonly  call.d  the  n&  of  to- 
leration; neither  the  faid  a£(,  nor  the  before-reciied  aft 
of  the  2;^  Ll:z,  c\  i.  nor  any  other  made  againft  (Mipifts 
or  popifli  rccufants  (except  as  therein  excepted),  (hall 
extend  to  protcftant  diflcnters  qualified  according  to  that 

aa. 

And  by  the  19  G.  3.  c,  44*  No  diflenring  minifter, 
nor  any  other  proteftdnt  diflcnting  from  the  church  of 
En^land^  who  fliall  take  the  oaths  and  fubfcribe  the  de- 
claration directed  bv  the  faiJ  a<Et  of  i  JV,  and  another  fie- 
claration  injoined  by  (his  present  zQ,  (for  which  fee  Title 
Dijfentcrs)  fiiall  be  profecuted  in  any  court  whatfoever, 
for  teaching  and  inftrufling  youth  as  a  tutor  or  fchool* 
mafter.  Provided,  that  this  fhiiU  nut  extend  to  the  en- 
abling  any  perfon  diflenting  from  the  church  of  Englani 
to  hold  the  mafterfbip  of  any  college  or  fchool  of  royal 
foundation)  or  of  any  other  endowed  college  or  fchool  for 

the 
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the  education  of  youth,  unlefs  the  fame  (hall  have  been 
founded  fince  the  fir  ft  year  of  IViliiam  and  Mary^  for  the 
immediate  ufe  and  benefit  of  proteftanc  diflenters. 

5,  In  Balii^%  cafe,   M,   %\   C.  2.  it  was  held,   that  whether  the  or- 
where  the  patronage  is  not  in  the  ordinary,  but  in  feofiees  J^  toSlpriwl* 
or  other  patrons ;  the  ordinary  cannot  put  a  roan  out :  and  tioo, forceach- 
a  prohibition  was  granted  ;  the  fuggeftion  for  which  was,  iag  witkovt  li* 
that  he  came  in  by  eIe£^ioi),  and  that  tt  was  his  fieehold,  ^^^^^* 
2  Keb.  544. 

Upon  which  Dr.  Gibfon  juftly  obferves,  that  if  this  be 
any  bar  to  his  being  deprived  by  ordinary  authority  ;  the 
prefentation  to  a  benefice  by  a  lay  patron,  and  the  parfon's 
freehold  in  that  benefice,  would  be  as  good  a  plea  againft 
the  deprivation  of  the  parfitn  by  the  like  authority.  And 
yet  this  plea  hath  been  always  rejeded  by  the  temporal 
courts.  And  in  one  c i re urr (lance  at  lead,  the  being  de- 
prived of  a  fchool,  notwithftanding  the  notion  of  a  free- 
hold, is  more  naturally  fuppofed,  than  deprivation  of  % 
benefice;  becaufe  the  licence  to  a  fchool  is  only  during 
pieafure,  whereas  the  infHtution  to  a  benefice  is  abfolute 
and  unlimited.     Gibf.  mo. 

6.  By  Con.  78.  In  what  parifh  church  or  chapel  foevcr  Inwhttctfeai. 
there  is  a  curate,  which  is  a  mafler  of  arts,  or  bachelor  'h7pr*mneciii 
of  arts,  or  is  otherwife  well  able  to  teach  youth,  and  will  tticbiogichool. 
willingly  fo  do,  for  the  better  increafc  of  his  living,  and, 
training  up  of  children  in  principles  of  true  religion  ;  we 
will  and  ordain,  that  a  licence  to  teach  youth  of  the  parifh 
where  he  ferveth,  be  granted  to  none  by  the  ordinary  of 
that  place,  but  only  to  the  faid  curate  :   Providrd  always, 
that  this  conftitution  fhall  not  extend  to  any  parifh  or  cha- 
pel in  country  towns,  where  there   is  a   publick  fchool 
foanded  already  ;  in  which  cafe,  we  thitik  it  not  meet  to 
allow,  any  to  teach  grammar,  but  only  him  that  is  allowed 
for  the  faid  publick  fchool. 

7.  By  Can,  79.   All  fcb^Glrm fieri  fl}a!l  teach  in  engU/h  or  OHertobeob- 
b/tir,  as   the  children  are  able  to  bt-ary  the  larger  or  Jh^rter  fer? c4  thefcia. 
tmiicbifmy  heretofore  by  fublick  authoity  fet  foith.     And  a% 
wfton  as  any  fermon  flmll  be  upcn  holy  af*d  ffjiival  days,  u- it  bin 
tbeparijb  where  they  teach^  they  jhallb'^ing  their  fjjclars  to  the 
ikotrcb  where  fuch  Jermi.n  Jhall  be  viade^  and  ti^cre   fi^.  them 
fmietly  and fobtrly  behave  themJeiv.Sy  and  fuai.  cxauAkc  them  at 
Umis  convenient  after  thtir  return^  wh.t  they  have  born  away 
of  fiuh  fermons.     Upon  other  dass^  and  at  other  timcs^  they 
^oUl  train  them  up  with  fuch  fentences  of  holy  fcriptures^  as 
JkaU  h  moft  expedient  to  induce  them  to  all  godlinefs*     Ani 
Atyflfall  teach  the  grammar  fit  forth  by  king  Henry  //;/  eighth  ^ 
•  a^.d 


and  conitnuid  in  the  times  of  king  Edward  tbijixth  and^t/m 
Elizabeth  of  ncbU  memorf^  and  nono  oibgr.  And  if  any 
Jchoolmofler^  hoing  licenfed^  and  having  fubfcribid  as  is  aforo* 
faidy  ft  all  cffind  in  any  of  the  prtmifes^  or  eitbor  fptak  wriu 
or  Uaih  QgQtnflany  thing  wbenunto  hi  bath  formsrly  fubfcribid^ 
if  upon  adm'.nition  by  thi  ordinary  he  do  not  amend  and  reform 
himlef^  let  him  be  fufpended  from  tf  aching  fcbcol  any  longer. 

The  larger  or  Jhoit*r  catechifm']  The  larger  is  that  in  the 
hr)Gk  of  tc^irr.on  prayer :  The  (horter  was  a  catechiffD 
lie  f'  rch  by  king  Edward  the  fixth,  which  he  by  his  letters 
r'icent<:  corr.rr.^nJtd  to  be  taUf>ht  in  all  fchools  ;  which  wu 
exrfn^incd,  reviewed,  ?nd  corrected  in  the  convocation  of 
1502,  ^nd  publiflicd  with  thofe  improvemems  in  1570^  to 
V-<  ii  <>uidc  t(j  the  younger  clergy  in  the  iiudy  of  divinity, 
a>  containing  the  fuin  and  fublUnce  of  our  reformed  reli-. 
giup.      Gihf,  374« 

ShuHbnng  their  fchran  to  the  church]  E.  lO  bf  \i  W. 
BiUham  and  Barnardtji'.n,  The  chief  queftion  was,  whe- 
ther a  fchcolmaftermighc  be  profecuced  in  the  ecclefiafticfl 
court  for  not  bringing  his  fcholars  to  church,  contrary  to 
this  canon.  And  it  was  the  opinion  of  the  court  that  the 
TchoolmaOer^beinga  layman,  was  not  bound  by  the  canons. 

1  P.  miL  32. 

iirntnrttar]  Compiled  and  let  forth  by  William  Lilly  and 

others  fpecially  appointed  by  his  majefiy;  in  the  prefact 

tp  which  book  it  is  declared,  that  ^^  as  for  the  divcrfity 

*'  of  grammars,  it  is  well  and  profitably  takco  away  by 

^^  the  king's  majcfty's  wifdom  \  who  forefeeing  the  incQii* 

H  v^niencc,  and  favourably  providing  the  remedy,  cauM  • 

*^  cne  kind  of  grammar  by  fundry  learned  men  to  be  djli- 

^'  gently  drawn,  and  lb  to  be  let  out  only  ;  every  wjtiere 

^  to  be  taught  fur  the  ufe  of  learners,  and  for   avoiding 

*'^  the  hurl  in  chanciim  of  Ichoolmartcrs," 

Subteatoa  ^'  By  tho  4.J  £/.  r.  4.     Where  lands   rents   annuities 

cummiHion of      goods  or  money,  given  tor  maintenance  of  free  fchools  or 

piou«ufesw(^'f'*  ichools  of  le.irtil.ig,  hj'-e  been  luifupplied,  and  there  are 

rj«iei«no      -    ^^^  jpecial  vilitois  or  governors  ap')ointcd  by  the  founder  ; 

the  lord  chancellor  m.iy  award  commilllons  under  the  great 

feal,  to  inquiic  and  Cake  order  therein. 

\v*hrTherthe  9*   Whether   a    mandamus  liech  for  reftoring  a  fchooU 

vifaor't  powfr     maUtr  or  ufher,  when  in  tact  they  have  been  deprived  by 

i»  cwclufive.       jj^g  1^^.^]  vifitors,  is  doubtfully  fpokcn  of  in  the  booka  df 

common  law  ;  and  the  pleadings  upon  them  feeni  not  tQ 
touch  the  prcfent  point,  but  10  turn  chiefly  upoix  thi9» 
Whether  they  are  t<i  be  accounted  offices  of  a  publiek  or 
private  nature.     Cuf,  mo. 

Tbiii 
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Thus  in  the  cafe  of  the  iing  againft  the  bailiffs  of  Mot^* 
iitL  A  mandamus  was  granted,  to  reftore  a  man  to  the 
>ffice  of  under- fchoolmafter  of  a  grammar  fchoo!  af  Mor- 
peth, founded  by  king  Edward  the  fixth  :  The  fame  be- 
ng  of  a  publick  nature,  being  derived  from  the  crown. 
J/r.  58. 

And  the  diflindlion  (eemeth  to  be  this :  If  thev  (hall  be 

« 

iecmed  of  a  publick  nature,  as  confiituted  for  publick 
government ;  they  (ball  be  fubjedt  to  the  jurifdidion  o^ 
he  Icing's  courts  of  cofffmon  law;  but  if  ihey  be  judged 
natters  only  of  piivatc  charity,  then  they  are  fubject  ro 
:he  rules  and  ftatutes  which  ihc  founder  ordains,  and 
:o  the  vifitor  whom  he  appoints,  and  to  00  other.  L. 
Raym,  5, 

In  the  cafe  of  colleges  in  the  univerfitiest  whether 
Founded  by  the  king  or  by  any  other,  ic  feemeth  now  to 
be  fettled,  that  they  arc  to  be  confulered  as  private^efta- 
blifhments,  fubjc6t  only  to  the  founder,  and  to  the  vififipr 
whom  he  appointcth  :  and  it  doth  not  feem  cafy  to  difcefti 
any  difFtrence  between  fchools  and  colleges  in  this  re- 
fpca  (n), 

10  //.   1725.     EJen  and  F^/l^r.     The  free  grammar  rorernofief 
fchool  of  Birmingham  was  founded  by  king  Edward  the  nomine  we  aflt. 
fixth,  who  cnt^owed  the  faid  fchool,    and  by  his  letters  '*^'®"' 
patent  appointed  perpetual  governors  thereof,  who  were 
thereby  enabled  to  malcc  laws  and  ordinances  fog  the  bet- 
ter government  of  The  faid  fchool,  but  by  the  letters  pa- 
tent no  exprefs  vintor  wa?  appointed,  and  the  legal  edate 
of  the  cndov/nvjnt  was  vcftcJ  in  thefc  governors.     After  a 
commiffion  had  iflncd  under  the  great  fcal  to  infpedl  the 
management  o(  t^e  governors,  and  all  the  exceptions  be- 
ing already  heard  and  over-ruied,  it  was  now  objected  to 
this  comrnifliim^  th;.c  the  kintr  having  appointed  gover- 
nors, had  by  implication  c:ude  thtm  viiitorslikewife;  the 
confequence  cf    which    was,  t!  at   the   crown  could  not 
iflue  a  comminion  ro  viHt  or  infpc^l  the  cor.du(3  of  thefe 

Ewemors.  T  he  mitrcr  firft  came  on  before  lord  chan- 
Uor  MaccIesficIJ,  and  ahcrw.ird^  bcf.'relord  King,  who), 
defircd  the  adiliar.cc  of  lord  chiif  juflice  Eyre,  and  lord 
chief  baron  Gilbert ;  and  accordingly  the  opinion  of  the 
court  was  now  delivered  fcriatim,  that  the  commifTion  was 
good,     1,  It  was  laid  down   as  a  xule,  that  where  the 


(m)  For  the  general  p<>^»-er  and  jurifdi^ion  of  a  vifitor,  fee 
pilUgt^^  6, 7  i  and  ti^ttitalB,  3. 

king 
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king  IS  foander,  in  that  cafe  his  majefty  and  hii  rucceflbrt 
are  vifitors  i  but  where  a  private  perfon  is  founder,  tkere 
fuch  private  perfon  am^  his  heirs  are  by  innpiicatioa  of 
law  vifitors.     l.  That  tho'  this  vihtatorial  power  did  re- 
fult  to  the  founder  and  his  heirs,  yet  the  founder  might 
veft  or  fubftitute  fuch  vificatorial  right  in  any  other  perbn 
or  his  heirs.     3.    They  conceived  it  to  be  unreaf^nable^ 
that  where  governors  are  appointed,  thefe  by  confirudion 
of  law  and  without  any  more  fliould  be  vifitors,  IhouU 
have  an  abfolute  power,  and   remain  exempt  from  being 
vifited    themfeivcs.     And    therefore,    4.    That   in   fhofe 
cafes  where  the  governors  or  vifitors  are  faid  not  to  be  ac- 
countable, it  muft  be  intended,    where   fuch  governors 
have  the  power  of  government  only,  and  not  where  tbejr 
have  rhr  legal  cftate  and  are  intruded  with  the  receipt  of 
the  rents  and  profits  (as  in  the  prefent  cafe) ;  for  it  would 
be  of  the  moft  pernicious  confequence,  that  any  perfooi 
intrufted  witn  the  receipt  of  rents  and  profits,  aad  efp^ 
cially  for  a  charity,  iho'  they  mifemploy  never  fo  much 
thefe  rents  and  profits,  fhould  )et  not  be  accountable  for 
their  receipts  :  this  would  be  fuch  a  privilege,  u  might 
of  itfclf  be  a  temptation  to  a  breach  of  trufi.     5.  That 
the  word  governor  did    not  itfclf  imply  vifitor ;  and  to 
make  fuch  a  conftrudiion  of  a  word,  againft  the  commoa 
and  natural  meaning  of  it,  and  when  fuch  a  drained  COD- 
ftru£iion  could  not  be  for  the  benefit,  but  rather  to  the 
gre:^t  prejudice  of  the  charity,  would  be  very  unreafonabk; 
bcfides,  It  would  be  making  the  king's  charter  operate  to 
a  double  intent,  which  ought  not  to  be.     And  the  com- 
mi/Iion  under  the  great  fcal  was  refolved  to  be  well  iifucd. 
2P. /^//.  325. 

II.    The    followine  trafe    rtlateth    particularly  to  a 
church  ;    but  is  cqualh'  applicable  to  and  far  more  fit- 
quently  happtncth   in  the  c^fe  of  fchools.     It  is  thitot 
>on«rtiie  Jimiied  I'f'attham  church,  II,  1716,  Edward  Denny,  carlofNor- 
Bumbcr.  wich,  being  feifcd  by  grant  from  king  Edward  the  (ixtbi 

of  tr^e  fcite  and  demefsics  of  the  diflblved  monaftery  of 
Waldiam  Holy  Crofs,  and  of  the  manor  of  WalthaiDi 
and  of  the  patronage  of  the  church  of  VVaitham,  aodw 
the  right  of  nominating  a  minliler  to  officiate  in  theluo 
church,  it  being  a  donative,  the  abbey  being  of  royw 
foundation,  by  his  v»?ill  in  1 636,  amongd  other  tbinp 
the  (aid  carl  dcvifed  a  h.  ufe  in  VVaitham,  and  a  rent 
charue  of  ico  1-  a  \car,  <:nd  ten  loads  of  wood  to  beanou* 
ally  taken  out  of  the  forcit  of  Waltham,  and  bis  right oC 

nominating  a  miniller  to  officiate  in  the  (aid  chuicby  ^ 

fix 


Whether  the 
Craft  furvivfth, 
on  the  feoffees 
dying  away  be- 


t 

fix  truflecs  and  their  beiri.  of  which  Sir  Robert  Atktoi 
^is  ohe,  in  truft  for  the  perpetuil  maintfenance  of  thft 
iiiioifter»  to  be  from  time  to  time  nominated  by  the  tnif^ 
tecs  i  and  direfied  that  when  the  trufteei  were  reduced  to 
the  number  of  three,  they  ibould  chufe  others.  It  fo  fell 
out,  that  all  this  truftees,  except  Sir  Robert  Atkins,  were 
dead  ;  aiid  he  alone  took  upon  him  to  enfeoff  others  to 
fill  up  the  numbet' ;  and  now  the  furvlving  truftees  (of 
the  laid  Sir  Robert*^  appointment)  did  nominate  Lapthorn 
to  officiate ;  and  the  lady  Floyer  and  Campion,  who  werd 
owners  of  the  diflblved  mohaftery  and  of  the  manor, 
claimed  the  right  of  nomination  to  the  donative,  ahd  had 
nominated  Cowper  to  officiate  there,  and  he  was  got  into 
pofleffion*  The  bill  was,  that  Lapthorn  might  be  ad« 
mitted  to  officiate  there,  to  be  quieted  in  the  pofleffion^ 

Iihd  to  have  an  acCblint  of  the  {fronts.  By  the  defendants 
t  was  amongft  other  things  inCfted,  that  the  trufiees  hav- 
ing negiefied  to  convey  ov^r  to  other!,  wheh  they  werii 
ieduced  to  the  number  of  three,  and  the  legal  eftate  cbhi* 
ing  only  to  one  fingle  truftee,  he  had  not  power  to  ek&, 
btbers ;  btit  by  that  means  the  right  of  nomination  refulted 
back  to  the  grantor,  and  belonged  to  the  defendahti,  nirhd 
kad  the  efUte,  and  flood  in  his  place  ;  or  at  leaft  the  court 
oog^t  to  appoint  fuch  truftees  as  (bould  be  thought  pro- 
per* By  Cowper,  lord  cbahcellor ;  it  is  only  diredory 
to  the  truftees*  that  when  reduced  to  threes  they  Ifaoald 
fin  tip  the  number  of  truftees  ;  and  therefore  altho'  they 
aegleatd  fo  to  do,  that  would  not  extinguifli  or  deter- 
mine their  right ;  and  Sir  Robert  Atkins,  the  only  furvi- 
viog  truftee,  had  a  better  right  than  any  one  elfe  could 
pretend  to,  and  might  well  convey  over  to  other  truftees  ; 
itwas  but  what  he  ought  to  have  done :  and  it  was  decreed 
for  the  plaintiff  with  cofts,  and  an  account  of  profits  ; 
but  the  mafter  to  allow  a  a  reafonable  falary  to  Cowper, 
whilft  be  oflSciated  there*     2  Firn.  749, 

12.  By  the  43  Etiz.  c.  24    All  lands  within  the  parifh  Ttaci. 
tie  to  be  aflcfTed'to  the  poor  rate. 

But  by  the  annual  a^s  for  the  hnd  tax^  it  is  provided^ 
that  the  fame  fhall  not  extend  to  charg^  any  matters  or 
ySbim  of  any  fcbools,  for  or  in  refpeit  of  any  ftipend, 
wageA,  r^nts,  or  profits,  arifiog  or  growing  due  to  them, 
io  raped  of  their  faid  places  or  emplovments. 

Fkovided,  that  nothing  herein  fhall  extend  to  difcharge 
jlny  lesiant  of  any  the  houfes  or  bmds  belonging  to  the 
fiud  (chools,  who  by  their  leafea  or  other  contra&  are 
ftfind  to  ply  all  ratfi,  taxes,  and  impofiuons  wbatfb- 
rVSLlIir  2  ^^     etcri 
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ever.;  but  tbit  tbey  fliall  be  rated  and  pay  all  fuch  ratei, 
taxes,  and -imporitionfl* 

And  io  general,  it  is  provided,  that  all  fudi  Tands  re- 
venues or  rents,,  fettled  to  any  charitable  or  pious  ufe,  as 
were  aOeffed  in  the  4Cb  year  ot  IVilL  &  Mar.  (ball  be  liable 
to  be  charged }  and  that  no  other  lands,  tenements  or 
hereditaments,  revenues,  or  rents  whaclbever,  then  fet- 
tled to  any  charitable  or  pious  ufes,  as  aforefaid^  fliall  be 
charged. 

And  the  reafon  of  this  diftin£iion  feemeth  to  be,  be^ 
caufe  in  that  year,  the  fums  to  be  charged  were  fixed  and 
determined  upon  every  particular  divibon;   lands  which 
were  then  appropriated  to  charities  being  exem|)(ed  out  of 
the  valuation :  therefore  it  is  no  hardlhip  upon  the  neigh* 
bourhood,  that  lands  then  exempted  (hould  be  exempted 
ftill,  for  the  other  lands  pay  no  more  upon  the  accounr 
of  fuch  exemption :  but  if  lands  appropriated  to  charities 
iince  that  time  fhould  by  fuch  appropriation  become  ex- 
empted, this  would  lay  a  greater  bprden  upon  all  the  ref!» 
becaufe  the  fame  individual  fum  upon  the  whole  diviiion 
is  to  be  raifed  fiilL 

i 

Seats  in  churches.     See  Cgurtj^^ 
Sees  of  bifhops.    See  Cat5ttiral0« 
Sclcft  Veftry.    Sec  Vcftry,  in  the  title  CfiUT^ 


Sentence. 

A    Sentence  is  cither  drfinitivfy  or  interlocuUry  : 
'**'       A  definitive  fentence  is  ibar,  which  puts  an  enJto 
the  Cuit  in  controverfy,  and  regards  the  principal  matter 
in  queftion : 

An  interkcntory  fentence  determines  only  fome  incident 
ex  emergent  matter  in  the  proceeding,  as  fome  exceptioOi 
or  the  like;  but  doth  not  aftedl  the  principal  matter  in 
controvcrfy.     Jyl,  Par.  487, 

By  the  ancient  canon  law,  fentence  of  fufpenlion,  or 
eXconimunication,  ought  not  to  be  given  whhout  a  pre* 
vious  admonition  ,  unlcfs  the  offence  is  fuch  as  in  its 
own  nature  immediately  requires  fuch  fentence.  In  arch- 
bifhop  Arundel's  .regiltrr^  mention  is  made  of  an  appeal 
»    '  from 
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from  a  fcntence  of  fufpenGon,  as  unjuft  for  want  of  a 
canonical  admonition.     Gibf.  1046. 

And  every  fentence  muft  be  in  writing  ;  otherwire  it 
deferves  not  the  name  of  a  fentence,  and  necdeth  not  Che 
formality  of  an  appeal  to  reverfeit.     Id.  1047.  (^) 

And  by  the  feveral  ftamp  a£ts,  every  fentence  or  final 
decree  muft  be  on  a  double  fixpcnny  (lamp. 

And  the  fentence  muft  be  pronounced  in  the  prefence 
of  bnth  parties ;  otherwife,  fentence  given  in  the  abfenco 
of  one  of  (he  parties  is  void.     /</. 

Sentences  upon  the  church  wall.    See  Cj^cfi* 
Separatifts.     See  H>tffenter0» 


.1,^17  HEN  a  living   becomes  void   by  the  death  of^"''*** ''>«'•• 

^^    an  incumbent,  or  othcrwife^  the  ordinary  is  log"*^^*'    "** 
fend  out  his  fcijucftration,  to  have  the  cure  fupplied,  and 
topreferve  the  profits  (aficr  the  expences  dedu&ed)  for  the 
life  of  the  facccCor.     Gcd.  Append.  14. 

2.  Sometimes  a  benefice  is  kept  under  fequeftration  ^''*"* """fjjj''^ 
for  many  years  together,  or  wholly;  namely,  when  it  isfj^e'^/'  *  ** 
of  to  fmall  vdue,  that  no  clergyman  fit  to  ferve  the  cure  will 

be  at  the  charge  of  taking  it  by  inftitution :  In  which 
cafe,  the  fequefiration  is  committed  fometimes  to  the  curate 
only,  fomcrtimes  to  the  curate  and  churchwardens  jointly. 
J§bnf.  121.     [Sec  for  this  QUaCatf Oil.  ] 

3.  Someumes  the  fruits  and  profits  of  a  living  which  Daiio|l«iQ 
is  in  controvcrfy,  either  by  the  confent  of  partres,  or  the 
judge's   authority,  are  fequeftered  and  placed  for  fafety, 

in  a  third  hand.  And  thus  where  two  different  titles 
are  fet  on  foot,  the  rights  are  carefully  preferved,  and 
given  to  htm  for  vbhom  the  caufc  is  adjudged.  God. 
Append.  14. 


(0)  That  Is,  by  the  canqn  law^  maft  be  redoc^d  to  writinf^ 
»iid  then  proDouDccd  io  the  prefti^ca  of  the  parifet'by  the 
Jadgieftaoding.    C.  2.  l.  8.  t.  3.  ^.  11.  bift,  J.  C,  j.  15. 
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Andf  the  judge  is  alfo  wont  to  appoint  fome  miniftef  W 
ferve  the  cure.  Tor  the  time  that  the  coDtroverfy  (ball  de- 
pend ;  and  to  command  thofe  to  whom  the  fequeftracion  ta 
committed,  to  allow  fuch  falary  at  be  (ball  afligo  out  of 
the  profits  of  the  cborch  to  the  parioA  that  he  ocdcra  to 
attend  the  cure.     fVatfin.  c.  36. 

4.  Sometimes  for  negled  of  ff^rviog  the  cure,  tbe  proGti 
of  the  living  are  to  be  fcquefired.     Id,  i  j. 

5.  Sometimes  upon  the  king's  writ  to  the  bi(hop,  to  fa- 
tisfy  the  debts  of  the  incumbent.     Id. 

And  this  is,  where  a  judgment  hath  been  obtained  aflunft 
a  clergyman,  and  upon  a  JUri  facias  direded  to  the  ueriff 
CO  levy  the  debt  and  damages,  he  returns,  that  thedefeod* 
ant  is  a  clerk  beneficed  having  no  lay  fee.  Wberenpoa 
a  levari  facias  is  directed  to  the  bilhop  to  levf  (he  fame  of 
his  ccclefiafiical  goods,  and  by  virtue  thereto  the  dthct 
(hall  be  Tequc ftred. 

And  in  this  cafe  the  bi(hop  may  name  the  feqtiefiraton 
bimfelf,  or  may  grant  tbe  fequeftration  to  fuch  perfooi 
as  (hall  be  named  by  the  party  who  obtained  the  writ. 

If  the  fequeftration  be  laid  and  executed  before  tbe  day 
of  the  return  of  the  writ ;  the  mean  profits  may  betaken 
by  virtue  of  the  fequeflntion  after  the  writ  is  laade  re- 
turnable, otherwife  not. 

6.  Sometimes  when  the  hoofes  and  chancels  that  the 
incumbent  is  bound  to  repair,  are  ruined  and  ready  to 
fall,  if  after  due  admonition  they  (hall  delay  to  begin  to 
amend  the  fame  within  two  months  ;  then  the  biihop  of 
the  diocefe,  that  time  being  elapfed,  (ball  feqiiefter  the 
fruits  and  tithes  till  thofe  dcfefls  are  amended:  and 
though  the  admonition  proceed  from  the  archdeacoi^ 
yet  the  bidiop  only  hath  the  power  of  fequeftration* 
God.  Append.  14. 

7.  Stratford.  If  an  appeal  be  made  againft  a  fenteoce 
of  fequeftration,  and  lawfully  profecuted ;  the  party  iequef-* 
tred  (hall  enjoy  the  profits,  pending  the  appeal.  Lind.  I04f 

8.  It  is  ulual  for  the  ecdefiaftical  judge,  to  take  boni 
of  the  fequeftrators,  well  and  truly  to  gather  and  leoetvc 
tbe  tithes  fruits  and  other  profits,  and  to  render  a  juft  ae* 
count.     IVatf.  c.  30. 

And  thofe  to  whom  the  fequeftration  is  committed,  are  lo 
caufe  the  fame  to  be  publi(hed  in  the  refpedive  churcbat 
in  the  time  of  divine  ferviee.    Id. 

It  is  heft  and  moft  legai  for  the  fequeftratori,  to  naSn 
Ahe  tithes  and  dues  in  kind* 

But 
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But  the  fequeftracors  cannot  maintain  an  adion  for 
tithes  in  their  own  name,  at  the  comRion  law^  nor  in  any 
of  the  king's  temporal  courts  ;  but  only  in  the  fpiritual 
court  or  before  the  juftices  of  the  peace  where  they  have 
{)ower  by  law  to  take  cognizance,     Johnf.  lai. 

Thus  in  the  cafe  of  Birwick  and  S^wanUn^  T.  1691. 
It  was  refolved  in  the  court  of  exchequer,  that  a  fequef- 
trator  cannot  bring  a  bill  alone  for  tithes  i  becaufe  he  is 
but  as  a  bailiff,  and  accountable  to  the  biihop,  and  hath 
00  intereft.     Bunh,  iqi. 

After  the  fequeftrators  have  performed  the  duty  re- 
quired, the  fequedration  is  to  be  taken  off,  and  applica- 
tion of  the  profits,  to  be  made  according  to  the  diredioqi 
of  the  ordinary.  And  he  (hall  allow  to  them  a  reafon- 
able  fum  out  of  the  profits,  according  to  the  trouble 
they  (hall  have  had  in  gathering  the  tithes.  And  be  is 
alfo  to  allow  for  the  fupply  of  the  cure,  what  (hall  be 
convenient,  relation  being  had  to  the  charge,  and  to  the 
profits  i  and  likewife  for  the  maintenance  of  the  incum- 
bent and  of  his  family  (in  cafe  where  there  is  an  incum- 
bent), if  he  hath  not  otherwife  fufficicnt  to  maintain 
fbem. 

If  the  fequeftrators  refufe  to  deliver  up  their  chargr, 
fhey  (hall  be  compelled  thereunto  by  the  ecclefiaftical 
judge;  and  if  they  (hall,  being  called  checeunto,  delay  to 
give  an  account,  it  is  ufual  for  the  judge  to  deliver  unto 
the  party  grieved  the  bond  given,  with  a  warrant  of  at- 
torney to  fue  for  the  penalty  thereof  to  his  own  ufe  at  the 
comeion  law.     fyat/,  c.  30. 

Therefore,  if  the  incumbent  is  not  fatisfied  wich  what 
the  fcqueflrators  have  done  in  the  execution  of  their 
charge,  his  propec  remedy  is  by  application  to  the  fpiri- 
tual judge;  and  if  he  (hall  think  himfelf  aggrieved  by  the 
determination  of  fuch  judge,  he  may  appeal  to  a  fuperior 
Jivifdidion.  Sometimes  a  bill  in  equity  hath  been 
brought ;  which  yet,  as  it  feemeth,  ought  not  to  be 
JmNigbt  againft  the  fequeftrators  folely,  for  that  they 
are  only  bailiffs  or  receivers,  and  have  no  intereft:  As 
in  the  cafe  of  yonts  and  Barrttt  H.  1724*  On  a  bill  by 
Ac  vicar  of  Weft  Dean  in  the  county  of  Suflex  againft 
the  .defendant,  who  was  fequeftrator,  for  an  account  of 
the  profits  received  during  the  vacation :  it  was  obje£lcd 
hn  the  defendant,  that  the  bi(hop  ought  to  have  bcefi 
Aiafa  a  p^rty,  fince  the  fequeftrator  is  accountable  co 
tin  for  what  he  receives  §  and  the  court  fcemed  to 

Z  3  think 
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think  the  biihop  (hould  have  been  a  party ;  but  by  con- 
fenc  the  caufe  waa  referred  to  the  bilbop  of  the  dtoccic. 

Sermons.    See  publicfi  ttarfl^ip* 


^irlllL  fixtofij  fe^Jlen,  fegerflant^  (facrifta^  the  keeper  of 
^  .  the  holy  things  belon]ging  to  the  divine  wotfliip.) 
feemeth  to  be  the  fame  wirh  the  ofiiarw  in  the  Romifli 
church;  and  is  iippointed  hytlie  miniller  or  others,  and 
teceive'th  his  falary  accbrdihg  t6  the  cuftom  of  each  paafb. 
It  hath  been  adjudged,  that  a  mandamus  lies  to  reftore 
a  fcxton  i  though  as  to  this  the  court  at  firft  doubted, 
becaufe  he  was  rather  a  fervant  to  the  parifli  than  an  offi- 
cer, or  one  that  had  a  freehold  in  his  place:  But  ojibo 
a  certificate  (hewn  from  the  minifter,  and  divers  of^  the 
paridi,  that  the  cuftom  was  to  chufe  a  fexton,  and  that 
he  hefd  it  for  his  life,  and  that  he  had  2d.  a  year  of 
«very  houfe  within  the  parifli  ;  they  granted  a  mandamus, 
directed  to  the  churchwardens  to  rettore  him.   .  3  Bac*  Abr, 

Tl  12  (7.  Olive  zt\A  Ingram.  In  aflumprit  for  money 
hiad  and  received  to  the  plaintiiF's*  u(e,  a  cafe  was  made 
at  njfTi  prius  for  the  opinion  of  the  court ;  that  (here  be- 
ing a  vacancy  in  the  office  of  fexton  cf  the  parifli  of  St. 
Botolph  without  Alder fgate  in  the  city  of  London,  the 
plaindiF  and  Sarah  Biy  were  candidates  ;  and  Sarah  *  BIy 
had  169  indifputable  votes,  and  40  which  were  given  by 
women,  who  were  houfekcepers  and  paid  to  she  church 
and  poor;  that  the  plaintiff  had  174.  indif'putab'e  votes^ 
and  22  "other  votes  given  by  fuch  women  as  aforefaid  ; 
That  Sarah  BIy  was  declared  duly  ele£led  :  upon  which 
the  plajntiff  brought  a  mandamus,  and  was  fworn  in, 
and  the  defendant  had'ieceived  j  (h.  belonging  to  the 
office.  In  this  cafe  two  points  were  made  :  i.  VVhtrther 
a  woman  was  capable  of  being  chofen  fexton.  And 
2«  Whether  women  could  vote  in  the  cledion.  As  to 
the  firfl,  the  court  feemedto  have  no  difficulty  about  it } 
there  having  been  many  cafes  where  offices  of  greater 
confequence  have  been  held  by  women,  and  there  being 
many  women  ftxtons  at  that  time  in  London  ;  in  the 
fecend  year  of  queen  Anne,  a  woman  was  appointed  go- 

10  veinor 
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verqor  of  Chelmsford  workhoufe:  lady  Broughton  was 
keeper  of  the  Gateboufe  :  lady  Packington  was  the  re- 
turning officer  for  members  at  Ailefbury,  As  to  the  fe- 
cond  point,  it  wai  (hewn^  that  women  cannot  vote  for 
member^  of  parliament  or  coroners,  and  yet  they  have 
freehold,  and  contribute  to  all  publick  charges ;  and 
tho'  they  vote  in  the  monied  companies,  yet  chat  is  by 
virtue  of  the  a<Sls  which  give  the  right  to  all  perfoni  pof- 
fefled  of  fo  much  (Fock;  that  military  tenures  never  de- 
fcended  to  them.  But  the  court  notwithftanding  held, 
chat  this  being  an  office  that  did  not  concern  the  publick, 
or  the  care  and  iofpe£lion  of  the  morals  of  the  parifhionen  ; 
there  was  no  reafon  to  exclude  women,  who  paid  rates, 
from  the  privilege  of  voting :  they  obferved,  here  was 
no  ufage  of  excluding  them  fiated,  which  perhaps  might 
have  altered  the  cafe ;  and  that  as  this  cafe  was  dated, 
the  plaintiff  did  not  appear  to  have  been  duly  elede'd  ; 
and  therefore  there  ought  to  be  judgment  againft  him. 
Sir.  1 1 14. 

4^.  5  G.  K.  and  the  churchwardens  of  Tbamt  ir|;;Ox- 
fordfliirc.  They  who  have  power  to  appoint  a  (exton, 
liave  power  to  difplace  him  at  pleafure.    Str.  115.  .^ 


• 


/.  Vifitaticn  of  the  fitk. 

//.  Communion  of  the  Jick. 
JIL  Departing  out  of  this  lift. 

/.  yifitation  of  thefick. 

|>  Y  Cdff.  76.  When  any  perfon  is  dangeroufly  fick  in 
^  jmy  parifli :  the  minifter  or  curate,  having  know- 
ledge thereof,  fliall  refoit  unto  him  or  her  (if  the  difeafe 
be  ,oot, known  or  probably  fufpedcd  to  be  infefiious). 
Id  jnflru^l  and  comfort  them  in  their  diflrefs,  according 
JO  the  order  of  the  communion  book  if  he  be  no  preacher, 
or  if  he  be  a  preacher  then  as  he  (hall  think  moft  needful 
and  convenient. 

And  by  the  Ruirici  before  the  office  for  the  viGtation 
of  the  fick:  When  any  perfon  is  fick,  notice  (hall  be 
given  thereof  to  the  minifter  of  the  parifli ;  who  fliali 
go  to  4^be  iick  perfua's  houfe,  and  ufe  the  office  there  ap- 
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And  die  minifter  Qiall  examine  the  fick  perfiui  wlm- 
tber  he  repent  him  truly  of  his  fins,  and  be  in  chanty 
wicb  all  the  world  ;  exhorting  him  to  forgive,  from  the 
bottom  of  his  heart,  all  perfops  that  have  oflFended  bim  ; 
and  if  he  bath  offended  any  other,  to  a(k  them  forgive^* 
pth }  and  where  he  hath  done  injury  or  wrong  to  any 
man,  that  he  maicjB  amends  to  the  uttermoff  of  his  power* 
And  if  be  hath  not  before  difpofed  of  bis  goods,  let  hm 
then  be  adm6ni(bed  to  make  his  will,  and  to  declare  hta 
debpf  wbiat  he  oweth,  and  what  is  owing*  to  bim  for  tbe 
better  difeharge  6f  bis  confcience,  and  tbe  quietneft  of  bia 
eicecutors. '  But  men  fliould  often  be  put  in  remembrance 
to  take  order'  for  the  fettling  of  their  temporal  eftates, 
whilft  they  are  in  health. 

And  the  minifler  (houM  not  omit  earneftly  to  move  foch 
dck  perfons  as  are  of  ability,  to  be  liberal  to  the  poor* 

//•  C$mmumen  of  tbe  fick. 

By  a  (Bopftitution  of  archbibop  Piccham  i  the  &cra» 
fDeht  of 'the  eucbarift  (half  be  carried' with  due  reverenci^ 
to  the  fick,  the  prieft  having  on  at  leaft  a  furpiioe  uA 
ftolCf  with  a  light  carried  before  him  in  a  lantern  with  a 
tbell ;  that  the  people  may  be  excited  with  due  reverence) 
who  by  the  minifier's  difcretioo  (hall  be  taught  to  proftrate^ 
themfelves,  or  at  leaft  to  makiT  bumble  adoration,?  where* 
foevcr  the  king  of  glory  (hall  happen  to  be  tarried  under 
the  cover  of  bread.     Lind.  ^49^        -••-•:       ' 

But  by  the  rubrick  of  the  2  Ed.  6.  it  was  ordered^  that 
there  (ball  be  no  elevatiofi  of-  the  hoft,  or  (hewing  tbe  (a«' 
crament  to  the  people.      ••..»..•    i     • 

By  the  prefent  rubrick  before  the  office  for  the  com* 
inunion  of  the  ficl^,  it  is  ordered  as  follows  :  Forafmoch 
as  all  mortal  men  be  fubjed  to  many  fudden  peirilay  4iP 
cafes,  and  ficknelTes,  and  ever  uncertain  what  time  l)kff 
ihall  depart  out  of  this  life;  therefore  to  the  intent  thev 
may  be  always  in  a  readinefs  to  die  whenfoever  it  ihau 
pleafe  Almighty  God  to  call  them,  curates  flialt  diligently 
from  time  tq  time  (but  efpecially  in  the  time  of  pefti- 
lence  or  other  infectious  (icknefs)  exhort  their  parifhioners 
to  the  often  receiving  of  the  holy  communion  of  the  body^ 
and  blood  of  our  Saviour  Chrift,  when  it  (hall  be  pub* 
lickly  adminiftred  in  the  church ;  that  fo  doing,  they  may 
in  cafe  of  fudden  vifitation,  have  the  le(s  cau(^  to  be  dif- 
guieted  tor  lack  o(  the  fame.  But  if  the  fick  perfon  be 
HOC  able  to  come  to  tbe  churchy  and  yet  is  de(irotts  to  re- 
ceive the  cgmmuaion  in  bis  houfe  s  then  he  muft  give 
i.     .         .  •»   '  timcl/ 


• 


Iwcly  notice  to  the  curate,  fignifping  alb  how  many 
there  are  to  communicate  with  him  (which  (hall  be  three^ 
or  two  at  the  leaft ;)  and  having  a  convenient  place  in 
the  fick  man's  hoofe,  with  all  things  neceflarv  fo  prepared 
that  the  curate  may  reverently  minifter^  he  (ball  there  cf» 
lebratc  tki  holy  communion* 

But  if  a  man  either  by  reafon  of  extremity  of  ficknefs, 
or  for  want  of  warning  in  due  time  to  the  curate,  or  for 
lack  of  company  to  receive  with  him,  or  by  any  other 

Cft  impediment,  do  not  receive  the  (acrament  of  Chrift'i 
Kiy  and  blood  $  the  curate  (hall  inftrud  him,  that  if  he 
do  truly  rq>ent  him  of  his  fins,  and  ftedfaftly  believe  that 
Jefus  Chrift  hath  fufiered  d^th  upon  the  crofi  for  him, 
and  flied  his  blood  for  his  redemption;  earnefily  remem- 
bring  the  i^nefjts  he  bath  thereby,  and  giving  him  hearty 
thanks  therefore ;  he  doth  eat  and  drink  the  body  and  blood 
of  our  Saviour  Chrift,  profitably  to  his  fout*s  health,  altho* 
)ie  do  not  receive  the  facrament  with  his  mouth. 

In  the  time  of  the  plague,  fweat,  or  other  fuch  like  con- 
tagious  times  of  fickneis  or  difeafes,  when  none  of  the 
parifli  can  be  gotten  to  communicate  with  the  fick  in 
fbeir  boufes,  for  fear  of  the  infeQion  |  upon  fpecial  re- 
f|iieft  of  the  difeafed,  the  minifter  may  only  communicate 
with  him. 

///.  Departing  out  of  this  life, 

Qon*  67.  When  any  is  paffing  out  of  this  life,  a  bell 
Aall  be  tolled,  and  ihe  minifter  (hail  not  then  flack  to 
do  bis  laft  duty.  And  after  the  party's  death  (if  it  fo 
ftSi  out)  there  ftiall  be  rung  no  more  but  one  ibort  peal^ 
tad  one  other  before  tbe  burial,  and  one  other  after  the 
kvifd. 

*  And  this  tolling  of  the  bell  feemeth  to  have  been  ori- 
gladly  founded  on  the  dodrine  of  mafli»  fatisfadory,  or 
prayers  for  the  dead  ;  that  every  perfon  upon  hearing  of 
tkc  bell,  fliould  apply  himfelf  to  prayer  for  the  ibul  of  the 
perfon  departing,  or  departed  out  of  this  life. 

And  tbe  alms  ufualiy  given  at  funerals,  feemeth  to  have 
been  intended  for  the  like  porpofe. 

Sidefmen.    See  €fmt^«c\»n9* 
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^1  MONT  lath  its  naine  from  Simm  Mfiri,   who 
^  thought  to  have  purcbuTed  the  gift  of  tbetWyGhoft 

for  money.     3 /«[/'-'•  153-. 

Simoniacus  is  he  who  makdh  a  corrupC  oqiKihA  i  and 
fimmiaci  fnromtiiti  it  be  who  it  proiBOC«d  upva  fucb  con« 
tradty  altho'  he  was  not  pi  ivy  coit  hiflifclf.    . 


i   ' 


/.  Simony  by  ibe  canon  law. 
IL  Byjlaiute. 

i.  Siawny  hy  the  canon  law. 

1.  Langtoru  ffi  ftri^ly  forini  any  man  io  refym  hit 
ihiirch,  and  thm  aatpt  the  vicaragi  if  tbi  farm  church  frun 
hu  own  fuh/iituU  \  bccaufe  in  (hit  cafe  fame  unlawful  hargaim 
m.7y  ic  well  fn/peSfid,  And  if  an^  Jball  prefunu  to  i9  contrary 
hertunto^  the  cne  Jball  be  deprived  tf  bis  vicarage^  and  tic 
§ii)er  •f  bis  ptif/^ittfge.     Lind.  107. 

It  may  feem  Urangc,  that  any  one  ihould  cbufe  to  be 
vicar  raxocr  th.4oJ!r*^^^r  t  but  as  there  might  in  fome  par- 
ticul.ir  cafes'  be  other  reafons  for  it,  (o  there  was  one 
very  apparent  reafon,  viz.  that  the  Latcran  council  un- 
der Innocent-  the  third,. bad  forbidden  the  holding  two 
churches,  that  is,  two're£)ortes,  but  not  two  vicarages, 
or  a  redory  and  a  vicarage.  For  tho'  the  Lateran  cainon 
again  ft  pluralities  was  not  yet  put  in  execution  here  ;  y^t 
the  ckr2:y  were  apprehenfivc  that  this  would  foon  be  doioir. 
ycbrf.  Lanfirt. 

2.  .VVcSbeiJhead.  .//  Jball  mot  be  lawful  to  any  man^  ta 
tro'.^fir  a  chunh  to  another  in  the  name  of  a  portion^  or  tal^e 
any  -monrT  cr  eofvenanttd  gain  for  the  prtftmtaiien  of  any  fsr  ; 
And  if  a^y  Jhould  he  found  guiky  hereof ^  by  tonvi^iony  #r  #»•- 
fef/ion  ^  we  do  decree^  bv  the  kinf^s  authority  audiy  our  ou/ji, 
fbfit  hrjbdifar  ever  be  deprived  of  ihe patronage  of. that  dnwei, 
Lind.  281. 

*  .  In  the  Mome  of  a  portion']  That  is,  as  a  portion  from 
a  father  or  grandfather,  to  his  fon  or  grandftw.  y^ht^'* 
Wether. 

//"/  d^. decree  by  the  king  ^  authority]  Lind  wood  fays,  that 
dc  fa£tothe  king  of  England  hath  cognizance  in  caufes  of 
the  right  of  patronage ;  which  this  conftitution  takes  no- 
tice of  as  fuch :  altho'  he  fays,  the  contrary  is  true  by 

the  canon  law«    Lind.  281. 

SbaU 
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Sifdtl  fir  rctt  ht  dipriveU  •/  ihi  patronage]  Which 
fecmeth  to  be  intended,  during  hi^  life  ^  and  nf<t  to  extend 
to  his  heira  after  him ;  fo  a*  to  puni(h  them  for  their 
father's  or  other  anceftor's  crime.     Lhid,  281. 

And  Sir  Simon  Degge  obfeivcs  upon  this,  that  a  ca- 
non is  not  fufficient  to  deprive  a  man  of  his  f^chold  or 
inheritance:  and  this  canon  (he  ra}s)  was  never  put  in 
execution,  or  attempted  fo  to  be>  io  far  as  he  can  find. 

/>/;•  pM  i*   £.  5. 

3«  Othobon.  tt^henas  we  undirflnnd  that  it  frequgntly 
bappenetbt  that  when  a  prefentation  is  t9  hi  made  t»  a  vacant 
ihurcbf  hi  who  is  ta  be  pnftnttd  firji  makcth  a  bargain  tv'tt 
tbgpatron/9r  a  certain  Jum  to  be  paid  to  him  yearly  out  of  the 
profit:  of  the  churchy  and  he  who  huih  made  Juih  cgKtraSi  is 
prefiHted to  the  church  \  woy  intending  to  provide  agai*Jl  this 
n^  of  fimfiny  and  detriment  to  the  churchy  do  utterly  revoki  all 
pefifions  heretofore  impofid  onparijh  churches^  unltfs  they  who 
have  or  receive  the  Ja-ne^  are  warranted  from  the  beginning 
by  lawful  pre/cription^  or  fpecial  privilege^  or  atker  certain 
right,     Atbon.  135. 

Neither  was  this  canon  (faith  Sir  Simon  Degge)  of 
better  eifedt  than  the  other»  as  to  the  m^iking  contracts 
voidf  which  were  only  determinable  at  the  common  law, 
where  this  canon  could  not  be  pleaded  in  bar.     Dtg.  p,  i. 

'•&• 

But  there  were  fome  general  canons   (he  fays)  of  t^e 

church  of  greater  force ;  whereby  a  perion  fimoniai'dlly 
promoted  is  puniQied  by  deprivation,  and  a  rmioniailc  hy 
deprivation  and  perpetual  djfability,  not  only  as  to  the 
church  he  was  prcfcnted  to  upon  a  fimoniacal  contract, 
but  alfo  as  to  ail  others.     Deg»  />.  J.  ^.5.  (/>) 

4«  Simony  is  the  more  odious  (lord  (Joke  fays)  bccaufr 
itJs  ever  accompanied  with  perjury  ^  for  the  prefcotee  1*1 
fworn  Co  commit  no  fimony.    3  Injl.  156. 

Thus  by  a  canon  of  archbifhi^p  L3ngton,  it  is  or- 
dained as  followeth  :  ITe  do  dear e^  that  ike  tijh^p  O-all 
take  an  oath  of  him  who  Jball  he  prefinted^  ibit  fcr  /u:b 
frefiutation  he  neit/jg*"  prornifd  nor  gave  any  thin^  to  tf'r  per-' 
fam prefehting  him^  ner  rnaag  am  agreement  with  him  for  the 
fmwu ;  efpeciafly  if  he  who  is  prefented  be  probably  jujpe tied  of 
tbifme,     Lind.  ic8. 

it/bop]  Or  othci  ordinary  who  hath  power  to  grant  ia- 
fiiiutioD.     Lind.  108. 


C^}  Sec  l^VMaf|^n  ^  {:f  5.  and  S^epritatifin  in  the  note. 
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Hi  neither  prpmifei]  By  word  or  other  ftipuIiCioQ. 
Lini.  I08. 

Nor  gave'}  Either  by  exchange^  or  recoiDpe!ice«  or  eoo- 
{rmation  of  what  had.  been  given  before^  or  by  bequcft^ 
or  remiffion.    Lind*  109. 

To  the  per/on  preftnting  hini]  And  if  he  promife  any  thing 
to  another,  altbo*  it  be  not  to  htm  who  hath  the  prcfenti^ 
tion :  yet  if  it  be  To  that  he  fhall  not  otherwife  have  the 
benefice,  this  alfo  is  fimony.    Lini.  109. 

And  by  Can.  40.  To  avoid  the  deteftabU  fin  of  fimmf^ 
hecaufe  buying  and  felling  of  fpiritual  and  ectltfiafUcil  fumi^ 
SionSy  Mces^  promotions^  dignities^  and  livings  is  oxeadk 
before  God ;  therefore  the  archbijbop  and  all  and  overy  Ufiop 
or  bijkops  or  astf  other  perfon  or  ptrfons  having  asttioriif  to 
adtmt^  inftitufe%  coUate^  infialj  or  to  confirm  the  oltffm  of 
any  arMiJbop  bijhop  or  other  porfon  or  perfons^  to  at^/piritnal 
or  eecliftajlical  fun^ion  dignity  promotion  titb  meo  /v* 
rifdiilion  place  or  benefice  vnth  ettrOf  or  witbottt  tstrg^  or  to 
any  eccUfiaflical  living  whatfoiver^  Jhali  before  iVtry  fiedk 
f  admiffion  tnflitution  collation  infiallation  or  confirmation  of 

olelfton  refpeSl'ively  numfter  to  every  per  fin  here^tr  tobf 
admitted  inftituted  collated  inftalUd  or  canfirmgd  in  or  io 
any  arcbbifl>oprick  bifl)oprick  or  other  fpiritnal  or  eoelofiafiiul 
function  dignity  promotion  title  office  Jnrifdi^iom  plaa  or 
benefice  with  cure  or  without  cure^  or  in  or  to  amy  otileSa^ 
'  ftical  living  whatfofuer^  this  oath  in  manner  andformfoaouh 
ingj  the  fame  to  bo  taken  by  every  one  whom  tt  couarmth^ 
in  his  own  perfon^  and  not  ly  a  prowler  .*  **  I  N.  N<  do 
**  fwear,  that  I  have  made  no  fimontacal  payment  ooiK 
traA  or  promife,  direAly  or  indiredly,  by  myfelf^  or 

by  any  other  to  my  knowledge  or  with  my  confeot, 
^*  to  any  perfon  or  pcrfons  whatfoevcry  for  or  coq- 
**  cerning  the  procuring  and  obtaining  of  thia  eccle* 
'^  fiaftical  dignity,  place,  preferment,  office,  or  lifing;** 
{refpe£lively  and  particularly  naming  the  fanu^  whorouuto  be 
is  to  be  admitted^  inftituted^  collated^  inJlalUdy  or  confinuodi] 
^^  nor  will  at  any  time  hereafter  perform  or  fatisfy  any 
^'  fuch  kind  of  payment  contrad  or  promife  made  by  any 
*^  other  without  my  knowledge  or  coofent ;  So  help  bk 
«  God  thro'  Jcfus  Chrift.*' 

And  this  oath,  whether  interpreted  by  the  plain  tenor 
of  it,  or  according  to  the  language  of  former  otthsy  or 
the  notions  of  the  catholick  church  concerning  fimooyt  ii 
againft  all  promifes  whatfoever.     Gihf.  8o2. 

Therefore  tho'  a  perfon  comes  not  within  the  flatuteof 
|he  31  £/•  hereafter  following,  by  promifii^  mouey^  ft^ 
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imri,  gifi^  Pnjltf  $r  hntfii  $  yet  be  becoinet  guilty  «f 
peijury,  if  be  ukei  this  oath,  after  any  promife  of  wbtt 
kind  Jbeirer.     Jd. 

Dr.  Wacfon  queries  whether  the  oath  againft  4iiioiiy 
be  not  abdiflied  with  the  oath  ex  officio :  But  Mr.  John^ 
bo  fays,  he  may  as  well  query  the  oaths  of  allegiance 
and  fopfcmacy  ;  for  that  a  clei k  is  no  more  oblige  to  ac* 
cafe  or  purge  himfelf  of  fimony  by  the  one,  than  of  rebel* 
lion  or  popery  by  the  other.     H^at/.  £,  15.    J^hnf.  73. 

Which  latter  opinion  is  agreeable  to  the  general  prac« 
tioe  and  allowance,  efpecially  as  the  maimers  of  the  ftatute 
which  repealeth  the  oath  ex  officio,  do  not  fcem  to  hate 
kad  toy  thought  or  intention  of  touching  upon  thu  oath 
againft  fimony  (f ) ;  albeit  the  reafon  here  alledged  may  of 
kidf  perhaps  not  be  fuificient,  for  the  oaths  of  allegiance 
and  fapremacy  are  injoined  by  ftatutes  fubfequent  to  tlhi% 
which  aboltihed  the  oath  ex  officio. 

Which  fiatttte  abolifliing  the  oath  ex  officio,  is  as  foI« 
kiweih  i  viz*  Itjball  n^  be  law/ut/or  anj  archU/bop^  HJbop^ 
vkmr  gemral^  cbatuiUor^  ttmmtffirj^  9r  any  other  fpiritucl  $r 
mtltfitfiiuU  judgiy  offiar^  or  minifter^  or  any  onber  porfin^ 
or  OMerafing  fpiritual  or  eecUJuiftical  jurifiBGion^  t§ 
radmhufier  unto  any  per/on  whitfoever^  tbo  oath  ufually 
OOHoifhi  oaib  ex  officio,  or  any  othtr  oath  uhirohy  fiuhptrfim 
Is  wham  the  famt  is  tendnd  er  admimjirgd,  may  he  char  god  or 
ta  confefsj  or  auufe^  or  to  purge  him  or  btrfelfofany 
meater  or  things  whereby  he  or  /bo  may  he  liahle  to 
omjkn  or  punijhment :  any  thing  in  this  fiatuie^  or  any  other 
Im^  tet/iom^  Of  ufage  heretofore  to  the  contrary  in  any  wife 
wmmffj/lattdis^.  13  C.  2.  c.  12.  f.  4. 
In  the  cafe  of  JCi  and  Lewisy  Ai.  4  G.  an  information 
ed  for  againft  a  clergyman,  for  perjury  at  his  ad* 
to  a  living,  upon  an  affidavit  that  the  prefentatioa 
finoniacal.  But  the  court  refufed  to  grant  it,  till  hr 
been  convided  of  the  fimony.    Str.  70. 

11.  ByJlatfUe. 

!•  By  the  31  El!z.  c.  6.     For  the  avoiding  of  ftmanyand  j 

imfnfiim  in  prefentatiens  collations  and  donations  of  and  to  * 

kaoAt*  dtgnkses  prebends  and  other  livings  and  promotions  ec^ 
W^m^NiMlf  and  in  admijpoms  tnftitutions  emd  indu^ions  to  the 

£4- 


(f )  4  Mae.  Ah.  47$.  Ar. 
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-  It  is  ifiafftJ^  thai  if  any  perftn  tr  pirfws^  hdiis  p§liticimid 
iQTpmraUn  flioll  9r  d§j  for  any  jitm  ef  momy  rnoard  gift  profit 
or  benefit  din^iy  or  indireSify^  or  for  or  hf  rgafon  of  oa^ 
frcmlfi  agreemont  grant  bend  covenant  or  other  ajfwremco 
of  or  for  any  Jum  of  money  reward  gift  profit  or  homfi 
wbatfoiver  direciiy  or  indiro^ly^  t^^f^^  *^  eoUatf  any  per* 
Jon  to  any  benefice  with   cure  of  faulty  dignity ^  froSemdj  or 
living  ecclffiafticalj  or  give  or  heflvw  theftmefor  or  in  refpoQ 
of  any  fuck  corrupt  caufe  or  confuUration\  every  fueb  prefenU* 
tion  collation  gift  and  bejlowingy  and  every  admjion  in/iiintion 
invfftiture  tsnd  induction  thereupon^  fhali  be  utterly  void^  fruf" 
tratCy  and  of  none  tffeii  in  law  :  And  itfhall  he  lawful  fir  the 
queen  ^  her  heirs  and  fuccefforiy  to  prefont^  collate  unto,  or  give 
or  be  ft ow^  eperyfuch  benefice  dignity  prebtnd  and  living  ocele* 
fiaflical^  for  that  one  time  or  turn  only  :  And  all  and  every 
perfm  or  per/on'^  bodies  politick  and  corporate^  tbatjhaltgivo 
or  take  any  fucb  jum  of  money  reward  gift  or  benefit  direOJ/  or 
indirect lyy  cr  that  fhali  take  or  make  any  fuch  promife  grant 
bond  covenant  or  other  oJj'urance^fhaU forfeit  and  lofe  the  donUo 
value  of  one  yearns  profit  of  every  fuch  benefice  dignity  prebend 
and  living  icdejiajlital :  And  the  perfon  fo  corruptly  taking  pro» 
euring  feeking  or  accepting  any  fucb  benefice  dignity  prebend  or 
livings  fhali  thereupon  and  from  thenceforth  be  adjudged  a  dif* 
abltd  perfon  in  law  to  have  or  enjoy  the  fame  benefico  digmty 
prebend  or  living  occlefiofticaL     f.  5. 

And  if  any  perfon  fhali  for  any  fum  of  money  reward  /j^ 

profit  or  commodity  whatfoevcr  dire£ffy  or  indirefffy  (other  than 

for  ufual  and  lawful  feoi)  or  for  or  by  reafon  of  any  protnifo 

agfeement  grant  covenant  bond  or  other  affurance  of  or  for  euf 

fum  of  money  reward  gift  profit  or  benefit  whatfoever  direiUf 

or  indirt&ly^  admit  infiUute  injialinduii  invefl  or  place  any  per* 

fon  in  or  to  any  benefice  with  cure  of  fculs^  dignity ^  prebend^  Of 

ether  eccltfialiical  living  j  every  fuch  perfon  fo  offending  jbaU 

forfeit  and  Uje  the  aouble  value  of  one  year*s  profit  of  every fieeh 

benefice  dignity  prebend  and  living  ecclefiaftical ;  aid  thereupon 

immediately  fr:m  and  after  the  tnvefting  inflallationor  indu^ion 

thereof  hady  the  fame  benefice  dignity  prebend  and  living  eccle^ 

Jia/iicai  Jhall  be  eftfoons  merely  void  ^  and  the  patron  or  perfon 

to  whom  the  advcwjon  gift pre/eniation  or  collation  fi^U  by  law 

afpcrtain^  jhall  and  way  by  virtue  of  this  aSl  prefent  or  coilale 

unto  give  and  dijpoje  of  the  fame  benefice  dignity  prebend  or  liv» 

ing  uciefiajltcaly  in  fuch  fort  to  all  intents  and  purpofei^  41  tf 

the  party  fo  admttied  injiituted  injlaVed  invejied  induhed  Ot 

placed  had  been  or  were  naturally  dead.     f.  6- 

Provided^  that  no  title  to  confer  or  prejerj  hy  Inpfe^  fhaU 
accrue  upon  any  avoidance  mentioned  in  this  ocly  but  afUr  fit 

m:nths 
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9f99ntbs  mxt  after  notla  givgn  §f  fuch  wiJance,  hj  (hi  erJirm^ 
U  tbi  patrtn.    f.  7. 

And  ifanf  incumbint  of  any  hmefici  with  cure  of  foufs/hall 
arrupily  nfign  (r)  or  ixcbango  tbi  fame ^  or  corruptly  toke  fvr 
•r  in  Tifpoii  of  tbi  rejigning  or  excbanging  tbe  /amf^  dire^fiy 
$r  imfire^fyf  any  ponfioftj  fum  of  money,,  or  benefice  wbatfoever ; 
as  well  tbe  giver  as  tbe  taker  ofanyfuch  penfion^  fum  of  money  ^ 
or  other  benefice  corruptly ^  fball  lofe  double  the  value  cfthefum 
fo  given  taken  or  f^ad :  tbe  one  moiety  as  well  thereof ^  as  of  tbk 
forfeiture  of  tbe  double  value  of  one  years  profit  before  mention'^ 
ed^  to  be  to  the  queen ^  and  tbe  other  to  him  that  n  ill )ue  for  the 
fawu  in  any  of  her  majeftys  courts  of  records     f.  8. 

Provided  always^  that  this  aSt  or  any  thing  therein  contain^ 
ed^  fhall  not  in  any  wife  extend  to  take  away  or  rtjlrain  any 
punifbment  pain  or  penalty  limited  prefrlbed  or  inJliiJed  by  the 
laws  ectejiaflical^  for  any  tbe  offences  before  in  this  aft  men^ 
tiomid%  but  that  the  fame  fhall  remain  in  force  ^  and  may  be  put 
in  due  execution^  as  it  might  he  before  the  makinir  of  this  aSf  ; 
this  a£I  or  any  thing  therein  contained^  to  the  t  ontrary  thereof 
in  any  wife  notwithjianding.     f.  9. 

And  moreover,  if  any  perfon  fball  receive  or  take  any  mo^ 

tityfee  or  reward  or  any  other  profit  dire£ily  or  indire^ly^  or  fhall 

take  any  promrfe  agreement  covenant  bond  or  other  affurance  to 

receive  or  have  any  money  fa  reward  or  any  other  profit  direSfly 

•r  indire^ly^  either  to  him/elf  or  to  any  other  of  hts  friends  (aii 

ordinary  and  lawful  fees  only  excepted)^  for  or  to  procure  the 

ordaining  or  making  of  any  minijler^  or  giving  of  any  orders^ 

or  Sconce  to  preach ;  he  fhall  for  every  fuch  offtnce  forfeit  the 

/km  ef  e^ol:  and  the  party  fo  corruptly  ordained  or  made  mini- 

fioTf  or  taking  orders^  fhall  forfeit  the  fujh  of  id:  And  if  at 

any  time  within  feven  years  next  after  fuch  corrupt  entring  into 

tbo  miwflry  or  receiving  of  orders,  he  ftjall  accept  or  take  any 

benefice f  livings  or  promotion  ecclefiafiical  \  then  imfnediatay 

ffotn  emd  after  the  indaSiion  invefling  cr  in/la  Hat  ion  thereof  or 

iboreunto  hady  the  Jame  fhall  be  cftjcons  merely  void  ;  and  the 

patron  filHtli pre fent^  collate  untOy  t,ive  and  difpofe  of  the  fame^ 

at  if  the  party  fo  indufUd  invffl;d  or  ifjtailed  bad  been  natu^ 

retuy  dead :  the  one  moiety  of  all  which  forfiitures  fhall  be  to 

tha  pieenj  and  the  other  to  him  that  will  fue  in  any  of  her  ma* 

jefifs  courts  of  recof  d^     f.  I  o. 

8%  4.  For  avoiding  of  ftm^ny']  Almoft  all  the  authors 
wikahave  treated  of  this  (ubjedty  and  even  the  learned 
judges  in  delivering  their  refctlirtions  in  cafes  of  fimony. 


(r)  Toumg  V.  Jones,  E,  T,  1782.  4  Bl.  Com,  62.  Ed.  Chr^^n.  8, 

have 


iMlve  flB^ntA  l&ftt  {here  u  no  word  of  JhMtf  ifi  IhU  aA J 
iuid  from,  it^ce  a  conclufion  bad  been  drawn  jn  btour 
bf  tfale  ecclefiafticil  jurifdidion,  chat  the  tempdral  courts 
have  nothing  to  do  with  fimony  as  fuch,  or  to  denne  what 
Ihail  be  deeraed  fimony  and  what  not,  but  only  to  take 
cognisance  of  die  particular  corrupt  contraAs  therein 
fpecified.  Which  confequence,  altho*  dedudble  perhaps 
jFrdro  other  premifct,  yet  doth  not  follow  from  the  afoie- 
Ciid  obfetvation  }  for  it  is  plain  here  is  the  word  fimony : 
and  the  miftake  feemeth  to  have  happened  from  this  fliort 
preamble  being  inadvertently  printed  at  the  end  of  the 
foregoing  fediion,  treating  intirely  of  a  different  fuhjoBL^ 
to  as  to  have  been  overlooked  by  the  fiiflk  perfon  who 
made  the  ob(ervation»  whom  others  have  followed  without 
examination* 

Deflations]  .For  the  like  reafon  only  (as  it  feemeth),  i 
doubt  was  made  in  the  cafe  of  Bawderock  alid  MtuUimrf 
M.  2  Car.  whether  this  ftatute  extendeth  to  dooathrcst 
Otf.  Car.  330. 

S.  5*  If  any  ptrfih  sr  pir/ins]  If  one  who  bath  od 
'igbt»  prdent  by  ufurpation,  and  doth  it  by  reafon  of  any 
corrupt  cootrad  or  agreement ;  that  prefentation  and  the 
iodu^ion  thereupon  are  hereby  void  ;  for  tliis  ftatuie  cft« 
tends  to  all  patrons^  as  well  by  wrong  as  by  right.  Kb 
like  manner,  if  when  a  church  is  void,  the  void  tnm  is 
'  purchafed ;  altho*  the  grant  of  a  void  turn,  as  fating  a 
thing  in  0&ion,  is  of  itfelf  void,  and  the  purchafer's  pice* 
fibntee  comes  in  quafi  per  ufurpati$nim :  yet  becaufe  it  is 
by  means  of  a  fimoniacal  contraS,  it  is  as  much  fimooyt 
as  if  the  grant  had  not  been  void,  i  Inft.  120.  3  Iwft. 
153.     Cr$.  Eliz.  789. 

And  it  is  to  be  obferved,  that  this  daule  is  general, 
*^  If  any  perfon  or  perfons,"  and  doth  make  no  allow- 
ance in  the  cafe  of  father  and  fon,  more  than  in  the  cafe 
of  other  perfons ;  and  that  therefore  the  notion  that  a 
purchafe  of  the  next  avoidance  when  the  incumbent  is 
fick  apd  ready  to  die,  and  the  fon's  privity  to  that  pur- 
chafe, is  lefs  fimony  in  the  cafe  of  a  fon^  than  it  would 
be  in  the  cafe  of  any  other  perfon,  hath  jio  foundation  in 
the  z&.  Neither  is  the  reafon  that  a  father  is  hound  by 
nature  to  provide  for  his  fon,  good  to  the  aforefaid  par* 
pofe ;  for  a  man  is  bound  by  nature  alfo  to  provide  for 
himfdfi  and  fo  might  as  well  purchafe  for  himfelf.  XKb//I 
^  c.  5.    GUf.  798.  (>) 

(/)  &ce  2  Sla.  Om,  s8o« 

So 
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So  if  a  father,  in  coriCderarion  of  a  clerk's  marrying 
his  diughter,  doth  covenant  with  the  cleij^'s  father,  fhac 
he  will  procure  the  clerk  to  be  prefented,  admitted,  infti« 
tuced,  and  indudcd  into  fuch  a  church  upon  iht  next 
avoidance  thereof}  this  is  a  fioionlacal  contra  A.  ff^ai/m 
f.  5.  (/) 

Direfffy  or  indire^Iy]  Simony  may  be  committed,  aiid 
yet  neither  the  patron  nor  incumbent  privy  to  it,  or  know- 
ing of  it.     Thus  in  a  writ  of  error  to  reverfe  a  judgmenf» 
whereby  the  king  had  recovered  in  a  quare  impedit  upon 
a  title  of  fimony,  which  was,  that  a  friend  of  the  patron 
agreed  to  give  fo  much  money  to  one  (who  was  not  the 
«  patron),  to  procure  the  faid  parfon  to  be  prefented,  who 
was  prefeoted  according  to  that  agreement ;  it  was  affign- 
ed  for  crror^  that  it  did  not  appear^  that  either  patron  or 
parfon  were   knowing'  of  this   agreement.     But  by  the 
court  s  the  parfon  is  fimoniacally  promoted :  and  a  cafe 
was  mentioned,  where  the  parfon  of  St.  Clement's  was 
oufted,  by  reafon  that  a  friend  had  given  money  to  a  page 
belonging  to  the  earl  of  Exeter,  to  endeavour  to  procure 
the  prefentation,  and  neither  the  earl  nor  the  parfon  knew 
any  thing  of  it.     fyiatf,  c.  5.  («} 

BMui  cruenant  or  other  ajfurana^  of  or  for  awjjum  ofmontf^ 
Tiumrdj  gift^  profit^  or  bemfit  whatfoevir'\  The  bond  and 
affurancc  here  mentioned,  being  for  m9ney^  reward^  gift^ 
fnfit  or  henefity  a  way  was  found  very  early  to  dffeat  the 
intention  of  this  a£^,  by  gtneral  hnds  ofrefignauon^  where* 
by  the  prefentee  obliged  him.elf  to  refign  and  void  the 
benefice,  within  a  certain  time  after  warning  to  be  given 
lo  bim,  or  elfe  indefinitely,  whenever  the  patron  Oiould 
fequire  it.     Gihf,  799,  8co. 

And  thefe  bonds  have  been  allowed  both  in  law  and 
equity  :  Thus  in  the  cafe  of  PuU  and  the  earl  of  CarlifU^ 
Mm  6  G.  In  the  king's  bench  :  In  an  action  of  debt  upoft 
ft  bond,  conditioned  to  refign  a  benefice ;  the  court  refuf- 
ed  Co  let  the  defendant's  counfel  argue  the  validity  of 
Inch  bonds,  they  having  been  (o  often  eftabli(hed  even  in 
a  court  of  equity ;  and  that  alfo,  where  the  condition  is 

Encral,  and  not  barely  to  refign  to  a  particular  perfon. 
r.  aay. 


^ 


(f)  Lifts  Rep.  177.  Oiherwife  if  the  covenant  is  independent 
ef  checonfidcration.     Bjrte  y  MoMniMg,  Cr0,  Cat*  4x5. 
(ar)  Rex  \.TrmJftL     1  ^derf  329.     2  Keh^tx^* 
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So,  M  9  G.  In  the  chancery.  PeiU  and  Capel.  Capcl 
on  prefenting  Peeie  to  a  living,  took  a  bond  from  hihi  to 
refign  when  the  patron's  nephew  came  of  age,  for  whom 
the  living  was  defigned.  Wherf  the  nephew  was  of  age* 
inftead  of  requiring  a  refignation,  it  was  agreed  between 
them  all,  that  Peele  fhould  continue  to  hold  the  living, 
paying  30 1,  a  year  to  the  nephew.  Peele  makes  the  pay« 
ment  for  feven  years,  but  refuting  to  pay  any  more,  the 
patron  puts  the  bond  in  fuit.  And  then  Peele  copies  in- 
to this  court  for  an  injunflion,  and  to  have  back  his  joL 
a  year.  On  hearing,  the  lord  chancellor  granted  the  in- 
junfiion,  not  (as  he  faid)  upon  account  of  any  defeA  in 
the  bond  itfelf,  which  he  held  good,  but  on  account  of 
the  ill  ufe  that  had  been  made  of  it :  and  as  to  the  money, 
it  being  paid  upon  a  fimoniacal  contra£t,  he  left  the  plajii* 
tiflr  to  go  to  law  for  it.     Str.  534. 

So,  in  the  cafe  of  Durfton  and  Sandys^  M.  i696.  The 
defendant  upon  his  prefenting  the  plaintiff  to  a  parfonage, 
took  a  bond  of  him  to  refign  ;  which  (as  the  reporter  fays) 
tho'  in  itfclf  lawful,  yet  the  patron  making  an  ill  ufe  of 
it,  viz.  to  prevent  the  incumbent  from  demanding  tithet 
in  kind,  the  court  awarded  a  perpetual  injunAion  againft 
the  bond,     i  Vern.  411. 

And  in  the  cafe  o(  HtJketzxA  Grey^  in  theking^s  bench, 
H.  28  C.  2.  (which  was  a  cafe  out  of  chancery  :)— Debt 
upon  a  Dond,     Upon  oyer  of  the  condition,  it  appeared 
that  the  obligor  had  been  prefented  to  the  living  of  Stain- 
ing by  the  obligee,  and  had  agreed  to  deliver  \i  up  into 
the  hands  iyf  the  ordinary,  within  three  moDths  after  the 
expiration  of  five  years,  at  the  requeft  of  the  plaintiff  bil 
heirs  or  aiSgns,  or  upon  proper  notice  in  writing,  fo  that 
a  new  prefencation  might  be  made.     And  after  this  recital 
of  the  agreement,  the  condition  wa%  that  if  the  defendant 
did  deliver  up  into  the  handb  of  the  ordinary  the  faid  living, 
fo  as  (hat  the  fame  might  hccorre  vt^id,  then  the  obliga- 
tion to  be  void.     The  defcnaai^t  pleaded,  ihaf  he  did  offer 
to  refign   abfolutely  the  living,  and  that  he  delivered  the 
refignatirn  to  the  ordiniiry  that  he  might  accept  the  fatne 
and  the  plaintiff  make  a  new  prefentation,  but  (hat  the 
ordinary  refufcd   to  accept  it.     He  pleaded  further,  thit 
the  agreement  was  corrupt ;  and  that  the  bond  was  taken 
to  keep  the  dcfef<dant   in   awe,  anJ  therefore  alfo  corrupt 
and  void.     Kyder  chief  juliice  delivered  the  refolution  of 
the  court :  The  averring  in  the  plea,  that  the  agreement 
was  corrupt  will  not  make  it  fo  :,  but  it  fhoi/ld  be  fet  forth 
what  fort  of  corruption,  that  the  couU  may  judge  whether 

fiino- 
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firoonitcal  or  not.  As  to  the  point,  whether  a  general 
bond  of  refignation  is  good ;  we  are  all  of  opioioo  it  is.  It 
was  determined  in  the  cafe  of  lord  CarliJU  and  PnU.  But 
every  fimoniacal  contradt  is  void,  where  it  is  fecured  only 
by  promife.  Otherwife  it  is,  when  a  bond  is  given  for 
the  performance  of  fuch  a  contract,  when  the  condition 
does  not  exprefs  the  agreement, .  but  is  only  a  condition 
for  payment  of  money,  becaufe  we  cannot  go  out  of  the 
written  condition  to  vacate  the  obligation,  and  alfo  be* 
caufe  a  fpecialry  does  not  want  a  confideration  to  fupport 
it,  as  a  promife  depending  only  upon  fimple  cootraA  does* 
It  has  been  objedled,  that«hefe  kinds  of  bonds,  when  the 
cootrafi  appears  upon  the  face  of  the  condition  to  be  for 
a  general  refignation  upon  rcqueft,  are  void :  Indeed  it 
does  look  fo ;  but  the  law  is  otherwife.  And  as  to  the 
other  objeflioo,  we  are  all  of  opinion  that  the  plea  in  bar 
is  bad,  becaufe  it  is  not  averred  that  the  bifliop  has  accept- 
ed thii  xefignation,  and  for  thefe  reafons :  i.  fiecaufe 
without  the  acceptance  of  the  ord.innry,  the  refignation  ia 
not  oompleat,  and  the  patron  can  have  no  benefit  of  fucb 
a  refignation.  a.  Bccauie  the  defendant  has  undertaken 
for  the  acceptance  of  the  bifhop,  as  that  is  neceflary  to 
aake  a  compieat  refignation,  which  he  has  by  the  condir 
.lion  of  his  bond  agreed  to  do,  3.  Becaufe  the  plea  does 
•aot  contain  a  fufficient  excufe  for  the  bi(hop'#  non-ac* 
ccpcance  of  the  refignation  ;  for  the  defendant  has  under- 
flken  that  the  bifhop  (ball  do  it,  or  if  he  does  not  he  will 
4tike  a  Citisfa£lioo  by  paying  money  or  the  like  to  the 
ttarty  who  is  injured  thereby  ;  and  this  is  reafonable,  and 
IS  the  law  in  fuch  cafes,  when  the  obligor  undertakes  for 
the  wEk  of  a  flran^er.  The  ordinary  is  a  judicial  officer^ 
and  if  intruded  with  a  judicial  power  to  accept  or  refufe 
loiigpiations  as  he  thinks  proper.  And  judgment  was 
given  ibr  the  plaintiff  (x).     But  it  appearing  that  the  pa« 

tron 


.  (jr)  Gtiy  afcerwards  applied  to  the  court  of  chancery  for  an 

isjuoAion  ;  the  proceedings  on  which  application  are  thus  re« 

psned  in  Ambler  268.     Grty  v.  Hejkttb,     Plaintiff'  was  pre- 

'finted  CO  the  Xvixuf^o^  ^teyning  by  the  defendant,  and  previous 

fbcreio  gave  a  general  bond   of  refignation  after  the  end  of 

'fixjears,  on   three  months  reqaeil  :  aAion  fued  at  law,  and 

htf|ment  recovered  on  the  bond.     Bill  by  plaintiff  for  aa  in« 

jfiBoioo,  and  inter  alia   for  a  difcovery  whether  defendant 

lid  not  fold  (he  advowibn  fince  the  end  of  the  ^x  years,  wi<h 

lproiDi&  of  procuriog  an  immediate  refignation.    Defendant 

A  a  a  <le- 
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fron  had  advertifed  the  living  to  be  fold,  and  in  treatiflfc 
with  a  purchafer  for  it,  that  he  had  declared  he  aflced  and 
cxpe£led  a  greater  price  for  it,  as  he  could  compel  aa 
immediare  refignation:  lord  Rardwicke,  for  this  reafoBt 
and  as  it  was  making  a  bad  ufe  of  the  bond,  granted  an 
injunAion  to  reftrain  the  patron  from  proceeding  further 
upon  the  bond. 

In  the  cafe  of  the  bilhop  of  Londm  and  Lixvis  Difiuf 
Ffytche  efquire,  in  the  year  1780,  the  reftory  of  the  pa- 
rifli  church  of  IVoHlham  ff^aiter  in  EJJixin  the  diocefeof 
London  becoming  vacant^  Mr.  Ffyubt  prefented  hia  clerk 
the  reverend  John  Eyre  to  the  bifhop  for  inftitution.  The 
bifhop.being  informed,  that  the  faid  John  Ejrt  had  gtfCO 
his  patron  a  bond  in  a  large  penalty,  to  refign  the  faid  rec* 
tory  at  any  time  upon  his  requeft  ;  and  the  faid  JAn  Effi 
acknowledging  that  he  had  given  fuch  a  bond  \  thebifluip 
fcfufed  to  inftitute  him  to  the  living. 

Whereupon  Mr.  //>7^Ar  brought  a  quare  impedit  (;) 
againft  the  bifhop  in  the  court  of  common  pleat^  sad  (&• 

caincd 


demurred  to  the  difcovery  as  tending  to  fubjeft  hin  to  the 
penalties  of  the  ilatute  againft  fimoDy.  Lord  Hardtmckt  Cb. 
was  of  opinion  that  the  fale  of  an  advowfca  doring  a  f^ 
cancy  is  not  within  the  ftatate  of  fimony  at  fale  of  the  scat 

grefentation  is  (fee  Cro.  Elix,  788.  M§cri  914.)  ;  bot  it  is  vtid 
J  the  common  law.  Thefe  fort  of  bonds  are  held  good  at  laa^ 
and  (o  they  are  in  equity  unlcfs  an  ill  ufe  is  attempted  to  be 
made  of  them,  in  which  cafe  this  coart  will  interfere,  i  Ftnm 
41 1.  The  queftion  then  is,  whether  the  file  of  his  advowibn 
under  thefe  circumflances,  attended  with  an  immediate  refig- 
nation^ is  an  abufe  ?  Jt  feems  to  be  an  evafion  of  the  ftatoia; 
perhaps  if  more  money  had  been  given  by  reafon  of  tbe'fft- 
cancy,  it  might  be  within  the  ftatute.  It  defires  difcotery; 
and  he  over-ruled  the  demurrer,  it  was  fuggelled  in  thebiU» 
and  made  a  defence  at  law,  that  the  bifhop  bad  refofed  ioaccq»t 
'the  refignation.  His  Jordfhip  approved  the  condud  of  tbe 
biihop  in  cafe  he  was  informed  the  advowfon  was  fold  to  be 
attended  with  an  immediate  refignation.  And  he  alfoef* 
prefiT-'d  himfelf  of  the  fame  opinion  with  the  judges  io  tks 
lung%  bench,  that  the  bi (hop's  re fufal  to  accept  the  refign sttat 
was  no  excufe  for  the  incumbent's  not  refigning  ;  for  ibacbe 
had  undertaken  to  refign,  which  implies  boih  refignation  si4 
acceptance,  without  which  the  refignation  is  not  conptot 
5  C.  Lamh^s  cafe, 

(>')  Upon  ih's  quare  impedit  the  bifliop  filed  a  hill  todi(> 
•over  whether  the  derk  prefented  to  him  by  Mr.  FfyitU^ 

aot 
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fained  judgment  againft  him.  Upon  which,  the  bifliop 
appealed  to  the  court  of  kinj/'s  bench,  and  that  court  alfo 
gave  judgment  in  affirmance  of  the  judgment  in  the 
court  of  common  pleas.  Upon  this,  the  bifliop  appealed 
to  the  houfe  of  lord» ;  where,  upon  debate,  the  lords  or- 
dered fcveral  queftions  to  be  put  to  the  judges  ;  who  dif- 
fering in  opinion,  thcv  were  dircAed  to  deliver  their  opi- 
nions feriatim,  with  their  reafons.  The  queftions  were 
twelve  in  number,  but  divert  of  them  going  only  to  mat* 
ter  of  form,  the  true  fubftantial  inquiry  was,  whether 
an  agreement  made  between  an  incumbent  and  patron* 
whereby  the  incumbent  undertakes  to  avoid  the  benefice, 
at  the  requeft  of  the  patron,  be  not  an  agreement  tor  a 
iMM/Er  to  the  faid  patron,  within  the  (latute  of  -^i  Eljz.  (o 
u  by  reafon  of  fuch  agreement  fuch  prefentation  fliail  be 
void  I 

Mr.  Juftice  BuUer  faid,  he  had  taken  no  fmall  pains  to 
find  out  upon  what  principle  all  the  cafes  have  gone,  but 
it  bad  not  been  with  much  efftA :  for  he  could  not  find 
that  the  different  authorities  upon  this  fubjedi  are  fup- 
ported  by  that  fenfe,  by  that  reafon,  or  by  that  principle, 
vhfch,  if  the  cafe  were  now  totally  new,  would  govern 
Um  in  his  judgment,  or  induce  him  to  coti  ur  in  thofe 
decifions.  But  the  auth<  rines  are  fo  very  numerous  i  they 
have  arifen  at  fo  many  different  periods  of  time;  all  the 
jadges  for  near  200  years  pail  have  been  fo  uniformly  of 
the  fame  opinion  ;  the  law  hus  been  received  not  only  in 
Wcftoiiniter- hall,  but  fhrour-hout  the  kiigdom,  as  pro- 
perly fettled,  and  mankind  have  fo  uniformly  acled  upon 
tUs  idea,  that  it  feemed  to  him  to  be  very  dangerous  to 
ivcrturn,  or  even  to  (hake  thofe  authorities  ;  Fur  if  po- 
licy»  private  wiOies,  or  the  hardfhipH  of  a  cafe  were  per- 
nined  to  weigh  down  judicial  detern«inations  in  one  in- 
flance^  they  might  be  extended  to  any  other,  and  the  law, 
infiead  of  being  a  certain  rule,  would  be  governed  by  a 
difCTetion  to  be  excrcifed  without  rule  in  each  particular 
cafe  which  comes  in  judgment.  The  bond  in  queflion 
b  a  bond  with  a  conditiun  to  refign  upon  requefl ;  and  it 
jsftated  in  the  pleadings,  that  it  was  coriuptly  agreed  be- 
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given  a  general  bond  of  refignation,  in  order  to  fet  up 
ikac  Dond  as  a  defence  at  law  for  having  refufed  him  inftitu- 
Sioe.  To  this  bill  the  defendant  demurred,  iH,  on  account 
of  the  legality  of  fuch  bond,  aJ,  that  the  difcovery  was  im- 
matcrial  s  but  the  demarier  wai  over-inled.     1  Brt,  ^. 

A  a  3  twecu 
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tween  Mr.  Efn  and  Mr.  Ffytebt^  that  Mr.  Ffii^bi  fhnM 
prefent  Mr.  Eyre,  and  in  confcquence  thereof,  Mr.  Ejn 
did  give  this  bond_  to  Mr.  FfyUhi.  The  qiieftion  it,  whe- 
ther fuch  a  bond  be  corrupt  and  illegal  ?  The  autborhiet 
one  and  all  have  determined  that  fuch  a  bond  ii  good ; 
And  this  hath  been  decided  not  only  in  cafes  where  it 
might  be  fuppofed  that  the  bond  was  given  after  the  pre^ 
fentation,  and  without  any  previous  agreement^  but  la 
cafes  where  it  did  appear  that  the  bond  was  given  Ssforg 
the  prefcntation,  and  chat  a  prefentation  was  made  in  con^ 
iideration  of  that  bond. 

Mr.  liaron  Eyrg,  The  counfel  for  Mr.  Ffytehg  reefed 
the  whole  argument  upon  the  authority  of  a  ferics  of  cafes, 
in  which  it  was  faid  to  have  been  adjudged  that  thefe 
bonds  were  good  in  law  ;  the  houie  was  called  upon  fim^t 
Jupir  antiquai  vias^  and  aa  indignation  endeavoured  to  be 
raifed  againft  all  thofe  who  (hould  unfetile  foundations. 
But  without  unfettling  foundations,  he  might  a(k  (he  faid) 
bow  the  general  dod^rine,  ex  traded  from  this  frr.es  of 
cafes,  that  a  general  bond  of  refignation  is  in  itfelf  not 
unlawful^  applies  even  to  prove  that  the  bond  dated  ia 
thefe  pleadings,  under  the  fpecial  circumOancet  of  this 
cafe,  is  not  unlawful ;  And  he  was  compelled  to  go  into 
the  inquiry :  becaufe  the  queftion  upon  thefe  bonds,  pro- 
pofed  by  their  lordfliips,  was  not  any  queftion  upon  the 
validity  of  fuch  bonds  thcmfelves,  but  was  a  queftion  upon 
their  validity  upon  the  particular  c;ife,  and  under  fpeciil 
circumftances  Hated  in  thcfc  pleadings.  He  had  looked, 
he  faid,  into  mcft  of  the  cafes  that  have  been  alluded  tO| 
end  found  that  inftead  of  deciding  the  queftion  upon  the 
validity  of  fuch  a  bond,  given  under  fuch  circumftances 
as  are  difclofed  in  thtfe  pleadings,  they  are  exprefs  autho- 
rities  to  prove  that  fuch  a  queftion  remains  to  this  hour 
open  to  difcudion.  From  the  uniform  language  of  the 
cafes,  if  you  obje£^  to  the  validity  of  thefe  bonds,  you 
muft  take  the  circumftances  upon  which  the  obje£lion  ii 
founded,  that  the  court  may  judge  whe the;  it  is  ^fuffi* 
cient.  Therefore  at  once  to  diltinguifii  this  cafe  from  all 
the  cafes  cited,  he  believed  he  might  hazard  the  affertton, 
viz.  that  all  the  circumftances  were  ftated  for  the  firft 
time  tJpon  this  record.  Laying  thcfc  ihcrl-Tofe  out  of  tfic 
cafe,  the  queftions  propofed  to  the  judges  are  by  no  me^ns 
complicated  or  intangled.  *  The  ftatute  of  Elizabeth  was 
made  to  inforce  a  very  clear  rule  in  the  tcclcfuftical  law, 
that  prcfeotations  ought  to  be  fpontaneous.  The  wordi 
of  ihc  ftatute  are  ♦*  rfwurd^  gift^  profit ^  cr  btntfit.^*    Is  the 
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pofleflion  of  a  refignation  bond  profit  or  bemfit  (o  a  pa« 
tron  7  In  every  article  in  which  the  patronage  is  valuable, 
it  is  aiarketable,  and  by  that  the  bond  becomes  inAantly 
more  valuable  and  more  marketable.  In  a  word,  he  that 
ftipul^tes  for  a  refignation  bond,  bargains  for  a  fum  of 
money ,  or  for  that  which  to  him  is  as  valuable,  or  perhapa 
more  valuable  than  that  fum  of  money.  Either  of  them 
b  kiUificial  to  him,  both  of  them  therefore  equally  for- 
bidden by  the  (latute^ 

Mr.  Juftfce  Nargs.  It  may  perhaps  be  difficult  to  point 
out  the  reafons  upon  which  general  bonds  of  refignation 
were  originally  held  ^ood.  Many  reafons  may  be  fug- 
gefted  ;  among  the  reA,  he  mentioned  that  fuch  a  bond 
^ai  never  confidered  in  a  criminal  point  of  view,  where 
particular  perfons,  as  the  fons  or  relations,  or  particular 
friends,  were  intended  to  be  promoted  upon  a  refigna- 
tion ;  he  would  fuppofe  that  the  patron,  at  the  time  he 
gave  his  living  to  the  incumbent,  had  a  great  number  of 
children,  one  perhaps  he  intended  to  bring  up  to  the 
church.  They  were  of  that  age  at  that  time,  he  could  not 
tell  which  it  may  be  that  may  live  to  be  old  enough,  or  if  he 
lived,  J^w  far  his  capacity  might  enable  him  to  take  upon 
him  that  facred  fundion  ;  and  there  may  be  other  things 
to  prevent  it ;  and  therefore  it  is  impoffible  to  fpecify  what 
particular  child  it  (hould  be  alTigned  to.  If  he  has  in  his 
eye  a  relation  among  others,  he  cannot  perhaps  point  out 
that  particular  relation.  Or  there  may  be  other  inci- 
dents; the  incumbent  might  go  a  id  leave  his  church  for 
too  long  a  time  ;  therefore  refignation  bonds  may  be  con- 
£dered  as  having  fome  little  foundation  at  the  time  they 
were  originally  entred  imo.  But  that  fuch  bonds  have 
been  held  good  appears  from  a  regular  train  oF  cafes  in 
law  and  equity  for  near  two  hundred  years.  Founded  on 
which,  decilions,  which  have  fo  totally  fettled  this  point 
in  the  cemporal  court?.  Sir  Simon  Digge  takes  notice,  that 
bonds  of  refignation  had  become  fo  fiequent,  that  hardly 
a  living  was  poirefTed  without  them,  that  he  advifes  an 
application  to  parliament  to  prevent  that  bad  praftice^ 
fod  which  he  believed,  if  it  could  be  efFe^lually  prevented, 
would  be  a  very  defirable  thing. 

The  Bifbop  of  Salijlur).  The  whole  of  the  queftion 
jffts  utimateiy  on  the  ft;itute  of  ^i  Eliz.  The  inter- 
pffctation  given  to  that  ftature  by  the  learned  baron  is 
confonant  to  the  bed  and  mod  difpaffionate  opinion  I  am 
/ppaUe  of  forming;  and  which  therefore  1  hold  myfelf 
bQ\mi  to  deliver  to  your  lordfhips.     It  is  well  known, 
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my  lords*  that  thia  %8t  was  pafltd  with  a  view  ef  prpteft* 
iqg  the  ecclefiaftical  law,  and  of  ftrengthening  its  weak* 
nef's.     The  ecclefiaftical  law,  which  confiders  fimony  u 
a  crime  of  deep  dye,  could  only  puniQi  the  cUrical  omn- 
der.     The  legiilature  perceiving  the  ferious  confequencet 
of  this  defed,  in  its  wifdom  interpofed;  and  inflidcd  cer- 
tain penalties  on  the  patron,  the  corrupter  and  partaker 
of  the  guilr.     The  a^  is  not  deprivative,  but  accumula^p 
five.     It  doth  not  deprive  the  ecclefiaftical  judge  of  hia 
power.     It  doth  not  withdraw  the  clerk  from  the  jurif- 
diiiion  of  his  ordinary,  nor  difpenfe  with  the  oath  againft 
fimony,  to  which  every  prefenteee  was  previoufly  fubjed. 
Its  main  objeA  was  to  prevent  corrupt  influence,  inter- 
eflcd  motives,  and  grofs  abufe  of  his  power  on  the  part  of 
the  patron ;  and  to  apply  a  remedy  to  an  evil  thought  to 
be  of  the  moft  dangerous  frequency,  of  ihe  moft  alarm- 
ing magnitude  at  that  day ;  which  has  been  continually 
increafing  to  the  prefent  period  ;  and  which,  unlefs  check* 
cd,  bids  fair  to  brtak  down  tvtvy  barrier  whjch  honour, 
decency,  and  religion  can  oppofe.    Thequeftion  on  which 
your  lord(hips  are  now  to  pbfs  judgment,   I  conceive  to 
be  new  in  fpecie.     It  is  Jier>,   my  lords.  I  mean  ift  make 
my  fland.     None  of  the  various  cafes  which  have  been 
adduced  by  the  judges  in  the  houfe,  or  by  the  counfel  at 
the  bar,  feem  to  me  to  touch  it.     They  are  dtftindl  in 
their  nature  ;  the  cafe  has  never  been  decided  upon,-  never 
been  argued,  and    confequently  all  the   reafoning  from 
a  feries  of  dcte.minations  in  the  courts  below,  fo  much 
laboured,  and  fo  much  preficd,  doth  not  apply,  and  falls 
to  the  ground.     Much  has   been  faid^  my  lords,  much 
more  probably  will  be  Lid,  as  to  the  inexpediency  and  fa* 
tai  tffefls  of  moving  old  foundations.     Leaal  decifions, 
which  for  centuries  have  received  the  fan£iion  of  fuccef* 
five  generations,  of  the  great  and  able  interpreters  of  law 
which  prefide  in  our  courts  (and  greater  and  abler  either 
in  former  ages,  or  at  the  prefent  time,  no  nation  ever  had 
to  boaft  of)  are  intitled  to  the  higheft  reverence,  from 
every  citizen  who  rLTpe(3s  his  own  character,  values  his 
property,  or  loves  his  country.     But  I  contend,  my  lords, 
:hat  in  the  cafe  before  you  there  are  no  precedents.     It  b 
fpecific  in  its  circumftancet  \  and  (exclufive  of  the  bond), 
on  the  fole  ground  of  the  {iatute,  the  prefentation  in  the 
prefent  cafe  is  void*     And  here,  my  lords,  1  Ihould  na^ 
turaily  clofe  what  I  have  to  offer  to  your  lordjDiips'  confi- 
deration.     But  as  the  iituation  of  the  parochial  clergy,  on 
the  foot  of  the  commonly  received  interpretation  of  the 
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hw  iditive  to  general  bonds  of  rcfignatton,  ii  either  un» 
known  or  mifundcrftood,  I  fliould  be  wanting  in  juftice 
to  thic  JBoft  nfeful  and  moft  rcfpedable  body  of  men, 
were  I    not  to^reprefent  ic  without  exaggeration^  and 
leave  it  to  your  lordfliips'  honour  and  humanity.     Every 
prefentee,  previous  to  his  receiving  inftitueion,  is  obliged 
to  cake  fhe  oath  againft  fimony.     The  fenfe  of  that  oath 
is  as  clear  as  language  can  make  it*     There  never  could 
hive  been  the  helifati«'n  or  an  inflant  as  to  its  meanings 
in  the  breaft  of  any  man,  wbo  in  interpreting  the  terms  in 
which  it  is  exprefled,  followed  nothing  but  the  genuine 
fuggeftions  of  his  own  underftandtng.     The  only  quef* 
tbn  which  can  arife  on  the  f'ubjeA  is  a  queftion  ot  con- 
fijencc  alone ;  but  unhappily,  the  force  of  temptation  in 
this  as  in  other  inftances  of  moral  condudit,  operate  on 
minds  not  fufficiently  tender  to  the  impreflions  of  duly ; 
and  leads  to  the  foftering  a  fecret  wiOi,  that  the  impofitioo 
of  the  oath  could  be  either  dilpenfed  with,  or  the  terms  in 
which  it  is  framed  be  difFereii'Jy  expounded  from  its  ob- 
vbus  import.     The  furprize  of  an  unexpected  offer  of  a 
viluable  benefice ;  the  cppreilion  of  poverty ;  the  calls^ 
perhaps,  of  a  numemus  family  unprovided  for;  and  the 
glitter  of  comparative  affluence ;  all  contribute  to  induce  to 
the  liftening  to  any  caiuiftry  which  can  reconcile  intereft 
with  duty.     To  a  man  thus  circumftanced,  and  thus  in- 
dincd,  authoritv  is  eafily  admitted  in  the  place  of  reafon. 
iogy  and  the   fandion  of  courts  fuperfedes  convidton. 
From  thefe  motives,  general  bonds  of  reiignation  have 
ufaally  been  given  ;  and  from  the  inftant  they  are  given, 
die  wretched  prcfentec  is  raken  from  under  the  protedion 
of  that  law  which  guards  the  property  of  every  other  fub- 
jcA  of  the  ftate.     He  ceafes  to  be  free  ;  becaufc  he  holds 
bis  living  at  the  abfolute  will  of  his   patron;  fubjeft  to 
his  caprice ;  and  rendered  incapable  of  difcharging  many 
of  the  moft  eiTential  duties  of  his  office,  where  they  hap« 
pen  to  clafli  with  the  prejudices,  the  humours,  or  the 
vices  of  the  mafter  of  his  fortune.     Nay,  my  lords,  even 
the  irfoft  degrading   compliances,   the  facriHce  of. every 
comfort  which  uiv;:onditional  prefentation  confers,  are  in- 
foScicnt  to  fecure  a  permanent  continuance  in  the  bene- 
fice, the  inftant  that  the  wants,  or  even  the  whim,  of 
the  patron  demand  an  avoidance  :  Refignation  or  ruin  is 
the  alternative.     Your  lordfhips  need  not  be  told  which  is 
KKely  to  be  fubmitted  to. 

Bifliop  of  Bangor,     I  had  occafion,  many  years  ago  in 
the  coiufc  of  my  inquiries,  to  coofider  the  fubjedl  of  ge- 
neral 
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neral  honis  of  refignation.  *  And*  I  miift  confeCi  thaA  the 
dccifions,  one  in  the  8  Ja.  i«'^«rtf«Dd  Lkwrsact^  tb^ockirr 
in  ihf  5  Cb.  i.  Babingtm  ^lA  Wo9d^  did  not  appear  to  me 
to  reft  on  fuch  foHd  and  fubftsHitiai  groundt,  aa  they  ought 
to  have  done  \  and  yet  tbefe  two.  detcrniinatioiia  are  the 
precedents,  which  our  courts  have  ever  fince  implicitly  fel- 
lowedf  whenever  the  legality  of  Aich  bonds  was  brought 
into  queftion.     One  of  the  learned  judges,  in  the  cotirfe 
of  his  argument,  proved  to  your  lordfliips,  that  the  point 
now  under  confideration  was  not  the  point  in  qtieftion 
when  thefe  two  cafes  were  determined,  on  whkb  fo  much 
ftrefs  was  laid  in  the  courts  below ;  and  it  is  very  mate* 
rial  that  all  the  learned  judges  who  have  hitherto  deliver* 
cd  their  opinions  to  you  on  this  occafion,  have  unanU 
moufly  declared,  that  if  this  cafe  had  been  res  integra,  the 
judgment  ought  to  have  been  different ;  but  the  weight  of 
thefe  precedents  and  of  many  others  for  Co  great  a  length 
of  time,  preflcs  fo  hard  upon  them,  thaMhey  are  unwill- 
ing to  make  any  alteration,  left  they  (hould  be  ccmiider* 
ed    as   removing   land  marks,  and   unfettling  principles 
which  had  prevailed  for  near  two  centuries.     Much  re«»- 
verence,  my  lords,  is  certainly  due  to  fuch  decifions  oB 
our  courts  as  have  been  uniform  and  long  acquicfced  in^ 
but  if  in  fucceeding  times,  ^reat  and  manifold  inconveni  «- 
encies  fliali  be  found  to  arife  from  perfifting  in  fuch  do^w 
terminations,  and  no  inconvenience  from  altering  then, 
the  cafe  is  too  plain  for  me  to  tell  this  houfe  what  ought 
to  be  done.     Under  the  cover  of  general  bonds  of  rcug« 
nation,  the  worft  and  moft  corrupt  pradices  may  be  car- 
ried on.     By  means  of  /uch   a  bond,  a  patron  may  ereA 
a  court  of  jufiice  over  his  clerk,  much  fuperior  to  that  fA 
bis  ordinary  ;  the  ordinary  can  fufpend  a  clerk  from  the 
exercife  of  his  fundion,  and  can  deprive  him  of  his  bene* 
flee  ;  but  before  this  can  be  done,  the  party  muft  be  cited 
to  appear  ;  a  charge  commonly  called  a  libel  muft  beci^ 
hibited  againft  him  ;  a  competent  time  muft  be  allowed 
for  at^fwering  the  charge ;  a  liberty  muft  be  granted  for 
counfcl  to  defend  the  caufe ;  and  after  hearing  all  tbc 
proofs  A  (blemn  fentence  muft  be  pronounced,  from  which 
there  lies  an  appeal :  But  a  patron,  with  fuch  a  boiMl  in 
his  pocket,  has  a  much  more  compendioua  way  of  doiog 
his  bufintrs  ;  for  he  can  deprive  his  clerk,  without  trisli 
without    proof,    without   fentence*     By  means  of  tbefe 
bonds,  patrons  can  convert  benefices,  which  arebjlsn 
freeholds  for  life,  mto  eftates  for  years,  for^monthsy  or  even 
only  for  a  few  days*    By  means  of  tfiefe  ionds,  .the  rcvf^ 
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oties  of  thit  mod  ufeful  and  refpef^able  body,  the  paro* 
cbial  clergy,  are  growing  lefs  and  lefs,  every  year ;  and 
there  is  little  doubt,  but  that  many  of  the  money  pay- 
ments, in  lieu  of  tithes,  and  which  have  now  obtained 
the  form  of  a  modus,  fprang  originally  from  thefe  bonds* 
By  means  of  thefe  bonds,  it  is  become  as  cafy  to  fell  the 
Dext  avoidance  of  a  redtory  or  vicarage  as  it  is  to  fell  any 
other  fpecies  of  property ;  and'from  this  circumftance,  reli« 

fion,  learning,  difcipline,  and  gco:!  order  fufFer  very  much, 
t  has  been  common  of  late  years  to  ad^^ertife  in  the  pub* 
lie  prints  the  fale  of  livings  with  immediate  refignation  {. 
but  if  this  judgment  fliould  have  the  fandtion  of  this  houfe, 
thefe  advertifers  would  w^x  bolder,  and  in  a  /hort  time 
inform  us  of  public  offices  being  opened  for  negociating 
this  kind  of  traffic. 

BiQiop  of  Landaff.  The  pope,  in  former  ages,  was  % 
great  encourager  of  refignations  among  the  clergy  of  this 
kingdom,  becaufe  he  obtained  a  \ ear's  income  of  the  be- 
nefice up<m  every  avoidance  ;  but  neither  were  the  catho- 
lic clergy  of  this  country  at  that  time,  nor  are  they  (Ke 
believed)  at  this  time,  fettered  by  general  hou/is  of  refigna* 
tion.  In  the  church  of  Scotland^  this  traffic  hath  not  yet 
polluted  the  minds  of  either  patrons  or  minifters ;  nor  is 
it  in  ufe  in  any  proteftant  church  in  Chriftendom,  at  leaft 
not  in  the  fame  degree  in  which  it  is  in  our  own* 
This  pradice  he  faid  was  a  fore  fcandal  to  the  church  of 
England  \  and  he  hoped  from  the  high  fenfe  of  religion  and 
honour  which  had  accompanied  the  deliberations  of  that 
boufe,  that  the  time  was  now  come  when  it  would  be  no 
longer  endured,  ft  is  faid,  that  this  matter  is  not  now 
rea  Integra ;  that  there  h^ve  been  in  the  courfe  of  above 
two  hundred  years  man/  adjudged  cafes,  and  that  we  muft 
of  oeceffity  adhere  to  the  precedents.  The  Jlare  decifii^ 
XYitflare  juper  antiquas  vias^  wa^  a  maxim  of  law  fantSlified 
by  fuch  length  of  ufage,  Tuch  weight  of  authority,  that  he 
durft  not  produce  any  of  the  arguments  which  fuifgefted 
thcmfelves  to  his  mind  in  oppofition  to  it ;  tho'  fome  of 
Ihem  tended  to  queftion  its  utility,  and  fom?  of  them  its 
joflice.  It  was  a  maxim  he  faid  which  his  hitherto  courfe 
of  ftudies  had  not  brought-him  much  acquainted  with.  It 
is  net  admitted  in  philoCophy  :  It  is  not  admitted  in  divi- 
nity ;  for  divines  do  not  allow  that  there  are  any  infallible 
interpreters  of  the  bible  which  is  thiir  Satute  book ;  they' 
maintain  that  fathers,  churches,  and  councils  have  erred 
in  cheir  interpretations  of  that  book,  in  their  decifionscon- 
f^rning  points  of  faith  \  this,  as  protcftantSi  they  ever  mud; 
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fnaiotainy  otherwife  they  cannot  juflify  (he  principles  on 
which  they  emancipated  themfelves  from  the  bondage  of  the 
church  of  Xome.  Kut  be  it  fo,  let  this  maxim,  as  applied 
to  the  law,  be  admitted  in  its  full  extent,  what  fotlowif 
Nothing  in  this  cafe,  he  faid,  for  the  piaintiflFhad  averred, 
and  one  of  the  learned  judges  had  been  pointed  in  proving 
that  the  cafe  in  qucftion  was  not  fimilar  to  any  oitc  of  the 
cafes  which  had  been  adjuiiged  in  the  courts  below.  BoC 
fuppofe  the  cafe  of  the  plaintiff  is  (imtlar,  in  all  its  circum* 
Itances,  to  fome  one  or  mnre  of  (he  cafes  which  have  been 
adjudged  below ;  ftiil  it  will  not  follow,  that  the  houfe  of 
lords  IS  tO/  be  bound  by  the  precedents  of  thofe  courts ;  if 
it  is,  the  right  of  appeal  is  nugatory.  If  a  man  thinkf 
that  the  judgment  of  thofe  courts  is  contrary  to  law,  he 
has  a  right  to  come  to  this  houfe  to  know  whether  it  befo 
or  not.  And  this  houfe,  in  deFivering  its  opinion,  doth 
not  make  law,  but  declares  what  the  law  is.  The  courts 
below  interpret  a  ftatute  one  way,  this  houfe  may  fee  rea* 
fon  to  interpret  it  another,  and  in  that  cafe  the  conftituiioa 
bath  faid,  that  the  courts  below  miftook  the  fenfe  of  the 
fiatute,  and  that  the  interpretation,  which  it  receives  in 
this  houfe  is  the  right  interpretation.  Precedents  may 
be  obligatory  in  the  courts  in  which  they  are  eftabli(h« 
cd ;  but  their  operation  (hould  not  be  extended  be- 
yond the  limits  of  thofe  courts.  It  ought  cot  at  leaft 
to  be  extended  into  the  houfe  of  lords.  If  indeed  there 
were  any  precedents  of  that  houfe  concerning  the  legality 
er  illegality  of  general  bonds  of  refignation,  thofe  prece* 
dents  would  have  deferved  weight  in  the  prefent  cafe,  but 
there  is  not  one  precedent  of  the  kind  to  be  met  with  on 
their  journals  i  fo  that  whatever  might  be  thought  as  to 
the  novelty  of  the  cafe  in  the  courts  below,  it  was  un« 
doubtedly  new  in  that  houfe,  free  and  unfhackled  by  pre* 
cedent. 

Lord  Thurlow  argued  at  large  againft  the  validity  of  theft 
bonds,  and  among  othtrr  particulars  obferved,  that  one 
thing  which  flruck  him  was.  That  ever  fincc  the  eAablifh'* 
ment  of  the  church  of  England,  this  ecclefiaftical  office 
was  an  office  for  life.  It  is  not  competent  to  the  bifbop 
to  give  it  for  any  kfs  time  than  for  life.  And  it  never 
was  competent  to  a  bifhop  of  any  European  church  that 
ever  he  heard  of  (and  he  had  made  inquiries)  to  give  it 
for  any  lefs  eOatc  th^n  an  eflate  for  lift*.  The  incumbent 
therefore  derives  intirely  under  and  from  the  bifbop  an 
eftate  for  life,  grounded  upon  the  original  conftitutioD  of 
the  office,  and  confequenily  invariable  by  law.    If  that 
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be  the  conftitution  of  the  office,  by  what  rule  or  principle 
can  it  be  juftiiied  at  comoiun  law,  that  fuch  an  officer 
fliould  give  a  bond  to  his  patron  in  order  to  hold  the  living 
fpr  a  lefs  term  than  for  life.  In  the  argument  of  this 
caufe^  a  queflion  was  alked,  with  refpcdl  to  a  bond  given 
by  zjudgi  CO  refign  his  office  of  judge  :  What  was  the  an- 
fwer  ?  The  bond  would  be  given  to  the  king ;  and  if  given 
to  the  king,  it  would  be  void,  becaufe  it  would  render  ihe 
judges  dependent  upon  the  kinp,  initead  of  being  indepen- 
dent,  ai  the  fiatute  of  king  William  expreiTes  it«  quMi* 
diu  fi  hint  gtffirint.  A  m^iftir  in  chanzirj  is  an  officer  ap- 
pointed for  life :  Suppofe  the  chancellor  has  the  appoint* 
ment  of  it ;  ,fuppofe  fuch  mafter  gives  a,  bond  to  refign 
when  called  upon,  would  that  bond  be  good  at  comnKUl 
law  ?  No  ;  becaufe  it  is  not  only  contrary  to  the  conftitu« 
lioD  of  his  office^  h\iX  becaufe  the  public  has  an  intereft  in 
the  independence  of  that  officer,  as  being  appointed  for  life, 
and  a  public  Uw  officer ;  bis  place  is  independent,  it  is 
whilft  he  behaves  bimfelf^well  in  thajt  office;  if  he  is  an 
officer  for  life,  how  can  any  private  man  whatfoever,  be- 
caufe it  is  his  province  to  appoint  him,  take  upon  him  to 
fender  that  officei's  fituation  fuch  as  the  law  faid  it  fliould 
not  be*  And  in  the  conclufion  he  movrd,  that  the  judg- 
ments of  the  courts  of  common  pleas  and  king's  bench  in 
this  caufe  be  reverfed.  Which  was  determined  accordingly, 

upon  a  divifion,  nineteen  agiinft  eighteen.-^ From  the 

printed  cafe  by  Thomas  Cunningham  efqulre. 

N.  One  of  the  queftions  propofed  to  the  judges  was. 
Whether  the  ordinary  is  bound  to  accept  a  refignation  i 
To  which  the  anfwer  of  moft  of  them  was,  that  this  beijig 
an  imire  new  cafe,  and  not  made  a  qucftion  of  in  the 
courts  below,  nor  ever  argued  at  their  lorciOiips'  bar,  chey 
bei^ed    leave    for   the   prefent   to  decline  anfwering  it. 

iVidtfupra,  KcCijnatfoii  5.)  (z) 

Shall 


(a)  Since  this  cafe  a  bond  given  to  the  patron  bj  an  in- 
csmbent  on  prefentation  to  refide  on  the  living,  or  to  refiga 
to  the  ordinary,  if  he  did  not  return  to  it  within  one  month 
after  eotice,  and  alfo  not  to  commit  wall^,  ivas  adjudged  to  be 
good ;  for  the  condition  was  not  as  in  Fjjuhi\  cafe  to  fecure 
an  BDqoalified  rcHgnation,  but  to  enforce  the  performance  of 
moral*  legal>  and  religious  dudes.  Bag/haw  v.  Bofslty^  4  Tn 
.  Mifm  78.  And  in  a  fubfcquent  cafe,  the  condition  of  a  hood 
appearing  to  be  to  reiide,  to  keep  the  buildings  on  the  livioj^ 
inrepairj  and  to  reHgn  after  one  month's  notice  in  order  that 
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stall  be  utUrly  wd^  frujhatt^  mid  rf  nmt  ifeU  in  Imo] 
Before  this  ad,  they  were  only  voidable  by  deprivation  ( 
but  hereby  they  are  made  void  without  any  deprivation  { 
0r  fentence  (feclaratory  in  the  ecclefiaftical  court,  ai  wai 
adjudged  in  the  c^fe  of  Hickcock  and  Hicktock*  So  ay  the 
parifhioners  may  deny  their  tithes,  and  al ledge  in  the  fpi* 
ritual  court  (hat  he  came  in  by  fimony  {a).  But  Hiitton 
faid,  there  was  no  remedy  for  the  tithes^  which  a  fimonia- 
cal  incumbent  had  a£lually  received,  i  Ittft.  no.  GUf. 
800,  I.  {Liit,  Rep.  177.) 

But  here  is  (o  be  obferved  a  diverfity,  between  a  pre- 
fentation  or  collation  made  by  a  rightful  patron,  and  an 
iifurper.  For  in  cafe  of  the  rightful  patron,  which  doth 
corruptly  prefent  or  collate,  by  the  exprefs  letter  of  chit 
ad  the  king  fliall  prefent ;  but  where  one  doth  ufurp, 
•nd  corruptly  prefent  or  collate,  there  the  king  QmII  hoc 
prefent,  but  the  righful  patron :  for  the  branch  that  givd 
the  king  power  to  prefent,  is  only  intended  where  the 
rightful  patron  is  in  fault;  but  where  he  is  in  noLfiralri 
there  the  corrupt  wBt  and  wrong  of  the  ufurper  (halt  not 
prejudice  his  title.     3  Infl^  153. 

And  it  /bail  be  lawful  for  the  queen  to  prefent  for  that  m 
time  or  turn  only}  In  this  particular,  the  penalty  of  fimbny 
vthich*  was  by  the  canon  law,  with  regard  to  Che  pation, 
is  fomewhat  mitigated  ;  the  canons  which  had  been  marie 


the  patron's  fon,  a  youth  of  14  years  of  age,  might  be  prefeated 
to  the  benefice,  it  was  declared  by  the  court  of  king's  beack 
to  be  legal,  iiriihoot  argument ;  this  caic  not  being  predfr- 
ly  fimilar  to  ^/ri^r's,  and  the  court  UDderfiaMJing  that^bodi 
parties  intended  to  appeal  to  the  haufe  of  lords.  Partrid^  r. 
fVhifton^  4  T.  Rip,  359.  But  the  cafe  does  not  appear  to  have 
gone  further.  Yet  if  the  bond  is  geceral  for  reiigoatioo, 
iome  fpecial  reafon  mofl  be  (hewn  to  require  a  refignatioa,  pr 
the  court  of  chancery  will  not  fuffer  it  to  be  put  in  fuit :  for 
otberwife,  fimony  would  be  committed  wichoiit  the  pclEhility 
of  proof  or  punifhment.  Treat.  ofEq*  by  Fonb»  220,  221.  with 
the  cafes  there  cited. 

{a)  Or  in  an  afUon  for  treble  damages  may  plead  him  ao 
parfon,  becaufe  of  the  fimony.  Hob.  168.  Marck  84.  Bui  ia 
an  adlion  for  ufe  and  occupation  by  an  iocombent  again  ft  a 
tenant  of  the  gl^be  lands,  the  defendant  cannot  give  evidence 
of  a  fimoniacal  prefentation  of  the  plaintiff  in  order  to  avoid 
his  title,  becaufe  having  occupied  by  the  licence  of  hit  land* 
lord,  he  cannot  afcertvards,  in  fuch  an  aflioo,  difpute  his  title* 
Coeke  V.  L(fxky,  5  T,  Rff  4. 

Q  both 
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k>Ch  at  borne  and  abroad  (when  they  fpeak  <^  this  loTs 
of  patronage)  making  it  perpetiral  (A)«  But  becaufe  pa« 
tronage  in  England  is  accounted  a  temporal  matter,  and 
corropc  patrons  were  not  to  be  reached  by  the  ecclefufti- 
cal  iatrs  (which  could  only  touch  the  incumbent)  s 
therefore,  for  the  more  effedual  difcouragement  of  fimo«- 
ny,  by  affediog.the  patroo  alfo,  this  ftatute  was  made. 
6ihf.  801. 

And  iwry  perfin that  Jball  taki  or  maki  mtf  fiuh 

fromifi\  So  that  the  penalty  (as  it  feemeth)  is  incurred 
by  fitch  promtfe;  though  the  patfon  Ihould  afterwarda 
psefent  the  clerk  gratis.     Gibf.  801  • 

Sbtdl  /mrfiit  and  left  the  doibli  vabu  §f  §nt  jior^s  profit} 
And  this  double  value  (hall  be  accounted,  according  to  the 
trile  value  as  the  fame  may  be  letteo,  and  (hall  be  tried  by 
a  jury  :  and  not  according  to  the  valuation  in  the  king'a 
hooka«    3  Ltfi.  154* 

jfnd  the  for/on  fi  arruptfy  taiing^  procuring^  fuking^  or 
ouetpting]  It  was  faid  by  TaofieM  chief  baron,  in  CMlveri 
and  Kitcbyn^^  cafe,  that  if  a  clerk  feekotb  to  obtain  a  pre* 
lisntation  by  money,  altho'  afterwards  the  patron  preifeat 
him  gratia  \  yet  this  ftmoniacal  attempt  hath  dibbled  bint 
ao  Cake  that  benefice.     Gibf.  80 1. 

Be  etdjuiged  a  dl fabled  perfon  in  latv^  to  have  or  enjof 
the •/amu  benefice]  Many  of  the  ancient  canons  of  the 
church,  make  dipofithm  the  puni(hment  of  iimony,  whe* 
dwr  in  bifhops  or  preibyt^rs ;  others  make  it  deprivettion. 
But  the  civil  and  canon  law  obferve  a  difference  in 
potot  of  penalty,  between  a  perfon  guilty  of  (imony,  and 
aL  jierfon  iimoniacally  promoted.  If  the -clerk  himfelf 
ia  privy  or  party  to  the  fimony,  he  is  to  be  deprived 
of  that,  and  for  ever  difabled  to  accept  any  cnher;  but 
if  fae  is  only  ftmoniacally  promoted,  by  fimony  between 
two  other  perfons,  whereunto  he  was  not  privy,  he  is 
deprivabic  by  reafon  of  the  corruption,  but  not  difabled 
io  cake  any-  other.  In  lilte  manner,  according  to  this 
ftatiitet  if  the  prefentee  was  not  privy  to  the  fimony,  tho' 
ahe  church  is  become  void  by  the  fimon3!t,  yet  fae  is  not 
dilabled  from  being  prefented  ag^iin ;  for  a  man  cannot 
be  faid  to  be  corruptly  takings  who  is  not  privy  to  the 
corrupt  agreement.  But  a  prefentee  who  was  privy  to  the 
firnmy^  is  a  perfon  difabled  to  enjoy  the  fame  benefice 


(i)  ^1  emit  jus  patronatuj  ut  poffif  prof/entetre  fiUum  vel 
mefoeem'Jeu  quem.  voitg  eo  priveuri  debet.    X,  3.  it.  6. 

during 
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imia%  if&  inr  ran  rtm  isBc  <ir  jo^  odHT  d^nfc  widl 
ttie  liiaciii:?.      J/ot.'  fci.     z  Bmi^ypt^^     oaGw  lOI. 

3.  1.  .insr*  mAwji.  avfatfr  mi»^  The  icain  of 
ttiis  cauie.  nra  Ouce  tiI*  uh  (tvv  he  &fs»  ke  wat  of 
osiriaaienr.  inti  imervoef  :iie  [iiiii  liifciy  ihatia) 
m  ^'xiia  ladv  aia  aionpicars  irtmifcif  aod  iili- 
mcofLY.  m  '^e  areiuoice  if  rtien  illar  hiid  n^skt  0  pcfali 
3y  juc:ni  nr*n  o  ^  i-iare  .moeiic;  and  icapafaorfi 
ttiac  3a  "urn  uite  ir  ^rcapiranun  la  uftda  ftuc  iv  0  O0l« 
■lor  ena  Mia  lurocie.      i  /^vrf.  rf  C 

A.hBC  ::ie  cnum  9  -vil  !iy  inliiciiiaa*  aoBift  aD  botik 
kag  :  Y>;c  cie  ::Mnn  jeLuiiigtir  boc  void  by  chii  braach 
of  The  K2.  inr.I  aner  .mhi&an.     3  /i^.  K55- 

i»  9.  itf'iJ  far  n  jm  aif/c  «dni^  '«  :akd  jxay  tr  rgfirm» 
^  pmmfimwn  jutn  jf  jmrnt^,  JmUdd  prtfcriitd  tr  mfEBd 
hn  »«  jxfui  Kz:dna.^.c-ti\  Sa  ^ar  iR  :3c  aodmc  ccdaa£- 
cai  ia«9  i^Gil  umaavT  an<i  cae  power  of  cbe  fpritaal 
conn  in  ue  cceaxdon  of  dloic  :a«s  'i^Q^  betog^  fapo^ 
feksA  by  chis  ad ;  rttac  acrefa?  cbey  arc  exprc&lj  coo* 
inned.  Asit  al  prooiiiO  acd  cancradiv  of  what  kiod 
faever,  being  ferwufen^  ind  by  coaftquence  puniflubici 
by  die  La«3  ecc:e£j&cii  ;  it  xiiows*  chac  ic  coald  notbl 
cbe  intecuca  ct  cse  ieciilacars,  CD  onke  this  ftatoce  Afe  rak 
and  meu'are  of  iLaocy  ;  but  oolv  to  check,  and  rcfirait  it 
id  che  moft  aorcricu^  islHiicei.    GAf\  80 r* 

Which  coctcerac^oa  tieemctb  Adiv  co  vamiit  bUhop 
Sci!)iQxiieet*f  'tbiervabco,  cfaac  chis  ftacute  doth  not  abio* 
gate  the  ecdcfiaftxal  laws  ai  to  t^OMoy,  but  ooly  enaficih 
ibox  parricuUr  pecalcxa  oo  ibxc  m-rre  leosarkabie  fioKh 
niacai  acrs,  as  co  benefices  acid  orden  s  b«iC  doch  ooc  go 
abouc  Co  repeal  any  eccIefuSical  laws  abooc  Qaioay,  or  to 
defer  mine  the  oacure  and  bounds  of  k :   And  alfo  tbt 
obfervacion  of  arcfabiihop  Wake ;   cbac  Chis  ad  is  ort 
pniratiire  of  che  jurifdidion  cf  ihe  church,  or  ica  conffi* 
ffufions,  buc  accumulacitei  tbac  ic  leavech  to  the  chofdi 
all  che  aucfaority  which  it  had   before;  only,   whereas 
before  chefe  crimes  were  ioquirake  and  puniihable  by  cht 
ecctefiaSical  judge  alone,  cbey  may  now,  10  looie  cafa 
fpecified  in  chis  ftacute,  be  brougbc  before  Che  avil  map* 
ftrace  alfo.     Gihf.  798. 

And  therefore  ftili  the  ecclcfiafixcal  court  may 
agatnft  a  ritronift  pro  falute  animc,  and  upon  examina^ 
tirin  and  evidence  deprive  him  for  chat  caufe  :  and  chis'i 
alcho'  he  was  ooc  privy  to  the  contrad  \  for  ci'ere  are  no 
acccflaiies  in  fixnony.    And  whco  the  fpiricuat  court  back 
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lb  fentenced  the  (imony,  the  temporal  crurt  ought  to  give 
credence  thereto,  and  ou^ht  not  to  difpute  whether  it  be 
error  or  not.  For  the  temporal  court  cannot  take  cog- 
nizance of  their  proceeiiings  herein,  whether  they  be 
lawful  or  not ;  which  is  the  reafon  that  in  the  temporal 
court  it  fufficeth  to  plead  a  fcntencc  out  of  the  fpiritual 
court  briefly,  wirhout  (hewing  the  manner  thereof,  and 
of  their  proceedings  (r).  And  tho'  it  hath  been  faid,  that 
in  the  fpiritual  court  they  ought  rot  to  intermeddle  to 
diveft  the  freehold,  which  is  in  the  incumbent  after  in- 
duction ;  it  is  true  indeed,  they  cannot  alter  the  freehold, 
but  they  by  their  proceeding  meddle  only  with  the  man- 
ner of  obtaining  the  prefcntment,  whioh  bv  conf(.quence 
only  divcltcth  the  freehold  from  the  fimnnid  by  the  dii- 
folution  of  his  eftate,  when  l^is  admiflion  and  inllitution 
are  voided  ;  and  therefore  may  proceed :  or  rather  the 
church  being  made  void  by  aft  of  parliament,  he  who 
pretends  to  be  incumbent  thereof  hath  no  frtchold  there- 
in :  fo,  depriving  of  him,  cannot  be  Ttid  to  divcft  any 
freehold  from  him.  However,  it  is  beft,  that  not  any  01 
the  articles  to  be  examined  upon  in  this  cafe,  be  fuch  as 
may  exprefsly  draw  the  right  and  title  of  the  benefice  in- 
to qucflion  ;  led  occafion  be  taken  from  thence  to  bring  a 
prohibition,     ff'atf,  c,  5. 

2.  By  the  I  VV.  c.  16.  Tf^hereas  it  hath  often  happi-ned^ 
tbat  pirfons  fimoniack  or  ftmoniacally  promoted  to  beneficei  or 
§cchfiaflical  livings^  bav$  enjoyed  the  benefit  of  fuch  livings 
^any  yeafSy  and  Jonietimes  all  their  life  time^  ly  reafon  of  tht 
ftcret  ccr^ia^e  of  fuch  finnniacal  dealing  ;  and  ^fter  the  death 
9f fucb  fimoniack  perfn^  ancth  r  perjon  innocent  of  fuch  crime^ 
mmd  w§rthy  of  fuch  prefer  menty  bein^  pi  ej'nted  or  prcmoted 
Sy  mny  other  patron  innocent  alfo  cf  that  jimoniacal  ccntra^^ 
havt  been  troubled  and  removed  upon  pre  tern  rf  lapfe  or  other- 
viift  t§  the  prejudice  of  the  innocent  patron  in  r.verjiyny  cud  of 
his  cUri^  whereby  the  guilty  goeth  away  wiih  the  profit  of 
Us  crime ^  and  the  innocent  fucceeding  patron  and  bis  clerk  art 
fmmijbidt  contrary  to  all  reajon  and  good  con  'cience  :  for  pre^ 
vmtion  thereof  it  is  ena^ed,  that  after  the  ueath  of  the  per f on 
fi  fimomacally  prom-ited^  the  ''ffence  or  eontra£f  of  ftmo^y  fhall 
Mtiiher  by  way  of  title  m  pleadings  or  in  evidence  to  a  jury  ^  or 
^ibirwife^  be  alied-ed  or  pleaded  to  the  prejudice  of  any  other 
fatr§n  innocent  of  fimony^  cr  of  bis  clerk  by  him  prefented  or 
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prometfd^  upon  prstena  of  Lpfi  io  the  €r§wn  «r  f#  thi  mitr^* 
poll  ten  or  otie'wile  ;  u^»h}s  'hi  perfm  ftmemad  9rfim»nim^lf 
fromott/i.  or  hi      a: ran,  tu:s  cenvicfed  $/  Jitcb  iffinge  At  tht 
cemmor  ,a\-j  'r  in  J-tme  ucUftaftical  cQurt^  in  thi  iifi  time  »f 
the  perfiii  jim.niu.k   or  fimoniacaUj  promotid  §f  prifimtea» 

f.   I,  2. 

yind  no  Uafi  realy  and  bona  fide  made  by  any  pirfimfimm^ 
cck  of  fimo-iaecAly  promoted  to  any  dcanry  pnbond  or  parfintqe 
or  other  tccUfiaJlical  ber.efice  or  dignity^  for  gcod  nnd  vnlneMi 
(on/ideratlon^  t9  any  tenant  cr  forfon  mt  being  P''iyy  t§  $r 
having  notice  of  fjch  fimony^Jhall  be  impeached  or  avoidtd  fof 
§r  by  reajon  of  Juih  fimonyy  hut  fiuiU be  good  nnd  effgffmalin 
laWy  the  jaidjuno^^y  notwith/Ianding,     f,  3. 

3.  By  the  12  An.   ft.  2.   c.  12.     IVhereas  ffme  $f  tbo 
clergy  have  procure fi  preferments  for  t^HmJelves^  by  buying  tccU' 
Rifihal  livings y  and  others  have  been  thereby  difcuuraged  \  it  is 
graced,  that  if  any  pet  Jon  jkall  for  any  fum  cf  money  rawnrd 
gift  profit  or  advantage  dirtcily  or  indirect  iy^  or  for  or  by  tea'' 
fm  of  auv  ptomfe  agrtenynt  g'ant  bond  covenant  #r  other 
affwance  of!*rfor  any  fu^n  of  msney  reward  gift  profit  or  bgnefit 
vjhatfoevtr  direcfly  or  indirt^iy^  in  his  own  name  or  in  tie 
name  of  any  other  per  fan  ^  take  procure  or  accept  the  next  aviod- 
ance  of  cr  prejentation  to  any  hen*fiie  with  cute  of  foals  dignity 
prebend  or  living  ecdfftojiicaU  andfhall  bt  prtfnted  or  colated 
ther,upcn  \  ti&ry  fuh  prejentation  or  lollation^  and  every  ad» 
ihijfian  injliiuti.n  invejiJi^re  and  indu^icn  upon  the  fame y  fbail 
be  utt/f  ly  I'ciJ  fru'lrat:  ana.  ofnotffeci  in  laWy  anufuch  agreg^ 
snent  fhj!l  h  duin  d  afimouiacal  tontraQ  \  and  it  /ha J  be  laW' 
ful  for  the  qiiecn^  her  leirs  and  fu^affors^  to  fre/ent  cr  collate 
unti  or  ^ivc  cr  bffl  w  every  fuch  btnefice  dignity  prebend  and 
living  tccifiufiicuiy  f^r  thut  one  time  or  tarn  only  i  and  the  per* 
fon  jo  corrupt' y  taking  procuring  or  accepting  any  fnch  benefice 
dignity  prebend  or  Lvtng^  Jhair  therettpon  and  from  tienceforth 
be  adjudged  a  dfnHcd  per  fori  in  law  to  have  and  enjoy  the 
firncy  and  fij.i'il  jifo  le juhjeU  to  an^ punijlment  pain  or  penalty 
itmitcd  prefribed  cr  infii^hd  by  the  laws  ecciejiaflical^  in  like 
manner  as  if  fuch  corrupt  agreement  had  been  made^  eifier  fuch 
b^i.fiie    di:iniiy    preif?iJ  cr  living   ecdefiajiical  bad  become 
zj.'ic.f.t  ;  any  iaiu  or  Jiatute  to  the  contrary  in  ikny  wife  not^ 
wi'h^hiiuiir.^. 

Which  Itatufe  having  been  underflocd  as  only  prohibit* 
ing  C''7  gyr.cn  tioin  pur  chafing  livings  for  theiDfclves  ;  the 
jr.i<'nr-.{,n  chticcj"  (if  ihat  was  lis  fole  intention)  may  be 
Crfiily  f:u;lraied,  by  cqiployini;  others  to  purchafefor  them. 
[But  /'u.ciy  (h;s  f^lis  wiihin  me  oath  required  by  Can.  40. 
Scefl^?/tf,  1.  4  ] 

The 
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Th€  form  of  a  general  bond  of  refignation  harii 

been  thus : 

KNOW  all  men  by  thtf  prgfents^  thai  we  A.  B.  «/— 
in  the  CBunty  ef cUrk^  and  C.  D.  §f in  the 

uunty  §f  gentleman^  are  held  and  firmly  bound  to  E.  F. 

of in  the  county  of efquire^  in  thefum  of  ofgojd 

and  lawful  mo^ey  $f  Great  Britain^  to  be  paid:o  the /aid  K.  ¥• 
§r  to  bis  certain  attorney^  his  executors  adminifirators  oraffigns : 
Far  the  true  payment  wheretf^  we  bind  ourjelves  and  each  of 
»i,  jointly  and  fverally^  ana  each  and  every  of  our  joint  and 
feviral  heirs  executors  and  aa'mini/iraisrs^  firmly  by  thtfe  pre*- 
fents.     Sealed  with  cttr  feals^  and  dated  this  — —  day  of^ 
in  the  — —  year  of  the  reign  of  our  fcvereign  lord  George  th4 
third  of  Great  Briiain^  Franct^  and  Ireland ^  //V,  defender 
of  the  faith ^  and  jo  for:h^  i.nd  in  the  year  of  our  Lord  one 
thoufand  [even  hw.dred  and  fixty  three. 

WHEREAS  the  abovenamed  E.  F.  is  feifed  of  or  intitled 
to  *he  advowfon^  nomination^  right  of  patronage  and  prefnta^ 
iion  of  the  vicarage  [or»  re^ory]  of  the  parijb  church  of  G. 
in  the  county  of  — —  and  dioceje  of  which  is  now  be^ 

came  vacant  \  and  whereas  the  fa'^d  £•  F.  hath  prefentedy  no^ 
tmmuedy  and  appointed  the  abovebound  A.  B.  tofujpiy  the  faid 
vacancy^  and  to  the  vicar  of  the  faid  vicarage  and  pari  fly  church 
^G*  tit  order  for  him  the  faid  A.  B.  /^  be  infiituted  and  tn* 
dm^ed  thereto  by  the  proper  ordinary  ;  and  whereas  the  faid 
A*  B»  bath  agreed  /»  ref/gn  and  deliver  up  the  faid  vii:aragi 
amd parijb  church  ofG.  into  the  hands  of  the  proper  ordinary^ 
mp^tbe  refuefi  of  the  faid  £«  K.  his  heirs  executors  admiwjlra^ 
sirs  or  ajjtgnt^  ar  upon  mtice  in  writing  given  to  him  or  left  for 
iim  far  ihat  purptft  at  the  vicarage  boufe  of  the  faid  vicarage 
by  ^  faid  £•  F.  his  %eir\  executors  aidmini/irators  er  affigns^ 
fi  tbM  thereby  the  faid  vicarage  and  parijh  church  may  become 
vacant  J  an4  the  faid  E.  F.  hts  heirs  executors  admini/irators  or 
^ffigns^  patrons  of  the  faid  churchy  may  prefent  anew :  Now 
the  eandition  of  the  abovewritten  obligation  isfuch^  that  if  the 
eAauebosmd  h^  H.  do  and  fhall  upon  the  requeji  of  the  faid 
£•  F*  his  biirs  executors  adminifirators  or  ajfignsy  or  upon  no^ 
tice  ik  writing  ygiven  to  him  the  faid  A.  B.  or  left  for  bimfor 
thai  furpofe  at  the  vicarage  hju/e  of  the  faid  vicarage  by  the 
/aid  L.  F.  his  heirs  executors  adminifirators  or  affigns^  abfi" 
Jmefy  refign  awt  deliver  up  the  faid  vicarage  and  parifb  church 
e/'  Gm  aforefoidy  with  its  appurtenances^  into  the  h'/nds  of  the 
frofer  ordinary  tnr  guardian  of  tbe  fpiritualtits  for  the  time 
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inn^  alfduttly  tc  accept  efjuch  rejignnti$n  %f  thgfmd  vitarggg 

and  f'irijh  chunh  of  G.  whtrtb^'  the  jaid  vicaragt  and  f^ijb 

tburih  ef  G.  may  bec»mt  vacant^  and  the  jaid  £.  F.  hh  betr$ 

executors  adminijiraurs  §r  ajjigns^  patrons  t/  the  find  ebttrek^ 

may  prejint  anew  t9  the  fail  vicarage  andfarifo  cbunb^  dif» 

cbafgen  of  all  chargei  and  incumbrances  done  or  fnffired  by  tbi 

fa:d  A.  B. ;  and  al/o  if  the  fail  A.  B.  djnot  or  fkall  natctm^ 

mil  Of  /yfer^  or  cauie  to  be  committed^  any  wafle  or  dHapida^ 

tijr»s,  upon  the  houfi^  lands^  tenement f^  or  berediiamentt  be* 

knging  io  tl>e  /'aid  vicarage  auring  the  time  be  fhestl  befo  vicar 

of  thefaid  vicarage  and  purijh  church  ;  Then  ibis  oUigatioa  to 

be  voidy  othtrwije  to  le  and  rtmnm  in  full  f^ct  and  virtme. 

Signed^  jeaiedy    and   ntlivrted  (the  A.  B. 

paper  having  been  fijl  duly  fiawp"  C.  D, 

ed)  in  the  prefence  of  us^ 

H.I. 
K.L. 


Orgioaloffice-   i,  ^TpHE  Original  of  fine-cures  was  thus:  The  rp^or 
**^*'  '*     (with  proper  confent)  had  a  power  to  intitJe  a 

vicar  in  his  church,  to  officiate  under  him  ;  and  this  wit 
often  done :  and  by  this  nie;ins,  two  persons  were  infti- 
tuted  to  the  fame  church,  and  both  to  the  cure  of  foulst 
and  both  did  adually  officiate.  So  that  however  the  rec- 
tors uf  fine-cures,  by  having  been  long  excufed  from  reii* 
dencr,  are  iii  comnr.cn  opinion  difcharged  from  the  cure  of 
fouls  (which  is  the  reafon  of  the  name)  and  however  the 
cure  is  faid  in  the  law  boolcs  to  be  in  them  habitualiter ot\\x  : 
yet  in  ttridntls,  and  wsth  regard  to  their  original  i<iftitu- 
tion,  the  cure  is  in  ihcm  a^ualitery  as  much  as  it  is  in  the 
vicar.     67^/;  719.     J:hij.%^. 

That  is  to  fay,  where  they  come  in  by  inftitution  ;  but 

if  the  Tti\oTy  is    a  donative,  ihe  cafe  is  otherwife  :  for 

there  conjins^  in  by  donation,  thev   have  not  the  cure  of 

fouis  committed  10  ^ hem.     And   thefe  are  moft  properly 

fine-cure-,  accordmg  to  the   gcnui:ie  fignification  ol  the 

word,      joh^j  85. 

Ko  rTne-cuxc        '  2.  But  nj  church,  where  there  is  but  one  incumbent 

v»€::fhfreii      jg  properly  a  li:je-cure.     If  indeed  the  church  be  down 

^eau  *    ^^  ^^c    parifh  become  dellit-te  .  of    pari(bioners  without 

which  diviue  offices  cannot  be  peiformcd  i  |he  incumbeoc 


I 

is  of  ncctlfity  acquitted  from  all  publicic  Juty  :  but  ((ill  htf 
is  under  an  obligation  uf  doing  this  duty,  whenever  there 
ihall  be  a  competent  number  of  inhabitants,  and  the 
church  (hall  be  rebuilt.  And  t he fe  benefices  are  more 
propfrly  depopulations  than  fintf-cures.     J^^t/l  84. 

3.  Bi(bopricks,  deanries,  and  archHeaconries,   were  of  BlAopnck^y 
old  generally  faid  to  have  the  cure  of  fouls  belonging  to  ^"»»<*e«t  ■^h* 
them  ;  fome  have  (M  the  fame  of  prebends,  but  with  left  bend^""*'*** 
rcafon.     BiOiops  have  the  cure  of  their  whole  diocefes  ; 

and  archdeacons  do,  in  many  particulars,  (hare  with  theAi 
in  their  fpiritual  cures.  The  dean  was  faid  to  have  the 
cure  of  his  canons,  and  of  the  refl  belonging  to  the  choir  ; 
who  were  all  in  old  time  to  m  ke  their  confeffions  to  him, 
and  receive  abfolutions  froni  him  ;  but  it  doth  not  appear, 
that  the  canons  or  prebendaries  have  or  had  the  cure  of 
fouls,  in  this  or  any  other  refpevit.  They  are  indeed  for  » 
the  moft  part  inftituted,  but  not  to  the  cure  of  fouls* 
J$bfif  86. 

4.  PofTeffion  of  fine-cures   (not  being  exempt  as  is  P«fleflioik  of 
-^forcfaid)  muft  be  obtained  by  the  fame  methodb  bv  which  fine-curethtw 

the  pofle^on  of  other  re^itories  and  vicarages  is  obtained,  ^  ^ 
namely,  by  prefentation,  inftitution,  and  indudiion.  And 
the  reafon  is,  hecaufe  the  vicarage  had  not  its  beginning 
by  appropriation  and  end  >wnient  (whi«  h  was  a  difchar^^e 
to  the  parfon  from  the  cue),  but  by  intitu'ation^  that  is  by 
being  admitted  to  a  title,  or  a  ih  .re  in  the  proHts  and  cure 
of  the  re6)ory,  together  with  the  reclor,  a. id  in  fubordi-^- 
nation  to  him  as  vicar.  Fi*r  altho'  by  a  contlitution  ri 
archbi(hop  Langton  there  might  not  be  two  redtors  or  par- 
fions  in  one  church  \  y^c  there  might  he,  and  fometimes 
were  eftabli(hed  in  the  fame  church  both  a  re£lor  and 
vicar,  with  cure  of  I'ouls :  and  in  fuch  cafe,  the  redlory 
came  to  be  a  fine-cure,  not  becaufe  it  was  really  fo  in 
Jaw,  but  becaufe  the  tedlirs  got  themfelves  excufed  from 
rclidence,  and  by  degrees  devolved  the  whole  fpiritual  cure 
upon  the  vicars.      Gibf,  818. 

Upon  which  ground,  the  pofTeiTors  of  fine* cures,  are 
not  bound  to  read  the  thirty-nine  articles  by  the  13  EL 
€,  12.  And  in  this  onlv,  inftitution  to  fine- cures  diflfert 
from  inftiiution  to  other  benefices.     J^hnf.  86. 

5*  Sine-cures  are  not  within  the  ftatute  of  pluralities,  Kotwtthmthe 
fuch  livings  being  n'jt  by  the  laid  ftatute  deemed  incom-  ft-wto^p'"*- 
patible  \  but  only  thofe  to  which  the  cure  of  fouls  is  adu* 
•lly  and  not  only  habitually  annexed.     Deg.  p.  i.  (•  X], 
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Singing  of  pfalms.     See  public  tDQ^ffaf^ 
.    Slander.     See  DefaUtattOtU 
Sodomy.     See  lBusSCr|U 
Son>  fucceeding   his  father  in  a   benefice.    Set 
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Spoliation. 
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PO L  IJTION  is  a  writ  obtained  by  one  of  the. 
parties  in  fuit,  fuggefting  that  bis  adverfary  (fp§limdt) 
hath  watied  the  fr uit5,  or  received  the  fame,  to  the  pie- 
judice  of  hin<  who  facth  out  the  writ,      i  Ought.  13. 

And  a  caufe  of  fpoliation  (hall  be  ttied  in  the  fpirituil 
court,  and  not  in  the  temporal.  And  this  fuit  lieth  for 
one  incumbent  againft  another,  where  they  both  claim  by 
one  patron,  and  where  the  right  of  the  patronage  dcith 
not  come  in  queftion  or  debate.  As  if  a  parfon  be  created 
a  bifhop,  and  luth  a  difpenfation  to  keep  his  benefice,  and 
afterwards  the  patron  prefents  another  incudibent,  who  is 
inftituted  and  inducted  ;  now  the  biihop  may  ha?e  againft 
that  incumbent  a  fpoliation  in  the  fpiritual  courr^  becaufe 
they  claim  both  by  one  patron,  and  the  right  of  the  pa* 
tronage  doth  not  come  in  debate,  and  becaufe  the  other 
incumbent  came  to  the  podcifiun  of  the  benefice  by  the 
courfe  of  ihe  fpiritual  law,  that  is  to  fay,  by  inftitution 
and  indudlion  ;  fo  that  he  haih  colour  to  have  it,  and  to 
be  parfon  by  the  fpiritual  law:  for  otherwife,  if  he  be  not 
inftituted  and  indudled,  fpoliation  lies  not  againft  him, 
but  rather  a  writ  of  trefpafs,  or  an  affife  of  novel  difleilin. 
Term  oftheL* 

So  it  is  alfo,  where  a  parfon  who  hath  a  plurality  doth 
accept  another  benefice,  by  reafon  whereuf  the  patron 
prefents  another  clerk,  who  is  inftituted  and  induced : 
Now  the  one  of  them  may  have  a  fpoliation  againft  the 
other,  and  then  (hall  come  in  debate  whether  he  hath  a 
fufEcient  plurality  or  not.  And  fo  it  is  in  cafe  of  de- 
privation.    7.  L, 

The  fame  law  is,  where  one  telleth  the  patron  that  his 
clerk  is  dead  ;  whereupon  he  prefents  another  j  there  the 
firtt  incumbent,  who  was  fuppofed  to  be  dead,  may  have 

a  fpo- 
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I  rpoliation  againft  the  ocher.     And  fo  in  divers  6ther  like 
cafef.   y,  L. 

If  a  patron  do  prcfent  a  clerk  unto  an  advowfon,  who 
is  inftituted  and  indudtcd,  and  afterwards  another  marl 
doth  prefent  another  clerk  to  the  fame  advowfon,  who  is 
alfo  inftituted  and  inducted  ;  there,  one  of  them  (hali  not 
have  a  fpoliation  againft  the  other,  if  he  difturb  him  of 
the  church,  or  do  caice  away  the  fruits  thereof;  becaufe 
the  right  of  the  patronage  doth  come  in  debate  in  the  fpi- 
ritual  court  which  of  the  patrons  hath  a  right  to  prefent. 
And  therefore  in  that  cafe.  If  one  of  them  fue  a  fpoliation 
igainft  the  other,  he  fhall  have  prohibition  unto  the  fpi* 
ritual  court,  and  nn  confultation  (hall  be  granted  for  the 
caufe  aforefaid.     F.  N,  B.  86. 

When  fpoliation  is  brought  to  try  which  of  two  perfonS 
inftituted  is  the  rij^htful  incumbent  of  a  parfonage  or  vi- 
carage, or  after  fentence  given  ag^iinft  one  of  the  parties 
who  ha:h  appealed  ;  it  is  ufual  for  the  ccciefial^ical  judge^ 
at  the  petition  of  either  of  the  parties,  to  decree  (hit  the 
fruits  of  the  church  be  fequeftred,  and  to  c  immit  the 
power  of  colledting  them  to  the  churchwardens  or  fome 
others  of  the  fame  parifti,  Rrft  taking  bond  of  fuch  per- 
fons,  whereby  they  fiiail  be  obliged  to  col!e6t  and  keep 
the  tithes  for  the  ufe  of  him  that  ihall  be  found  to  have 
the  right,  an9  to  render  a  juft  account  when  called  there- 
unto. And  the  judge  is  alfo  wont  to  appoint  fome  mini« 
fter  to  ferve  the  cure,  for  the  time  that  the  controverfy 
ihall  depend  ;  and  to  command  thofe  to  whom  the  f(^» 
queftration  is  committed,  to  allow  fuch  falary  as  he  (hall 
sfign  out  of  the  profits  of  the  church,  to  the  parfon  (hat 
he  orders  to  attend  the  cure.  And  after  the  fuit  is  deters 
mined,  the  fequeftration  is  to  be  taken  ofi^,  and  the  profits 
collected  to  be  reftored  to  him  that  prevails  at  law;  to 
wit,  in  fpecie,  if  they  remain  fo,  or  if  not,  the  value  of 
them,     ff^atf.  c.  30. 


■  It     I    ■■■»— ^M^— — ^(<^. 
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TAMP  duties  relating  to  the  feveral  matters  treated 
of  in  this  book,  by  the  feveral  ftamp  a£lt»  feem  to  be 
follows  (in  1795): 

Bb4  F« 


37^ 

PifpcDfatioBi 


Grant  or  ad. 
niffiofi. 


FrefeflUtloiu 


Cbiriry  briefs. 

Rrgiftcr  or  cct- 
ii6ciCe. 


Inftitution  cr 
licence. 


Schrolmifleii' 
lii"[<cr. 
1' re  bite. 


For  every  (kin  or  piece  of  vellum  or  pirdiinent,  or 
(heec  or  piece  of  pjper,  on  which  (hall  be  -engrofied  loy 
difpenfacion  to  hold  two  livings,  or  any  difpeafation  or 
faculty  from  the  archbifliop  of  Canterbury,  or  mafter  of 

the  faculties,  lol. 

Grant  or  letters  patent  under  the  great  leal  of  any 
honour,  dignity,  promotion,  franchife,  liberty,  or  privi- 
iege,  or  exemplifications  of  the  fan^e  (except  charity 
brief!)}  -y  admillion  of  a  fellow  of  the  college  of  pRyficianiy 
or  of  any  advocate,  prodor,  notary,  or  other  officer  in  any 
ecclcfiailical  couit,  8  1.  Annual  offices  under  lol.  in  cor* 
porations  arc  excepted  by  9  &  lo//^.  3.  r.  aS*  and  fubfe* 
quent  3cl>,  but  pay  40  s.  by  5  &  6  lf\i^  Aim  c»  21. 

Prtfcn: alien  or  donation  under  the  great  feal,  col- 
lation, or  any  other  prefentation  or  donation  by  any  pa- 
tron to  any  fpiritual  promotion  of  10 1,  a  year  in  the  king*! 
books;  ap^>eal  iiom  the  court  of  arches^  or  the  preroga- 
tive Cfiurts,  6  I.  or  treble  40  s, 

Letters  ^MCiiit  for  charity  briefs ;  4 1,  or  doublets. 

Regiikr,  entry,  teifimonial,  or  certificate  of  a  degree 
in  tne  univcrfitics  (except  the  regifter  or  entiy  of  a  bache- 
lor of  arts),  40s. 

Inditution,  or  licence,  that  fball  pafs  the  feal  of  any 
bifnop,  chancellor,  or  other  ordinary,  or  any  ecclcftafiical 
court  (except  licences  to  fchoolmaftcrs  and  tutors^,  and 
licences  to  iUpendiary  curates  in  which  the  annual  amount 
of  the  iiiptnd  ihall  be  infcrtCil),  15  s. 

Licence  to  fchool mailers  and  tuctrs,  10  s. 

Probate  of  a  will,  or  Icticrs  of  adminiiiration,  for  an 
eftate  above  20  1.  va  ue,  los.  (except  of  common  ieamen) 
or  folJicrs  who  (hall  be  (lain  or  die  in  his  majefty's  fervice, 
of  which  a  ccrttiicate  mufi:  be  produced  from  the  captain 
under  whom  thty  ferveJ,  and  oaih  made  of  the  truth 
thereof  before  the  judge  ;  5  tJ"  6  If^  ^  M.  c.  21.  /.  6. 
but  for  the  wlls  of  Icamen,  vide  (IC[IiU09  ///• 

If  the  eftate  is  ot  the  value  of  100  1.  and  under  300  I.— 
2  1.  10  s.  U  3C0I.  and  under  600  1. — 5I.  los.  If 
feed,  and  under  iccc  1.-8  I.  if  loco  1.  and  upwards — 
14  1.  If  2CCC  1.  and  upwards«-20 1.  If  5C00  1.  and  up- 
wards— 3c  1.     If  io,cc;o  1.  and  upwards — 40 1. 

Bond  (eiscrpt  bonds  given  as  a  fccurity  for  payment 
of  mtncy),  leafe,  deed,  tontradt,  or  other  obligatory  in- 
llrument,  proteft,  procuration,  or  any  other  notarial  afl,  7  9. 

bond  given  as  a  fccurity  tor  payment  of  money,  75. 
But  if  the  amount  vi  the  luni  for  which  the  bond  is  given 
fliall  exceed  jco  K — lo  s.  If  the  amount  of  fCoK  or  up- 
wasds,  15?. 

Eecelpt 


.V 


Atampsf.  377 

Receipt  for  a  legacy  or  (hare  of  an  inteftate*^  perfonal  Legacy, 
cftate  mud  be  (lamped  and  pay  duty  according  to  the  value 
of  the  legacy  and  the  proximity  of  the  legatee  or  next  of  kin      • 
to  the  teftator  or  inteftate,  for  which  fee  (l(llfll0,  VIL  II f.-  " 

Licence  for*  or  certi(icatc  of  mnrriage  (except  the  cerii     Licncefor 
iicate  of  the  marriage  of  a  fearnan's  widow),  5  s.  m^mage. 

Commiflion  iflfuing  out  of  any  ecclefiaftical  court,  not  Coin(r.iaion. 
otherwi(e  particularly  charged,  5  s. 

Matriculation  in  the  univerfities  4  s.  MttnculatioB. 

Citation   X)r    monition,    in    any^  ecclefiaftical   court,  Citation. 
2s.  6d.  ,     ^ 

Libel,    allegation,   depofition,   or   inventory,   2  s.  6d«  LibeU 
copies  of  them,  2  s. 

Affidavit   (except    for  burying   in   woollen),    anfwer,   Aflldtvit. 
fentence,  or  iinal  decree,  in  any  eccle(iaftical  court  \  or 
any  copy  thereof  to  be  filed  in  any  court,  2s. 

Copy  of  a  will,  3  s.  0>w  of  win. 


'T^HE  ftlpendiary  priefts  were  for  trentals,  anniverfaries, 
^  obits,  and  fuch  like  ;  grounded  on  the  dodrine  of 
purgatory  and  mafTes  faiisfadtory.  And  for  thefe,  chant- 
ries were  founded  and  endowed,  to  pray  for  the  fouls  of 
the  founder  and  his  friends :  Which  chitntries  were  dif- 
fblved  by  the  ftatute  of  the  i  Ed.  6.  r.  14. 

Striking  in  the  Church  or  Church-yard.     Sec 


^ubDeacon. 

OVBDE jfCO N  is  one  of  the  five  inferior  orders  in 
^  the  Rom i(b  church  ;  who fe  office  it  is  to  wait  upon 
the  deacon  in  the  adminiftration  of  the  facrament  of  thf 
Lord's  Aipper.    Gibf.  99, 

'  Suffragan.     See  Bil6op0^ 
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iftttidbe. 

Y  the  rubrick  before  the  burial  office ;  perfoiii  who 
have  laid  violent  hands  upon  themfelvefly  (hall  not 
have  that  office  ufed  at  their  interment. 

And  the  reafon  thereof  given  by  the  canon  law,  is,  bo» 
caufe  they  die  in  the  commiffion  of  a  mortal  fin,  (Ziiri. 
164}  ;  and  therefore  this  excendeth  not  Co  idiols,  lunt- 
ticks,  or  perfons  other  wife  of  infane  mind,  ai  children 
under  the  age  of  difcretion,  or  the  Ike;  fo  alfo  not  10 
fhofe  who  do  it  involuntarily,  as  where  a  man  kills  hisi* 
felf  by  accident:  for  in  fuch  cafe  it  is  not  their  crimei 
but  their  veiy  great  misfortune. 

Sunday.     See  iLO}ti*0  lldp^ 

Superinilitution.     Sec  WttuUtt^ 

SuppoQcitious  births.    Sec  BoSatltft 
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KtAg'ifuprema.  I.  T  ORD  chief  juftice  Hale  fays:  The  fupremacy  of 
cy  by  the  com-  -Li  j^g  crown  of  England  in  matters  ecclefiaihcal  is 
''^    ^*  a  mod  indubitable  right  of  the  crown,  as  appearetb  by 

records   of  unqueflionable  truth   and    authority,      x  H» 

H.  75-       .     . 

Lord  chief  juftice  Coke  faith  ;  By  the  ancient  laws  of 

this  realm,  this  kingdom  of  England  is  an  kbfolute  empire 

and  monarchy,  confifting  of  one  head,  which  is  the  king; 

and  of  a  body  confifting  of  feveral  members,  which  the 

law  divideth  into  two  parts,  the  clergy  and  laity,  both  of 

them  next  and  immediately  under  God  fubjedl  and  obe« 

dient  to  the  head.     5  Co,  8.  40.  Caudreys  cafe. 

By  the  parliament  of  England  in  the  16  R.  2*  c.  5.  tC 

is  afterted,  that  the  crown  of  England  hath  been  fo  free  at 

all  times  that  it  hath  been  in  no  earthly  fubjeftipn,  but 

immediately  fubjedl  to  God  in  all  things  touching  the  re« 

gaiity  of  (he  fame  crown,  and  to  none  other. 

And 


And  in  the  24  H.  8.  r.  12.  it  is  thus  recited  ;  By  fuiii* 
dry  and  authentic  hiftories  and  chronicles  ic  is  manifeliiy 
declared  and  exprefled,  that  this  realm  of  England  is  an 
empire,  and  fo  h'ith  been  accepted  in  the  world,  govern- 
ed by  one.  fupreme  head  and  king,  havini^  dignity  and 
royal  eftate  of  the  imperial  crown  of  the  fame:  unto  • 
whom  a.  body  politick,  compact  of  all  forts  and  degrees 
of  people^  divided  in  terms  and  by  names  of  fpiritualty 
and  temporalcy,  been  bounden  and  owen  to  bear  next 
unto  God,  a  natural  and  humble  obedience  ;  he  being  alfo 
furnifhed  by  the  goodne's  and  fuiFerance  of  Almighty  God, 
with  plenary  whole  and  intire  power,  pre-eminence,  au- 
thority, prerogative,  aud  jurifdicElion,  to  render  and  yield 
jufiice  and  final  determination  to  ail  manner  of  perfons 
refiants  wirhin  this  realm,  in  all  cafes  matters  debates  and 
contentions,  without  rclir^int  or  provocation  to  any  fo- 
rei^,n  princes  or  potentates  of  the  world  ;  in  caufet  fpiritual , 
by  judges  of  the  fpiritualty,  and  caufes  temporal  by  tern* ' 
poral  judges. 

A»ain,  25  H.  8.  c.  21.  The  realm  of  England,  re- 
cognizing no  fuperior  under  God,  but  only  the  king, 
hath  been  and  is  free  from  fubjedlion  to  any  man's  laws, 
but  only  to  fuch  as  have  been  devifed  made  and  obtained 
within  this  realm  fur  the  wealth  of  the  fame,  or  to  fuch 
other  as  by  fufFerance  of  the  king,  the  people  of  this 
realm  have  taken  at  their  free  liberty  by  their  own  con- 
fcnt  to  be  ufed  amonzft  them,  and  have  bound  themfeives 
by  long  ufe  and  cuftom  to  thtt  obfcrvance  of  the  fame^ 
not  as  to  the  obfervancc  of  the  laws  of  any  foreign 
prince  potentate  or  prelate,  but  as  to  the  cuftomed  and 
ancient  laws  cf  this  realm,  originally  eftablifiied  as  laws 
of  the  fame  by  the  faid  fufFerance  contents  and  cuftom^ 
and  none  other  wife. 

2.  Can.  I.     As  our  duty  to  the  king's  mod  excellent  Bvtbeeinontof 
majefty  requircth,  we  fiifl  decree  and  ordain,  that  the  thccliwck. 
•rcbbifhop  from  time  to  time,  all  bifhops,  deans,  arch* 
deacons,  parfoas,  vicars,  and /all  other  ecclefiaftical  per- 
fons,  (ball  faithfully  keep  and  obferve,  and  as  much  as 
10  ihem  lieth  {hA\  caufe  10  be  obferved  and  kept  of  others,  • 

all  and  fingular  laws  and  ftatutes  made  for  reftoring  to 
the  crown  of  this  kingdom,  the  ancient  jurifdidion  over 
Che  fiate  ecclefiaftical,  and  aboliihing  of  all  foreign  power 
ie|Migaaot  to  the  fame.  Furthermore,  all  ecclcrfiaftical 
perfMU  having  cure  of  fouls,  and  all  other  preachers, 
readers  of  divinity  le&ures,  (ball  to  the  uCtermoft  of 

ir  wit  knowledge  and  learning,  purely  and  fincerely 

(without 
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(trit^out  any  colour  of  diffimulation)  teach  manifeft  open 
and  declare,  four  times  every  year  at  the  leaft^  in  their 
fermons  and  other  collation  and  ledures,  ihat  all  ufurpcd 
and  foreign  power  (forafmuch  as  the  fame  hath  nocfta'* 
blifliment  nor  grounJ  by  the  law  of  God)  is  for  moft  joft 
cjufcs  taken  away  and  aboliflied,  and  that  thetcfore  no 
manner  of  obedience  or  fubjedion  within  his  oiajefty's 
re&Ims  and  dominions  is  due  unto  any  luch  foreign  power} 
but  char  the  kng's  power,  within  his  realms  of  England 
Scotland  and  Ireland  and  all  other  his  domioions  and 
countries,  is  the  higheft  power  under  God,  to  whom  all 
nien«  as  well  inhabitants  as  born  within  the  fame,  do  by 
God*s  laws  owe  moft  loyalty  and  obedience,  afore  and 
abo?e  all  oihrr  powers  and  potentatfs  in  the  earth. 
•  Can.  2.  Whoever  (ha)!  afnrm,  that  the  king's  majefty 

hath  not  the  fame  authorjcy  in  ca  jfcs  ecclefuilical,  that 
the  godly  kings  h^d  amonglk  the  jews  and  chiiftian  cm* 
perors  of  the  primitive  church,  or  impeach  any  part  of 
his  rrgal  fuprcmucy  in  the  faid  caafes  reftored  to  the 
C7cwn,  and  by  the  laws  nf  this  realm  therein  eftabliflied; 
let  him  be  cxcommunicaied  ipt'o  fado,  and  not  refiored 
but  only  bv  the  archbifbop,  after  his  repentance  and 
publick  revocation  of  thofe  his  wicked  errors. 

Can,  26.  No  perfun  (ha.,  be  received  into  the  miniftry, 
nor  admitted  to  anv  ecclcfiiftical  fundlion,  except  be  fliall 
firlt  fublcribe  (znt^n^H  others)  to  this  article  following: 
that  the  kind's  majelty  under  God  is  the  only  fupremego* 
vcrncr  cf  :h:?  rej  m,  and  of  all  other  his  higbnefs*s  do* 
.rr.inion?  and  countries,  as  well  m  all  fpiritua!  or  ecclefiafti- 
ci\  things  or  ciufss,  as  temporal ;  and  that  no  foreign 
prir.ce,  perron,  prtlate,  Kate,  or  potentate  ha:h  or  ought  to 
have  any  jurifdiition,  power,  fuperioritv,  pre-eminence,  or 
i'jthoriry  ccclefjaftical  or  fpiritua!,  wichin  bis  majefty'i 
laid  real n-. 5  d.mini.^ns  ar.d  countries. 
^vhMh'iT*-  3.  /in.  3-.  The  queen's  ni8ie(ly  hath  the  chief  power 

in  mis  rearm  of  Kn^iland,  and  other  her  dominions  ;  unio 
whom  tre  chief  government  of  all  eftates  of  this  realmt 
whether  they  be  ecclefialtical  or  civil,  in  all  caufes  doUl 
appertain  ;  an'i  is  not,  nor  ought  to  be  fubjeA,  to  any 
fr:rf  ien  juriiuxlion.  B  jt  -^  h?n  we  attribute  to  the  qoeeo's 
n>  a  icily  the  chief  government,  we  give  not  thereby  to  onr 
princes  the  m:ni(tring  either  cf  Gad's  word,  or  of  the  fa* 
riamcnts;  but  that  on'v  Drero.:>ative  which  we  fee  to  have 
been  given  always  to  ali  godSy  piinccs  in  holy  fcripfore 
by  God  himfelf,  that  is,  thit  they  (hould  rule  all  etlaics 
anJ  degrees  c^osmiitcd  to  their  chage  by  God,  whetkcff 
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they  be  ecclefiaftical  or  temporal,  and  reftrain  with  the 
civil  fword  the  ftubborn  and  evil  doers.  The  biftiop  of 
Rome  hath  no  jurifdi^tion  in  this  realm  of  England. 

4«  yVlbeic  the  king's  majefty  juftiy  and  rightfully  is  and  BraaofparTitf 
ought  to  be  the  fupreme  head  of  the  church  of  England^  mett. 
and  fo  is  recognifed  by  tht  clergy  of  ibis  realm  in  their  convg" 
cations^  yet  neverthelefs,  for  corroboration  and  confirma* 
tion  thereof;  and  for  the  increafe  of  virtue  in  Chrift'a  re- 
ligion, and  to  reprefs  all  errors,  herefles,  and  other 
enormities  and  abufes  ;  it  is  enad^ed,  That  the  king  our 
fovercign  lord,  his  heirs  and  fucccflbrs,  kings  of  this 
realm,  fh^Il  be  taken,  act^epted,  and  reputed  the  only 
fupreme  head  in  earth  of  the  church  of  England  ;  and 
(hall  have  ^nd  enjoy,  annexed  to  the  imperial  crown  of 
this  realm,  as  well  the  fiyle  and  title  thereof,  as  all  ho* 
nours,  dignities,  prcheminencies,  jurifdidions,  privilegef, 
authorities,  immunities,  profits,  and  commodities,  to  the 
faid  dignity  of  fupreme  head  of  the  fame  church  belong- 
ing  and  appertaining  ;  and  {hall  have  power  fiqm  time  to 
time  to  vifit,  repiefs,  redrefs,  reform,  order,  correct,  re- 
ikrain,  and  amend  all  fuch  errors,  hercfies,  abufes,  of^ 
fences,  contempts,  and  enormities  whatfoevcr  they  be, 
which  by  any  manner  of  fpiritual  authority  or  jurifdidlioa 
may  lawfully  be  reformed,  reprcfled,  ordered,  redrcfled, 
corredled,  retrained,  or  amended  mod  to  the  pleafure  of 
Almighty  God,  the  increafe  of  virtue  in  Chrift's  religion, 
and  for  the  confervation  of  the  peace  unity  and  tranquil«« 
lity  of  this  realm ;  any  ufage,  cuftom,  foreign  laws,  fo- 
leign  a'jthority,  prefcription,  or  any  other  thing  to  tho 
contrary  notwithftanding.     26  H»  8.  r,  i. 

Recognif.'d  by  the  clergy  of  this  realm  in  thtir  conV9cnttons^ 
Which  recognition,  after  deliberation  and  debate  in  both 
houfes  of  convocation,  was  at  length  agreed  upon  in  thefe 
words*  ecclefice  et  cleri  anclicani^  cujus  Jingtilarem  prpm 

ii^erem  unicum^  et  jupremum  dominum^  it  quantum  per  Cbrijii 
Ugem  licet ^  etiam  Jupremum  caput  ipfius  majeJiaUm  recogno^ 
fcimus,     Gibf.  23. 

5.  Whereas  the  king  hath  heretofore  been  and  is  Tbe  king's  ({«le 
jufily  and  Liwiuily  and  notorioudy  known  oamc^d  publifhed  and  title. 
and  declared,  to  he  king  of  England  France  and  Ireland, 
defender  of  the  fdith,  ani  of  the  church  of  Elngland  and 
alfo  of  Ireland,  in  earth  fupreme  head  and  hath  juftly  and 
lawfully  uled  the  title  and  name  thereof;  it  is  enacted, 
that  all  his  majefty's  fubjefis  (hall  from  henceforth  accept 
and  tike  the  fame  his  majcfty's  flyle,  as  it  is  declared  and 
(ec  forth  in  manner  a^id  form  foUowingi  viz.  Hettry  tht 
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^S2  %apic]iuc?. 

4.  >  7''  .-iiurtd  :■?  ^•'^.'■:  .'-.v  ''yr^jnn  -Ui^i:  ifltl  GXe  dizii.  i^ae 

Lo-a  r'i,  :'if  v  :  --  i^i  '  t  La'.:.'- 

*/«^  X*  ;'f  -f-^-;:  i"  it:.-:.T/  tfj  *■  ;  :/  ^'jugrJ.  ix  any 
t:*  \*^imd  ZHii      T  '<  I  x't  ISA  *cr:.i  •.'i;.-  teexs  c^  ise 

irr.-.t-  *■*.•  :  '-•  j:^:  i  or  :"*:  ±i  5iii?r  'OC  K:«i?  or 
a-)  -.•-.«-  ;.';    -i   :'.i':  ir*'?  ^'-Z  A  £"£**:   :  :  tic   :  »s 

c>r»Vvi.j;.  L*,  :  .^  '*..!  ':'  :rf"j  w.:.-,il". ?  .:  cosfei.-c;  ior 
f  ne  <*:•  f*  f. Srr.r r  '  r : : . *  *  ■  ^  j  : .  i r. -  : «  •»".:•  .".  i-.t^i  c uFj::^ 
the  k.ne'«  p*  *  j  e  :  'j'  :".-  -=c  ':  ^zitz'^t.  ^4 J  fjrscil 
bis  s^F -.-;:,  «c:  i  :'j   t;  e   l     -  *   r     r.  :    i-.i»-';   fr.:.:«4l 

rr  fl//,  #fa'm  •-:  j'c:  *.r  h,  ibat  ihc  k.rj  i*  rvi  or  ougiat 
iM'C  10  ift  f«?r-rr.-  r.ei:  n  Cirti  of  i.~.t  cn-:;ca  of  £n£- 
Und  ft  d  Ir*i^:.i.\  Of  rf  «nr  0*  thrzn»  ia>airi2:iU:y  unser 
(jo\\  'f  hi:  I. "it  !.  fb' :^  L.r  Roiic,  or  «riy  csScr  pcnoa 
t- ..•>  t;  c  i:  J  ^  ..;  r  :.^*'-:.-  ::,:  tr.c  licre  t>eir'^,  if  or  ou^ht 
10  be  •  y  t- 1  iiw!  or  ^Jii  cr  oihifAt.c,  ir.t  iupicirc  ncii 
in  caf[r*  of  :-(:  i'ii'.iS  vr-^'cics  cr  in?  c:  :he.'ii ;  be  (nls 
»'()V>  *'  'Ti.'  fieri  i^i-ixr:-  p:'::i:r:rs  2sd  cciun'i^iio^,  ib^J 
(  Ml  Ci^n^^.^n  b.-  ::e  o^:h  c:  iwj  wiui^iic»  cr  coofeiara) 
be  ^ur  K>  or  r-  gh  ::£av.n.     /  7.  12. 

Kvji  no  peii&n  {hdii  He  ;  r...!tcu!r»i  for  the  f.li  c-Te'cei 
Yy  •//'.  prfjfhmr  :r  w:rd:  ii),  :  j:  » !:ii.r.  i.oirry  U3)&  «ucr 
fuc^  prrjwb.  «:  u;  j'^-.-jking,  if  ine  avcjfsrs  oe  wilhia 
(he  rcaln  dui.r.4  itw  i'A;d  thiriv  da)^  ;  if  jb4/f|  then  wiibio 
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(ix  months  nfter  fuch  preaching  or  words  fpoken  ;  and 

not  othcrwifc. The  accuiation  to  be  made  to  one 

of  the  king's  council,  or  to  a  juftice  of  affize,  or  a  juftice 
of  the  peace  being  of  the  quorum,  or  to  two  juftices  of 
the  peace  within  the  (hire  where  the  oiFcnce  was  com- 
mitted.   /.  19. 

But  as  to  ofFences  made  treafon  by  this  act,  the  fame 
IS  fo  far  repealed,  by  the  i  Mar.fejf,  i.  f.  i.  which  en- 
adeth,  that  no  offence  made  high  treafon  by  ad  of  par- 
liament, iball  be  adjudged  high  treafon,  but  only  fuch  as 
is  exprefled  in  the  ilatute  of  the  25  Ed%  3.  But  as  to  the 
reft  this  ftatute  continueth  in  force. 

But  by  the  i  EL  c,  i.  it  Is  ^rther  fna£)ed  as  followeth ; 
viz.  that  no  foreign  prince,  perfon,  prelate,  itate,  or  po- 
tentate fpiritual  or  temporal,  (hall  ufe  enjoy  or  exercife 
any  manner  of  power,  jurifdi£):ion,  fuppriority,  aut^'ority* 
prcheminence  or  priviiege,  fpiritua]  or  ecciefufticaU 
within  this  realm  or  any  other  her  majefly's  dominions  or 
countries ;  but  the  fame  fliall  be  abolifhed  thereout  for 
ever :  any  ftatute,  ordinance,  cuflom,  conftitutions,  or 
any  other  matter  or  caufe  whatfoever  to  the  contrary 
nOCwiihftanding.    f  16. 

And  fuch  juriidiftions,  privileges,  fuperiorities  and 
preheminences  fpiritual  and  ecclefuftical,  as  by  any  fpi- 
ritua! or  ecclefiaftical  power  or  authority  have  heretofore 
been,  or  may  lawfully  be  exercifed  or  uCed  for  the  vifita- 
tion  of  the  ecclefiaftical  ftate  and  perfons,  and  for  re- 
formation order  and  corred^ion  of  the  fame,  and  of  all 
manner  of  errors  hereftcs  fchifois  abufes  ofFences  con« 
tcmpti  and  enormities,  fhall  for  ever  be  united  and  an- 
nexed to  the  imperial  crown  of  this  realm.    /.  ly. 

And  if  any  peifon  (hall  by  turit'tngy  priming ^  teachings 
f  nothing f  exprefs  wrds^  deed  or  a*Jj  advifedly  maliciouHy 
and  dircdily  affirm,  hold,  ftand  with,  fet  forth,  maintain, 
or  defend  the  authority,  preheminence,  power  or  jurif- 
difiion,  fpiritual  or  ecclefiaftical,  of  any  foreign  prince, 
prelatej^  perfon,  ftate  or  pote.-itate  whatfoever,  heretofore 
claimed  ufed  or  uiurr)ed  within  this  realm  or  any  other 
ber  majeOy*s  dommions  or  countries';  or  (hall  advifedly 
flialicioufly  and  direcliy  put  in  ure  or  execute  any  thing, 
for  thp  cxtoUino;,  advancement,  fecting  forth,  mainte- 
nance or  defence  of  any  fuch  pretended  or  ufurped  jurif* 
diAion,  power,  preheminence  and  authority,  or  any  part 
.Cbereof ;  he,  his  abetrors  aiders  procurers  and  counfellort, 
iball  for  the  firft  offence  forfeit  all  his  goods,  and  if  he  hath 
not  goods  to  the  value  of  20 1.  he  (ball  atfo  be  impri- 
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S.  The  pips.!  :r!:r^a:h-r:sr:.'  l^t^c-  tr.f  kind's  -cTerc*^!:- 
"-•*'•  !.  i.'i  ca'jf's   2''j   f.er    p€:.cr5  eccIcGajVci!,  fci  eren  ia 

rr.iftfi  Civil    'jr^-f    ihal  loofc   prfuncc  c:"  /r  iri^u  ai 
ffifituolia^  h2d  cjuL&ed  a  zrcat  u.'cr^m  a:.d  loog  csxi- 
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tiliuaifice  fai  tbir  realm,  no(with(bnding  the  fdcurit^  the 
crown  had  by  the  oaihs  of  fealty  and  allegiance;  fo  that 
tbert  was  a  neceffity  to  unrivet  thofe  ufurpations,  by 
liibfticuting  by  authority  of  parliament  a  recognition  by 
oaik  of  the  king's  fupremacy,  as  well  in  caufes  ecdefiafti* 
•al  as  eivil ;  and  thereupon  the  oath  of-  Aipremacy  was 
finmed.     i  H.  H.  75. 

Which  oath,  as  finally  ef(abliflied  by  the  i  PT.  c.  8.  is 
M  fbilowt :  «^  I  A.  B.  do  fwear,  chat  I  do  from  my  heart 
*^  abhor,  deteft,  and  abjure,  as  impious  and  heretical, 
^*  that  daouiabie  do£lrine  and  pofition,  that  princes  ex- 
"f^  tpnoiunicatcd  or  deprived  by  the  pope  or  any  authority 
**  of  the  fee  of  Rome,  may  be  dcpofed  or  murdered  by 
**  their  fubjeds,  or  any  other  whaifoever.  And  I  do 
**  declare,  that  no  foreign  prince,  perfon,  prelate,  ftate, 
^  or  potentate,  hath  or  ought  to  have  any  jurifdidion, 
^  power,  fuperioriiy,  pre-eminence,  or  authority,  eccle* 
^  fiaftical  or  fptricual,  within  this  realm:  So  help  me 
«  God  (i).'* 

9*  But  lafily,  the  ufurped  jurtfdiAion  of  the  pope  being  Snpnmief  N* 
iboUibod,  and   there  being    no   longer  any  danger   to  2'^h'^JSbS 
ihc  liberties  of  the  church  or  date  from  that  quarter  ;  and  fettimntatthe 
dhrers  of  the  princes  of  this  realm  having  entertained  more  rcYolatloa. 
exalted  notions  of  the  fupremacy  both  ecciefiaftical  and 
cifilt  than  were  deemed  confiftent  with  the  legal  eftablifln 
■Mat  and  conftitution  }  it  was  thought  fit  at  the  revolu- 
tioo  to  declare  and  exprefs,  how  far  the  regal  power,  in 
maCteia  fpiritual  as  well  as  temporal,  doth  extend :  that 
fe  M  well  the  juft  prerogative  of  the  crown  on  the  one 
liaiid^  as  the  rights  and  liberties  of  the  fubjed  on  the  other^ 
night  be  afcertained  and  fecured.  Therefore  by  the  ftatutc 
of  the  I  ff^»  r.  6.  it  is  enaded  ai  foiloweth  : 

^  Whereas  by  the  law  and  ancient  ufage  of  this  realm^ 
the  kings  and  queens  thereof  have  taken  a  folemn  oath 
upon  the  evangelifls  at  their  refpedive  coronations,  to 
mamtain  the  Aacutes  laws  and  cuftoms  of  the  fatd  realm, 
apd  all  the  people  and  inhabitants  thereof  in  their  fpiritual 
mi4  GlvU  rights  and  properties  \  bur  forafmuch  as  the  oath 
ittdif  on  fuch  occafion  adminiftred,  hath  heretofore  been 


{d)  By  the  )i  G.  3.  r.  32.  /  18.  No  perfon  fliall  be  fum- 
■Moed  10  take  the  oath  of  lupremacyy  or  beprofecuted  for  not 
CJbsfiu;  facb  fammons ;  but  RomsD  Cacholict»  in  order  to 
onjOf  ue  beacfiu  of  that  aA,  for  which  fee  the  title  I^Ofett^ 
««■  to  take«  in  the  maontr  thereia  direded,  the  oath  intro* 

Md  by  It ;  for  which  fee  4>atlK0»  so.  B« 
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frimed  in  doubtful  words  and  expreffions,  with  relttba 
to  ancient  laws  at  this  time  unknown  ;  to  the  end  there» 
fore  that  one  uniform  oath  may  be  in  all  timet  to  cone 
taken. by  the  kings  and  queens  of  this  realm,  and  to  tbcoi 
refpeAively  adminiftred,  at  the. times  of  their  and  efciy 
of  their  coronation,  it  is  cnaded,  that  the  following  otth 
ihall  be  adminiftred  to  every  king  or  queen»  whofluU 
fucceed  to  the  imperial  crown  of  this  resdm,  at  their  re* 
fpeSive  coronations,  by  one  of  the  archbifliops  or  bifhopi 
of  this  realm  of  £ngland  for  the  time  being,  to  be  thcic* 
unto  appointed  by  fuch  king  or  queen  reipeAively,  vd 
in  the  prefence  of  all  perfons  that  ihall  be  aitendiDgf 
affifting,  or  otherwife  prefent  at  fuch  their  refpeAiveooio- 
nations :  That  is  to  fay. 

The  archbi(hop  or  bifliop  fliall  fay,  ^U  yn  fiimif 
promifi  and  fwtar^  to  govirn  tbi  peapU  9/  tbi  Jtingdim  if 
England,  and  tbi  demimws  tbtrttt  biUnging^  act^diwg  (9 
'  ihijiatutes  in  parliament  agned  mr,  and  tbi  laws  aniatfltm 
0/ the  fame?  The  king  or  queen  ihall  fay,  I  /^wnd^pfif 
mijefo  ia  do* 

Archbiihop  or  bi(hop:  Will  pu  to  your  power  eauftkv 
and  ju ft  ice  in  mercy  to  be  executed  in  all  your  judgmenUt  Tbe 
king  or  queen  ihall  anfwer,  /  wiUm 

Archbiihop  or  biihop :  Will  you  to  tbt  utmofl  of  ymr 
p9wer  maintain  tbe  laws  o/God^  the  true  profiffion  of  the  g^ffd^ 
and  proteftant  reformed  religion  efiablijbed  by  law  f-  Jud  will 
youprefervo  unta  tbe  b/Jbops  and  cUrgy  oftbis  realm^  andtolbt 
cburches  committed  to  their  charge^  aUfucb  rigbts  and  prim* 
legeSi  ^t  by  law  do  or  fhall  appertain  unto  tbem  or  any  of  them  f 
The  king  or  queen  (hall  anfwer,  M  this  I  promifi  t§  do: 
After  this«  Iay4ng  his  or  her  hand  upon  the  holy  gofpeW 
he  or  (he  ihall  fay,  The  things  which  I  have  here  beforepre^ 
mi  fed ^  I  will  perform  and  keep  \  So  help  me  God:  And  fhall 
then  kifs  the  book." 

And  by  the  i  IV.  fiff^  2.  c.  2.  *'  Whereas  the  late  king 
James  the  fecond,  by  the  afliftance  of  divers  evil  coaB" 
fcllors  judges  and  miniflers  employed  by  hioi,  did  endea- 
vour to  fubvert  and  extirpate  the  proteftant  religioOf  ao' 
the  laws  and  liberties  of  this  kingdom  \ 

I.  ^^  afluming  and  exercifing  a  power  of  difpenfiog 
With  and  furpcnding  of  laws,  and  the  execution  of  lawif 
without  confent  of  parliament. 

2t  By  committing  and  profecuting  divers  worthy  pre* 
lates,  for  humbly  petitioning  to  be  ex.cufed  from  cob' 
curling  to  the  faid  aiTumed  power, 

3.  By 


S^ttprematep*  387 


3^  By  ifluing  and  caufing  to  be  executed  a  commiflion 
under  the  great  feal  for  ercr6ting  a  court  called  The  court 
of  commiflioners  for  ecclefiaftical  caufes. 

4.  By  levying  money  for  and  to  the  ufe  of  the  crown, 
by  pretence  of  prerogative,  for  other  time,  and  in  other 
manner,  than  the  fame  wa«  granted  by  parliament. 

5«  By  raifing  and  Icteping  a  (landing  army  within  thid 
kingdom  in  time  of  peace,  without  confent  of  parliament, 
and  quartering  foldiers  contrary  to  law.  ' 

6.  By  caufing  feveral  good  fubjefts,  being  protrftants, 
to  be  difarmed  at  the  fame  time  when  papifts  were  both 
armed  and  employed,  contrary  to  law. 
.   7*  By  violating  the  freedom  of  eIe£lion  of  members  to 
ferve  in  parliament. 

8.  By  ijrofi'Cutions  in  the  court  of  king's  bench,  for 
matceri  and  caufes  cognizable  only  in  parliament ;  and  by 
divert  other  arbitrary  and  illegal  courfes, 

9*  And  whereas  of  late  years,  partial  corrupt  and  un* 
qualified  perfons  have  been  returned  and  ferved  on  juries 
in  trials,  and  particularly  divers  jurors  in  trials  for  high 
trqifon.  which  were  not  freeholders. 

10.  And  exceffive  bail  hath  been  required  of  perfons 
committed  in  criminal  cafes,  to  elude  the  benefit  of  thifr 
laws  made  for  the  liberty  of  the  fubje£ls. 

11.  And  exceffive  fines  have  been  impofed  ;  and  illegal 
and  cruel  punifhments  inflidled. 

'  12-.  And  feveral  grants  and  promifes  made  of  fines  and 
forfeitures,  before  any  convidion  or  judgment  againft  the 
perfons  upon  whom  the  fame  were  to  be  levied. 

All  which  are  utterly  an^l  dire£ily  contrary  to  the  known 
laws  and  (latutes,  and  freedom  of  this  realm. 

And  wherejs  the  faiil  late  king  James  the  fecond,  hav- 
ing abdicated  the  government,  and  the  throne  being 
thereby  vacant,  his  highnefs  the  prince  of  Orange  (whom 
it  hath  pleafed  Almighty  God  to  make  the  glorious  ihftru- 
mcnt  of  delivering  this  kingdom  from  popery  and  arbitrary 
power),did,  by  the  advice  of  the  lords  fpiritual  and  tehi- 
poral  and  divers  principal  perfons  of  the  commons,  caufe 
lelteri  to  be  written  to  the  lords  fpiritual  and  temporal, 
being  proteftants ;-  and  other  letters  to  the  feveral  coun> 
tiea,  cities,  univerfities,  boroughs,  and  cinque  ports,  for 
the  cboofing  oi  fuch  perfons  to  rcprefent  them,  as  were  of 
'  right  to  be  fent  to  parliament,  to  meet  and  fit  at  Weft* 
minftcr  upon  the  aid  day  of  January  in  this  year  1688, 
in  order  to  fuch  an  edabliihment,  as  that  their  religion 
laws  and  liberties  might  not  again  be  in  dangvr  of  being 

C  c  2  fub- 
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and  umporal  and  comiDOos,  pwfaaot  to  their 
Jcttert  and  dedioiift,  btiog  now  iflemUcd  ia  a  tail  aod 
free  reprefeoutire  oif  this  natioii,  ukiag  iai 
feriout  confideracion  the  heft  oicam  far  attaiaii^  the 
aforefaid,  do  in  the  firft  place  (at  their  •■■^#irf  ia  Eke 
cafe  have  afoallj  dooe)  for  the  viadicatiag  aad 
their  ancient  rights  aod  libeniea,  declare  | 

1.  That  the  prcteoded  power  of  (afpeadiag 
Ae  execution  of  laws,  bjr  legal  autboritj,  wiihaa 
of  parliamenr,  is  iileg^. 

2.  That  the  pretended  power  of  diljpenfiag  with  lavs, 
or  the  eiecution  of  laws,  by  regal  authority,  m  it 
heen  affumed  and  exercifcd  of  late,  is  illegal. 

3.  That  the  coomiiffion  far  erediog  the  k 
comoiiflioners  for  ccclrfiaftical  caufa^  and  all 
aiii&oas  aod  coort,  of  like  aature,  are  illegal  aad 
csoui. 

4.  That  levying  oioaey  far  or  to  the  ufe  of  the 
by  preteace  of  prerogative,  without  g^aot  of  pari! 
for  fanger  time,  or  in  other  aianner,  thao  the  (aaK  a 
or  ftall  be  granted,  is  illegal. 

5.  That  It  is  the  right  of  the  fukjc^  to  pg^^froii  the 
king }  aod  ail  coaunitmeoa  aod  profeaitioat  far  fach 
litiootDg,  are  illegal. 

6.  That  the  raiiiiig  or  keeping  a  tlaadiag  arm?  wg 
the  kingdjfli  ia  tiiDc  of  peace,  unlefs  it  be  with 
perliaoiciit,  is  againti  law. 

7.  That  the  fobjeda  which  are  proieftaoia, 
arms  for  their  defence,  fuiiable  to  their  OMiditiosw,  aad 
aUowed  by  law. 

S.  That  dcAioa  of  aiembers  of  parliament  omfjbtm 
nee. 

9.  That  the  freedom  of  fpeech,  aad  debaiesor 
ing9  10  parliament,  ought  not  to  oe  impeached 
ed  in  any  court  or  place  oat  cf  parliaoacot. 

so.  That  exccfive  bail  ought  not  10  be  rcqaireiy 
excefive  fin:s  impofeJ  ;  nor  cruel  «nd  aaafaal 
mco:s  icfiided. 

II.  That  jurors  ought  to  be  duly  impimllrJ 
lurocd,  and  jurors  which  pass  upoo  men  ia  iriak  for  hi^h 
treaico  ought  to  be  freeholders. 

I  a.  That  all  granu  aiMi  ptomifes  cf  iaesau 
of  particular  p:sfoAS  betorc  coovidioay  am  ih^al 
void. 

i3.ABi 
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13.  And  that  for  rcdrefi  of  all  grievaoce8»  and  for  the 
amending,  ftrengtbening,  and  prererving  of  the  laws,  par* 
liaments  ought  to  be  held  frequently. 

And  they  do  claim,  demand,  and  inlift  upon  all  and  fin- 
gultr  the  premifes,  as  their  undoubted  rights  and  liberties  j 
and  that  no  declarations,  judgments,  doing*,  or  proceed* 
ings,  to  the  prejudice  of  the  people  in  any  of  the  faid  pre- 
mifes,  ought  in  any  wife  to  be  drawn  hereafter  into  con* 
fequence  or  r  xample/* 

The  truth  is,  that  after  the  abolition  of  the  papal  power^ 
there  was  no  branch  of  fovereignty  with  which  the  princet 
of  this  realm,  for  above  a  century  after  the  reformationt 
were  more  delighted,  than  that  of  being  the  fupremc  head 
of  Che  church:  imagining  (as  it  fcemeth)    that  all  that 
power  which  the  pope  claimed,  and  exercifed   (fo  far  as 
he  was  able),  was  by  the  ftatutes  abrogating  the  papal 
authority  annexed  to  the  imperial  crown  of  this  realm  :  not 
attending  to  the  neceflary  diftinAion,  that  it  was  not  that 
exorbitant  lawlefs  power  which  the  pope.ufurped,  th«t 
was  thereby  become  vefled  in  them  :  but  only,  that  tht 
ancient  legal  authority  and  jurifdidion  of  the  kings  of 
England  in  matters  eccleflaftical,  which  the  pope  had  en« 
dravoured  to  wreft  out  of  their  hands,  was  re-aflerted  and 
vindicated.     The  pope  arrogated  to  himfelf  a  juri^didion 
fuperior  not  only  to  his  own  canon  law,  but  to  the  muni« 
dpal  laws  of  kingdoms.     And  thofe  princes  of  this  realm 
above  mentioned  feem  to  have  confidered  themfelves  plain- 
ly aa  popes  in  their  own  dominions.     Hence  one  reafoUf 
why  a  reformation   of  the  ecclefiaftical  laws  was  never 
efR^ed,  feemeth  to  have  been,  becaufe  ic  conduced  more 
to  the  advancement  of  the  fupremacy  to  retain  the  church 
in  an  unfettled  (tate,  and  confequently  more  dependent 
on  the  fovereign  will  of  the  prince.     Hence  became  efta*  ' 
blifhed  the  ofHce  of  lord  vicegerent  in  caufes  ecclefiaftical  | 
and  after  that,  the  high  commiffion  court ;  and  laft  of  all, 
the  difpenfing  power,  or  a  power  of  difpenfmg  with  or 
fufpending  the  execution  of  laws  at  the  prince's  pleafurei* 
Therefore,  to  remove  thefe  grievances,  thefe  z€ts  prefcribed 
the  juft  boundaries  of  the  prerogative,  both  ecclefiaftical 
and  civil,  and  eftabliflied  the  rights  both  of  prince  and 
^topie  upon  the  firmeft  and  fureft  foundation,  namely, 
the  known  law  of  the  land  ;  and  thereby  rendred  the  name 
of  an  engli(h  monarth  refpeflable  among  the  princes  of  the 
earth,     A  king  ruling  by  the  eftabliflied  laws  of  his  king- 
doiDf  that  is,  with  an  extenfive  power  of  doing  right,  and 
an  utter  inability  of  doing  wrong,  is  the  perfection  of  the 
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j'jmaa  socurs,  lum  ue  ^istji  cf  tarn  iim\amz 

Fr'.4n  wic**  ^fTr:::(i:i  xav  he  ii^Aicmi'  ilittt  ate 
cattle,  «>.?  :.:■:  cv  J  izii  ciaca  LAKlbt^e  neoEiiwBtikniadik 

Tte  <::  1-    i  liT  .'.4  'i  >:  ::  ^ie  dke  ccfiiast:c  inaiircT;jaI  isv 

anc  n.£s  ^.:':£n  .f  :::d  rr,ii.A  «ib»  oa^c  B«tl  *i8rclg^ 
ab.:^  ^:i  k3'>  :rr.  ii**? .  *i.i  *  S  ea  pcaj^rrioiijeble  eisc  onigcn 
cf:r:eo7.-  li*.  Ta-^  ca»  :»£*«  hack dhg  £iaae ^inramrgn 
a/ui    .-'m:^  ci  ;   .K'^r  -nxcii  cj  re?:»ier  the   pi  ge  u  oc 

j' .  -  2C  :o  an  r.  •;  ^  l.ih  tar ;  r^ ;  zg  :i:«  : -* .  ^ a  * .; iv i  -^  'Jc:>- 
Jtrx,!  an  warcoa  ^ovrr.  n:v  m.c  core  n^.TiaTe  is 
tax:  CccATit  -a       ■     -  £/  ;;  rt^i^  :y  :u  i.f^ "*  au  r<^:c.- 

Ai*  n,  aj  :*>  t'Scxicun.e  ;i'^,  e.pec'il' 

to  cr.  T  i  -  il  p'o^rc-it.czi A  p«:'.':a  xcu'.Vi  ir*  im  <ix:k ; 

ffc;Ti::7:i  r.c:  cr^i'-r.ztd  w!:il  fc  -ar:T  fa.c:2  co  :*cc;  itc 
cr-#c!  cam  ex  cEd:.,  whirery  a  tr in  u  c:?aipcl  ci  to  ac- 
cu'V  hi-Tfif;  r'A  z*  rp*r::ca  iht  c:a.>:>::;kl  rack  ard 
t r.  r:  u re  .  ^  a  - 1  ir  -  w .-  cle  w  e :<  r  m  :r.€ d  « :  la::  b >  t  ?«  i>c 
dfciilon  o:  rhrj^Jtr,  w?id  a-.u:':  nct-i*  be  cften'imes  aa 
cr.::rs  f::«r2*r  *o  :■"•  parties;  a:c  Jr'pira^cmen:*  of  ihcie 
law",  aricr.  ju.i  a  *a-:5  obltrucl  the-r  ,.•^3^"^f»  ;a  a  lacd 
cf  'iierry.  H  jw  n^.c.*;  oicre  B::!d  ar. .  ger.ile  Is  that  lav^ 
wrrch  M  the  b.r:r.r.-''t  or  c^cry  Engt.ihT.«n  bove*ct 
O'.^c  vi  .£  d'.;'t  c.:?  arj  fri:r. :!£:*£,  wneredt  he  Ihij;  not  be 
ca  led  upTi  :o  ar*i'.vcr  f  .r  ary  cr  mc  r.c  is  charged  viiha!, 
but  upon  thtcaTs  cf  a:  ',c2:i  iweUe  men  uf  cor.luierable 
rank  arid  f'.r*ur.e  wichin  the  ccuncy  in  which  ibe  offeoce 
is  (u^p'/ti  :o  t:vt  b'tn  C'*nifniuei^,  if  tfccy  (haSI  fee  pro- 
bable cau'e  f  jr  .urcr.er  inquiry  ;  and  af:ervard»,  (h«U  noc 
^  condemned,  b  jc  by  the  uaaaimous  fufiiragc  of  ochcr 
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twelve  men,  h!s  nrighbottrs  and  equals  ih.  degree  and  fta- 
tion  of  life,  upon  their  oaths  likewife ;  and  at  the  fame 
time  he  h«th  alright  toobjcd  to  any  one  who  is  fumnrvoned 
to  try  him  for  his  ofPen'  e,  if  he  hath  a  reafonable  caufe  of 
exception. — —The  one  is  the  law  of  tyrants  ;  the  other 
of  freemen,  and  may  it  ever  profper  in  the  Bi itifh  foil ! 

10.  Finally,  by  the  a£l  of  union  of  the  two  kingdoms    BjrtheaAof 
of  England  and   Scotland,  5  An,  c.  8.  it  is  ena^ed,  iha   JJf^**"^*''^,**^''*' 
after  the  demifeof  her  majefty  queen  Anne,  the  fovereign    fin^\^\ad 
next  fucceedirg,  and  fo  for  ever  afterwards  every  king  or  ScotJiad* 
queen  fucceec^ing  and  c<  ming   to  the  roval  government 
of  the  kingd<  m  of  Great   Britain,  at  his  or  her  coro* 
nation,  (hat)   in    the  prefence  of   all    perfons  who  (hall 
be  attending,  afHfting.  or  otherwife  then  and  there  pre- 
fent,  take  and  fubfcribe  an    oath,  to  maintain  and  pre* 
ferve  inviolably  the  fettlement   of    the  church  of   Eng- 
land, and  the  dodrin?',  worfliip,  difcipline,  and  govern* 
ment  thereof,  as  by  law  ef^ablifhed  within  the  kmgdoma 
of  England  and    Ireland,  the  dominion  of  Wales,    and 
town  of  Berwick  upon  Tweedy  and  the  territories  there* 
unto  belonging. 

And  (hall  alfo  fwear  and  fubfcribe,  that  thry  (hall  in- 
Tibl^ibly  maintain  and  preferve  the  fettlement  of  the  true 
proteftant  religion,  with  the  government,  wo>(hip,  difci- 
pline,  right,  and  privileges  of  the  church  of  Scotlaiid,  as 
then  edabliOied  by  the  laws  of  that  kmgdom. 

Surgeons.     Sec  ^f)p{itmW, 
Surplice.     See  C|Durcg>  and  )0iiblic  too^ll^t)^^ 


Surrogate. 

BY  Can,  1 18.  No  chancellor,  commiflTary,  archdeacon, 
official  or  any  other  perfon  ufing  ecclefiafUcal  ju- 
rirdidiion,  (hall  fubfiitute  in  their  abi'ence  any  to  keep 
court  for  them,  except  he  be  either  a  grave  minifter  and 
•  graduate,  or  a  licenfed  publick  preacher,  and  a  bene- 
fit man  near  the  place  where  the  courts  are  kept,  or  a 
bachelor  of  law,  or  a  maftcr  of  arts  at  leaft,  who  hath 
feme  (kill  In  the  civil  and  ecclefiafttcal  law,  and  is  a  fa- 
vourer of  true  religion,  and  a  man  of  modeft  aind  honeft 
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Aai  by  ihe  ijMe  of  ike  s6  G. 
i^my  l^  aoy  *       ' 
pint  haemca  <d 
bcfare  be  hktk   u&£a  zm 
folibfiiUj  to  cmectftc  t's  c«ficc  mum^mz  c»lim»  ■» 
bcft  oi  bai  kf>o«>csi£C ;  az»d  huk  fiwi  fecwHj 
boad  in  the  fun  of  ic^  1  to  tbc  biSko^ 
the  due  and  Ciicbi.«l  eiociicoo  U  ks 

Hu  oftce  and  cmtw  in  lorufig  incli 
of  in  Kbe  due  S^nagr. 


dalptnfion. 


I 


S  the  laws  cf  trc  cfamch*  wc  irad  of  t«o  farti  of 

finpem'oo  i  oae  relating  foSely  CD  the  clergr^  the 
catmd&ng  al(b  to  c£;e  iaity.     Gi^j\  i047. 

Tliaf  which  re:«!es  (:,lc.j  to  ti^e  der^j,  is 
from  office  ar.d  bcocnce  jointly*  or  from  office  or 
£ce  fiflilf ;  and  tntj  be  calleil  a  temporary 
or  dcpnv«fct:cn  cf  both.  So  we  find  it  delcribcd  by  John 
of  A:hoc  :  A  ptr izci  ditt'ed^  is  he  who  is  deprived  of 
Kit  o£ce  2rd  Vrrenc;,  iL.iXto  lioc  Tjlfainir  ;  a  periba  it* 
grcdid^  is  be  w^o  is  wcpcl.ed  of  both  k>icainiy,  thecnfigss 
cf  bis  order  be  n^  t«ken  from  him  ;  i  r^rfrrff  /"^r radrf,  it 
be  libo  is  deprived  cf  item  both  for  a  time^  but  not  for 
ever.    Giif.  IC47. 

And  the  p:r. .  ry   upon   a   cIcrTyman  officialiBn 
fufpeTifiori,  li  he  (ha!i  perfiA  therein  afscr  a  tepr«.of 
the  liibop,  is  ^'b>  tne  ancient  canon  Lw)  thathcflnll  he 
cxcoaicxunicaieu  aU  manner  of  ways,  and  every 
who  commuoicates  with    hLn  fhail  be  ez4 
aiibw     (vii/.  1047* 

The  c[hcr  fort  of  fufpenfiont  which  eztendcih  nifia  en 
tbc  laicj,   u  fufpenfion  mk  i^^Jk  tuUfim^  or  fsmm.  the 
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hearing  of  divine  fervice,  and  receiving  the  bolj  facra* 
ment ;  which  may  therefore  be  called  a  temporary  excom- 
munication.     Gihf.  1O47. 

Which  two  forts  of  fufpenfion,  the  one  relating  to 
the  clergy  alooe,  and  the  other  to  the  laity  alfo,  do  here- 
in  agree,  that  both  are  inflided  for  aioits  of  an  inferior 
nature,  fuch  at  in  the  firii  cafe  deferve  not  depriva- 
tion»  and  fuch  at  in  the  fecond  cafe  deferve  not  excommu* 
nication  ;  that  both,  in  practice  at  leaft,  are  temporary  ; 
both  aifo  terminated,  either  at  a  certain  time  when  infli^* 
ed  for  fuch  time,  or  upon  fitisfa£lion  given  to  the  judge 
when  inflicted  until  fomething  be  performed  which  he 
batb  injoined  :  and  ladly,  both  (if  unduly  performed)  arc 
attended  with  further  penalties ;  that  of  the  clergy,  with 
irregularity,  if  they  a^  in  the  mean  time  i  and  that  of  the 
laity  (as  it  feemeth)  with  excommunication,  if  they  ei* 
ther  prefume  to  join  in  communion  during  their  fufpen* 
fion,  or  do  not  in  due  time  perform  thofe  things  which 
the  fufpenfion  was  intended  to  ioforce  the  performance  of« 
Gihf.  1047. 

By  the  ancient  canon  law,  fentence  of  fufpenfion  ought 
BOt  to  be  given  without  a  previous  adoaonition  j  unfefs 
where  the  ofience  is  fuch,  as  in  its  own  nature  requirea 
an  immediate  fufpenfion  :  and  if  fentence  of  fufpenfion, 
is  ordinary  cafes,  be  given  without  fuch  previous  admo« 
pition,  there  may  be  caufe  of  appeaJ.     Gibjf.  1046. 

[The  following  note,-  which  it  to  be  found  in  i  7«  Rif, 
ja6.  and  was  taken  from  a  MS.  of  Sir  E.  Simpfin^  king's 
advocate  and  judge  of  the  admiralty,  is  inferred  here  as 
appertaining  to  this  fubjed.  *i  Offence— Undoubted 
rule  in  admiralty  and  ecclefiaAical  courts,  that  perfonfuf- 
pended  for  an  offence  fuppofed,  of  which  he  is  afterwards 
acquitted  in  proper  court,  is  intitlcd  to  all  the  intermediate 
pnmta.  Thus,  in  cafe  of  capture  of  prize  at  fea,  the  offi* 
cer  in  aneft  being  aSually  on  board,  and  afterwards  duly 
tcqvittcd,  or  reftored  to  bis  ftation,  Iball  (bare  the  prize 
flsoney^  So  in  civil  caufes  in  admiralty— If  a  roafter  turna 
hia  mate  without  juft  caufe  before  the  maft,  and  he  fucs 
for  whges  as  mate  for  the  whole  time,  he  may  recover, 
thoiigh%e  did  not  do  the  duty.  So  if  a  clergyman  be 
fufpeaded  »^  fiffid$  tt  htmficisy  and  upon  an  appeal  de« 
cleared  ionoccivt,.  be-wlll  recover  the  profits  of  the  living. 

Ptoofits-^Perfon  fufpended  from  an  office,  entitled  to 
ipi^niifdiate  profits,  if  innocent.] 


4 
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be  ea-:o*      j,   j^AN.  109-  If  iny  cflfend  their  brecbreo  by  fwcir- 

^  ing ;  the  church wardfnf  or  queftmen  and  fidcmen, 
in  their  next  prefentoicnt  to  rbeir  OTdimrtcs,  fhall  prefeot 
the  fame,  that  thej  m«y  be  pontflicd  by  the  fevcncy  of 
the  laws,  according  to  their  dcferts :  and  foch  nocorioui 
oflenders  (hall  not  be  admitted  to  the  boly  commanioOi 
till  they  be  reformed. 
Istsrc  2*  By  the  19  G.  2.  r.  21.  If  any  peribn  (hall  profanely 

corfe  or  fwear,  and  be  rhereof  convided  on  the  oath  of 
one  witnefs  before  one  juftice  of  the  peace  or  mayor  of 
a  town  corporate,  or  by  confeffion  ;  every  per  ton  fo  of- 
fending (hail  forfeit  as  fol'oweth :  that  is  to  fjy,  every 
day  labourer,  common  foldier,  common  fiifor,  and  com- 
mon feaman,  is:  and  every  ether  perfon  under  the  de- 
gree of  a  gentleman,  2s. ;  and  every  perfon  of  or  above 
the  degree  of  a  gentleman,  5s.  And  if  any  perfon  af* 
ter  conviAion  cfTend  a  fecond  time,  he  fliali  forfeit  doa- 
ble ;  and  fcr  every  other  offence  after  a  fecond  conYiAioa 
treble,     f.  i. 

And  if  fuch  profane  curfing  or  fwearing  (hall  be  in  the 
prefence  and  hearing  of  a  juftice  of  the  peace,  or  in  the 
prefence  or  hearing  of  fuch  mayor  as  afdrefaid  ;  he  fliall 
conviA  the  offender  without  other  proof,     f.  2. 

And  if  it  (hall  be  in  the  prefence  and  hearing  of  a  con- 
ftable  or  other  peace  officer,  he  (hall  (if  fuch  perfon  be  un- 
known to  hirr)  feize,  fccure,  and  detain  him,  and  forth* 
with  carry  him  before  the  next  juftice  of  the  peace  for  the 
county  or  divifion,  or  before  the  mayor  of  fuch  town  cor- 
porate, wherein  the  offence  was  commitred ;  who  (hall 
on  theoitth  of  fuch  conf^able  or  other  peace  officer  convid 
the  offender  ;  but  if  fuch  perfon  be  known  to  the  faid  con- 
ftable  or  oher  peace  officer,  he  (hall  fpeedily  make  infor- 
mation before  fuch  juftice  or  mayor,  that  the  offender  may 
be  by  h  m  convicted,     f.  3. 

And  fuch  juftice  or  mayor  (hall  immeJiatelv,  upon  in- 
formation given  upon  oath  of  fuch  conftahh  or  other 
peace  officer,  or  of  any  other  perfon  wha'foever,  caufe 
the  offender  to  appear  before  him  ;  and  upon  fuch  in- 
formation being  proved  as  aforefaid,  (hall  convifl  him. 
And  it  he  (hall  not  immediately  pay  down  the  fum  fo  for- 
feited, or  give  fecurity  to  the  fatisfadiun  o.'  fuch  jnttice 
or  mayor  before  whom  the  conviction  is  made^  fuch  juftice 

or 
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4r  mayor  fliall  commit'  the  offender  to  the  houfe  of  cor- 
rf  ftion*  there  to  remain  and  be  kept  to  hard  labour  for  the 
fpace  of  ten  days.     f.  4. 

Provided,  that  if  any  common  foldier  belonging  fo  any 
regiment  m  his  majeity's  iervice,  or  any  common  failor 
or  conimon  fcaman  belonging  to  any  ibip  or  veHd,  (ball 
be  convicted  of  profane  curfing  or  fwearing  as  aforefaid, 
and  fbail  not  imcnediatelv  pay  down  the  penalty  or  give 
fecurity  for  the  fame  as  aforefaid,  and  alfo  the  coOs  of  tne 
informa'^ion,  fumnions,  and  convidtion,  as  by  this  adt  is 
diredied  ;  he  fhall,  inftead  of  being  commitied  to  the  houfe 
of  corrediion,  be  ordered  by  fuch  juflice  or  m^tyor  to  be 
publickiy  fee  in  the  ftocks  for  the  fpace  of  one  h'.ur  for 
every  fiiigle  offence,  and  for  any  number  of  offences 
whereof  he  (hall  be  convicted  at  one  and  the  fame  time 
two  hours,     f.  5. 

And  if  fuch  juiiice  or  mavor  fliall  wilfully  and  wittingly 
omit  the  performance  of  his  dury,  in  the  execution  of  this 
a^ ;  he  (ball  forfeit  5  K  half  to  the  informer,  and  half  to 
the  poor  of  the  parifh  where  he  (hall  rcfide;  to  be  reco- 
vered in  any  of  his  majtffy's  courts  of  record  at  Weffmin«  ^ 
fter.     f.  6. 

And  if  any  conftable  or  ofher  peace  officer  (hall  wiU 
fully  and  wittingly  omit  the  performance  of  his  duty,  in 
the  execution  of  this  adl;  and  be  thereof  convicted  oy  the 
oath  of  one  witnefs,  before  one  juftice  or  mayor  as  afore- 
faid  ;  he  (hall  forfeit  40  s.  to  be  levied  and  recovered  by 
diftrefi  and  fale,  and  to  be  difpofed  of  half  to  the  informer 
and  half  to  the  poor ;  and  if  he  have  not  fufficient  goods 
"wbtreon  to  levy  the  fame,  fuch  juflice  or  mayor  (hall  com- 
mit hira  to  the  houfe  of  corredtion,  to  be  kept  to  hard 
labour  for  one  month,    f.  7. 

And  the  convidion  (hall  be  drawn  up  in  the  words  and 
form  following: 

Middlefex  1  Bt  it  rtmtmbrgd^  that  on  the  ■  ■  J^  of 
to  wit  3  —  in  the  —  year  of  hit  majifly*s  reign^ 
A.  B*  was  convi£fed  before  tne  one  of  his  majejiysjufiices  ofth$ 
peace  for  the  county  ^  ridings  divifton^  or  liberty  aforifaid\  [of 
hihrg  me  mayor ^  J^fti^^j  bailiffs  or  other  chief  magi/irate  of 
tio  dty^  or  town  of  — —  within  the  county  of  —  —  as  the 
usfi'Jbail  be]  6f  Jwearing  one  or  mare  profane  oath  or  oaths  ; 
ar,  of  curfing  one  or  more  profane  curfe  or  curfes ;  as  the  cafe 
fliall  be*  Given  under  my  band  andfecJ^  the  day  and  year 
etforefaid.     f.  8. 

which  faid  form  and  convidtion  (hall  not  be  liable  to 
^  rempved  by  certiorari,  but  (hall  be  final  to  all  intents. 

And 
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And  the  faidjuftice  or  mayor,  before  wb<Mn  the 
ihall  be,  (hall  caufe  the  fame  to  be  fairly  wrote  upoo 
parchment,  and  returned  to  the  next  general  or  quarter 
feffiona  of  the  peace  for  the  county,  to  be  fited  by  the 
clerk  of  the  peace,  and  kept  amongft  the  records,     f*  8. 

The  penalties  to  be  difpofed  of  .for  the  benefit  of  the 
poor ;  and  all  charges  of  the  information  and  con? ifiioa 
fliall  be  paid  by  the  pfiender  if  able,  over  and  abore  the 
penalties ;  which  charges  ihall  be  fettled  and  afcertained 
by  fuch  juftice  or  mayor  (fo  a$  that  the  clerk  of  fuch  juf* 
tice  or  mayor  fliali  have  for  the  information,  fummoost 
ind  conviction  of  every  ofFender,  the  fum  of  i  s.  and  no 
more.  f.  i4.}«  And  if  fuch  party  (hall  not  be  able,  or 
Ihall  not  immediately  pay  the  faid  charges  and  expences, 
or  give  fecurity  for  the  fame  to  the  fatisfa£lion  of  fuch 
juftice  or  mayor ;  he  (ball  commit  him  to  the  houfe  of 
corredion,  there  to  remain  and  be  kept  to  hard  labour  for 
the  fpace  of  fix  days,  over  and  above  fuch  time  for  which 
he  may  be  committed  in  default  of  payment  of  the  penal- 
ties ;  and  in  fuch  cafe,  no  charges  of  information  and 
conviction  (bill  be  paid  by  any  perfon  whatfoever.  f.  lo. 

And  if  any  adion  (hall  be  brought  againft  any  joftice  of 
the  peace,  conf^able,  or  any  other  perfon  whatfoever,  fur 
any  thing  done  in  execution  of  this  a6t ;  he  may  plead  the 
general  IfTue,  and  give  the  fpeci^l  matter  in  evidence:  and 
if  a  verdict  (hall  be  given  for  him,  or  the  plaintiflF  be  noo* 
fuit,  or  difcontinue,  he  (hall  have  tteblecofls.     f.  ii. 

Provided,  that  no  perfon  (hall  be  profecuted  or  troubled 
for  any  ofience  againft  the  ftatute,  unlefs  the  fame  be 
proved  or  profecuted  within  eight  days  next  after  the  of* 
fence  committed,     f.  i2. 

And  this  adi  (hall  be  publicly  read  four  times  a  year^ 
in  ail  parifli  churches  and  pubKck  chapels,  by  the  parfoo 
vicar  or  curate,  immediately  after  mornmg  or  evening 
pra)er,  on  four  feveral  fundays,  to  wit,  the  funday  next 
after  Mar.  ^5.  Jun.  24.  Sep.  29.  and  Dec.  25.  or  in 
cafe  divine  fcrvice  (ball  not  be  ptrrformfd  in  any  fuch 
church  or  chapel  on  fuch  funday,  then  upon  the  (irft 
funday  after :  on  pain  of  forfeiting  5  I.  for  every  omif* 
fion  or  neglcO^,  to  be  levied  by  diftrefs  and  fate  of  the 
ofTender's  goods,  by  warrant  from  fuch  juftice  OT  mayor, 
f.  13. 

And  by  the  22  G.  2.  c.  33,  4rt,  a.  All  Sag  officeMt 
and  all  perfons  in  or  belonging  to  his  majefty*s  (hips  or 
vefTets  of  war,  being  guilty  of  profane  oaths,  curfidg^^ 
•xcciations,  or  other  fcandalous  aClionSj  in  derogation  of 

God's 
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God's  honour,  and  corruption  of  good  ininnera}  (hail 
incur  fuch  punifliaienty  as  a  court  martial  (hall  think  fit 
to  impofe,  and  as  the  nature  and  degree  of  their  ofienco 
iball  deferve. 


^?noi)« 


!•  /;^ENERALor  oecumenical  councils  orfynods  are  oeacnl 

^^  aflembiies  of  bifhops  from  all  pares  of  the  church,  cil* 
to  determine  fome  weighty  controveifics  of  faith  or  difci- 
piine*  Thefe  were  fiift  called  by  the  emperors,  afterwards 
bj  chrifiian  princes ;  till  in  the  latter  ages  the  pope  ufurped 
to  himfelf  the  greateft  (hare  in  4he  calling  of  them,  and  bj 
hit  legates  pfefided  in  them  when  called.    J9bnf^  139. 

By  An,  21.  General  councils  may  not  be  gathered  to- 
gether, without  the  commandaient  and  will  of  princes; 
aod  when  they  be  gathered  together  (forafmuch  as  they 
bean  affemblyof  men,  whereof  all  be  not  governed  witb 
the  Spirit  and  word  of  God)  they  may  err,  and  fometime 
.  kavc  erred,  even  in  things  pertaining  unto  God.  Where- 
/art  things  ordained  by  them  as  neceflary  to  falvatioo, 
luivc  neither  ftrength  nor  authority,  unle(s  it  may  be  de« 
cUfed  that  they  be  taken  out  of  holy  fcripture. 
•  But  fmce  the  great  diviiions  of  chriftendom,  efpecialljr 
nk  the  weftern  church,  a  free  univerfal  fynod  is  icarcely 
■•V  to  be  hoped  for.     J^bmf.  140. 

s.  A  national  fynod  confiiteth  of  all  the  archbi&ops  Natloaal  fyaod, 
«id  bifbops  within  one  nation,  aflembled  together  to  de* 
atraiine  any  point  of  dod^rine  or  difcipline.  The  firft  of 
tbia  ibrt  which  we  read  of  here  in  England,  was  that  of 
Heriidford  (now  Hartford)  in  the  year  673.  The  laft 
waa  that  held  by  cardinal  Pole,  in  the  year  155S«     J^hwf. 

Bat  ahho*  national  fynods  be  now  laid  afide,  yet  upon 
any  great  emergency,  the  fynods  of  the  two  provinces  of 
Ciintcrbury  anu  York  do  ad  by  mutual  correfpondence 
aftd  joint  confent,  or  by  having  comirtffioxlers  from  the 
ppoviJiceof  York  prefent  in  that  of  Canterbury.  Id.  140. 

3*  A  provincial  fynod  coniifteth  of  the  metropolitan  and  Provincitl  rjr- 
ibe-bifhops  fubjed  to  him ;  being  what  is  now  called  the  ^^ 
\ikmy  and  is  Ucated  of  in  this  book  under  that  title. 

4*  A 
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Dioccika  fyaod.      4«  A  dioccfan  fynod  is  the  aflenUf  of  the  Mhop  and 

his  prcfbytcrs,  to  inforce  arid  put  in  cxecutioa  onont 
made  by  general  councils,  or  national  and  provincial  fy- 
nods,  and  to  confult  and  agree  upon  rules  of  difcipline 
for  thecnfelves.  And  thefe  were  frequently  held,  while 
'  the  bifliop  and  clergy  lived  together  in  a  community;  and 
were  not  wholly  laid  afide,  till  by  the  ad  of  fubmifiion, 
25  //.  8  f.  19.  it  was  made  unlawful  for  any  (ynod  to 
meet,  but  by  royal  authority,     J^fff  140. 
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^YNODALS  and  fyn9dotuum^  by  the  name,  have  a 
^  plain  relation  to  the  holding  of  fynods  ;  but  there  be* 
ing  no  reafon  u  hy  the  clergy  ihould  pay  for  their  attend* 
ingthe  biftiop  in  I'ynod,  purluant  to  his  own  citation,  nor 
any  footfleps  to  be  fuund  of  fuch  a  payment  by  reafon  of 
the  holding  of  fynoJs,  the  name  is  fuppofed  to  have  grown 
from  this  duty  being  ufually  paid  by  the  clergy  when  they 
came  to  the  fy nod.  And  this  in  all  probability  is  the  fame 
which  was  anciently  called  eatbidrsticumf  as  paid  by  the 
parochial  clergy,  in  honour  to  theepifcopal  chair,  and  in 
token  of  fubje^ion  and  obedience  thereto.  So  it  (lands  in 
the  body  of  the  canon  law,  <^  No  bifliop  ihall  demand 
*^  any  thing  of  the  churches  but  the  honour  of  the  cathc* 
*-  draticum,  that  is,  tivo  (hiliing«"  (at  the  moft,  faith  the 
glofs,  for  fometimcs  lefs  is  given).  And  the  duty  which 
we  call  fynodalsy  is  generally  fuch  a  fmall  payment :  which 
payment  was  refcrved  by  the  bifhop,  upon  fettling  the 
revenues  of  the  rerpe£tive  churches  on  the  incumbents : 
whereas  before,  thofe  revenues  were  paid  to  the  bifhop, 
who  had  a  right  to  part  of  them  for  his  owji  ufe,  and  a 
right  to  apply  and  diflribute  the  left,  to  fuch  ufes,  and  in 
fuch  proportions,  as  the  laws  of  the  churdh  direded. 
Gihf  976. 

bynodals  are  due  of  common  right  to  the  bifhop  only: 
So  that  if  they  be  claimed  or  demanded  by  the  a^chdeacoOt 
or  dean  and  chapter,  or  any  other  perfon  or  perfons,  it 
mud  be  upon  the  foot  of  compofition  or  prcfcription.  U. 

And  if  they  be  denied  where  due,  they  are  recoverable 
in  the  fpiritual  court :  And  in  the  time  of  arcbbilhop 
Whitgift,  they  were  declared^  upon  a  full  bearing,  to  be 

fpiritual 


fpiritual  profits ;  and,  as  fuch,  to  belong  to  the  keeper 
oFthe  fpiritualiies  fede  vacante.     GihJ,  977. 

Alfo   conftitutions  made  in  the  provincial  or  diocefao 
fynods,  were  fometimes  caWcd  fynodals  \  and  were  in  many 
cafes  required  to  be  publifhed  in  the  parifh  churches  :  in   ' 
which  fenfe  the  word  frequently  occurreth  in  the  ancient 
diredories. 


Templars.    Sec  H^omfittitg. 

Temporalties  (of  bifhopricks).     See  IBifb^pt* 

Tenths.    Sec  Jfirtt  fruiW. 
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T>Y  CaH.  87*  The  archbifhops  and  all  bifhops  within 
^  their  feveral  diocefes,  ihall  procure  (as  much  as  in 
chem  lieth)  that  a  true  note  and  terrier  of  all  thegliebeSy 
lands,  meadows,  gardens,  orchards,  houfes,  ftocks,  im- 
plements, tenements,  and  portions  of  tithes  lying  out  of 
their  panflies,  which  belong  to  any  parfonage,  vicarage^ 
or  rural  prebend,  be  taken  by  the  view  of  honeft  men  in 
every  parifli,  by  the  appointment  of  the  biOiop,  whereof 
the  minifter  to  be  one  i  and  be  laid  up  in  the  bifhop's  re- 
gillry,  there  to  be  for  a  perpetual  memory  thereof. 

Ic  may  be  convenient  alfo,  to  have  a  copy  of  the  fame 
exemplified,  to  be  kept  in  the  church  cheft.  Gad.  Jp-* 
pernio  12. 

Thefe  terriers  are  of  greater  authority  in  the  eccIeGafti- 
cal  courts,  than  they  are  in  the  temporal ;  for  the  eccle* 
fiafltcal  courts  are  not  allowed  to  be  courts  of  record  :  and 
yet  even  in  the  temporal  courts  thefe  terriers  are  of  fome 
wdpht,  when  duly  atteftrd  by  the  regifter.     Johnf.  242. 

£fpecialJy  if  they  be  figned,  not  only  by  the  parfon  and 
churchwardens,  but  alfo  by  the  fubftantial  inhabiunts ; 
but  if  they  be  figned  by  the  parfon  only,  they  can  be  no 
evidence  for  him;  fo  neither  (as  it  feemeth)  if  ihey'be 
(igocd  only  by  the  parfon  and  churchwardens,    if    the 
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thtirchwirdens  ire  of  his  nomination,  But  In  lit  cifei 
they  are  certainly  ftrong  etideooe  againft  the  futm$ 
ni^rf  rf  Evidenttj  45.  (r) 

form  of  a  terrier* 

A  True  note  and  terrier  of  all  tbe  glebes^  Umdi^  mieubat^ 
'^  gardens^  orchards^  bovfit^  Jlech^  imftementSj  isngmeaH^ 
fortiom  rf  eitbetf  and  o$ber  rigbes^  bokmgmg  to  the  pUme^ 
etndparijh  cbureb  ^Orcon,  otherunfe  Overton,  in  tbt  etaif 
^  Weftroorland,  anddtoufe  ^/'Carlifle,  now  in  tbe  nlkoaU 
p^ffiJftoM  of  Richard  Burn,  (Urk^  vicar  of  tbefaid  eburcb } 
iahn^  made^  and  renewed  according  to  tie  old  evidtnca  ami 
inowledgi  of  tbe  ancient  inbabitants^  tbis  tintb  day  of  Novem- 
ber, in  tbe  year  of  our  Lord  one  tboafand  feven  bundred  and 
forty^nine^  by  tbe  appointmini  of  tbe  rigbt  reverend  faiber  in 
God  Richard  lord  bifbop  ^Carlifle»  at  bis  primary  vifitoAem 
held  at  Appleby  in  tbe  Jaid  county  and  diocefe  aforefaid^  tbo 
ei£btb  day  of  June  in  tbe  fame  year^  and  exhibited  be/ore  tbe 
reverend  and  werfhipful  John  Waugh,  doHor  of  laws^  eiaa* 
cellor  of  tbe  aforefaid  diocefe^  on  tbe  twentietb  d^  of  Noven* 
ber  19  tbe  year  aforefoid. 

Impfifpis,  Oneftated  dwelling  boufe^  U  lengtb  ffiy^emfoei^ 
in  breadib  nineteen  feeft^  witbin  tbe  walls.  One  tbatcbed  banh 
Jlable^  eoev  bou/e^  and  peat  bcuje^  contiguous  to  each  atber  M* 
if/  tbe  fame  r^i  in  lengtb  eigbty  erne  feet  ^  in  breadth  twenty^ 
one  fut^  without  tbe  vjalls.  Ooe  otber  little  ft  able  ^  in  loagA 
thirteen  feet^  in  hreadtb  twelve  feet  and  an  halfi  adjoining  to 
the  peat  t)oufe  at  tbefoutb  wefljide  andend*  Item,  Tbe  dmA 
yard^  containing  three  roods  and  nineteen  perches ;  eulj^ning  to 
the  grounds  of  Robert  Teafdale  on  the  feuib^  of  Richagi 
Aldcrfon  on  the  wefi  and  nertb^  and  to  a  clofe  beleieging  to  tbe 
faid  vicarage^  called  prior  garib^  on  the  eafi :  Tbe  walls  ened 
gates  thereof  roundabout  made  by  the  parifb^  Item,  One  M* 
clojure  called  prior  garthy  containing  three  roods  and  fovea 
perches  ;  adjoining  to  tbe  church  lane  on  tbefoutb^  to  tbe  Aurcb 
yard  on  tbe  weji^  to  the  ground  of  Richard  Alderfon  m  fir 
norths  and  to  the  highway  on  the  eafi  :  Through  which  Aero 
lies  a  footpath  from  the  vicarage  boufe  to  tbe  churchy  but  for 
no  other  purpofe :  T^be  wall  and  hedge  on  tbe  foutby  surtb^  $ni 

(f)  So  ruled  by  the  court  of  king's  bench  in  Miller  v* 
Fofter^  1794>  contrary  to  the  opinion  of  Macdonald,  Ch.  B< 
1  Jnjfr,  387.    See  aifo  jitfyns  r.  Heuton,  ib. 
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io/l  made  by  tbg  vicar  ;  and  on  the  wefl^  vjherg  it  adj§ins  ttf 
the  church  yurd^  by  the  parijh.     Item,  One  garden^  containing 
-  0ne  rood  and  elevtn  perches  ;  adjtifiing  to  the  vicarage  garth^  and 
to  the  ends  of  the  barn  and  of  the  dwelling  houfe^  on  thefauih  ; 
to  the  highway  on  the  weji^  and  north ;  and  to  the  faid garth  on 
the  eojl :  ^  he  fence  round  about  made  by  the  vicar.   Item,  Ong 
parrocky  containing  twenty  four  perches  and  an  half:  adjoining 
to  Oiton  green  on  the  fouth^  to  the  highway  on  the  weft^  to  thg 
end  of  the  dwelling  boufe  on  the  norths  and  to  the  vicarage  garth 
on  the  eafi  :  1^  he  fence  rsund  about  made  by  the  vicar.     Item^ 
One  garth^  containing  one  acre^  fifteen  perches  and  an  half\ 
adjoining  to  the  grounds  of  Ji)hn  Powlcy,  Daniel  Teafdaie, 
and  Or  ton  green  on  the  loutk ;  to  the  faid  par  rock  ^  barn^  and 
garden  on  the  wejl ;  to  the  peat  houje  endj  garden^  and  highway 
gn  the  north  \  and  to  a  dofe  belonging  to  the  Jaid  vicarage^  called 
iorn  cloje^  on  the  ecjl  :  The  fence  round  abmt  made  by  the  W- 
ftfr,  except  that  John  Powley  makes  the  fence  where  it  adjoins 
to  his  ground^  and  Daniel  'TcA(dii\e  from  thence  to  the  bottom 
of  the  old  lime  kiln  :  Through  which  ^arth  lies  a  foot  path  fat 
the  faid  John  Po  a  ley  and  Daniel  Teafdalc  to  and  from  their 
faid  grounds,  and  Hkewtf  a  driving  way  for  their  Jheep ;  which 
they  frequented  wh't III  the  cctnmon  field  was  uninclofed^  but  is 
now  becomg  almojl  ufeifs.     Item,  One  inclofure^  called  corn 
tlgfe^  containing  one  acre.,  one  rood,  and  twtnty-one  perches ; 
adjoining  to  the /aid  John  Powley'j  lane,  and  to  a  place  of 
ground  before  bis  barn  called  a  flec'rozm.  and  to  his  garth ^ 
an  the  J'outh  ;  to  the  vicar* s  faid  garth,  on  the  weft  :  to  the 
highway  on  the  north  j  and  to  the  highway  and  John  Pow- 
Jcy 'i  lane  on  the  eojl  :  7  he  fence  all  about  made  by  the  vicar^ 
gxegpt  where  it  aajoins  to  John  Powley'i  garth  and  barn^ 
JU  which  faid  corn,  cloje,  gatth^  garden,  and  parrock,  have 
hggn  inclofed  ground  for  time  immemorial,    and  the   vicar 
in  rgfpe£i  thereof  hath   not  repaired  any  part   of  the  bigh^ 
ways  adjoining   thereunto.     Opprfite   to   the  fame,    on    the 
mrtbfide,  is  an  inclofwe  made  by  Daniel  TeafJale,  about 
ning  years  ago,    by    which    the  highway  was   made   into  a 
iang»     Item,  One  incioj'ure  called  fore  dale,  c  ntaining  three 
etergs  ahd fifteen  pcrchis  ;  adjoining  to  the  grounds  of  Robert 
Tcafdale  and  John  Nelfon  on  thefuth,  of  John  Nelfon 
gn  the  weft,  of  John  Powiey  and  Robert  Teafdale  on  thg 
.stgrtb,  and  of  Robert  l^afdale   on  the  eajl :  All  the  fencg 
saadg  by  the  vicar,  except  where  it  adjcins  to  the  faid  John 
Nelfon'/  inn-croft,  and  except  half  the  length  of  the  faid  John 
Nelfon 'i  out'crojt^  from  the  middle  to  the  eafl  end,  the  faid 
John   Nelfon'i  fence  being  Jlone  wall :    From  the  eafi  end 
gf  which  incUfure  lies   a  way  through  Robert  Teafdale'i 
Vol.  UK  D  d  grouni^ 
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griUMJ,  which  ihg  preftwt  imamAmt  f&rthafid  d  Cb  fiii 
Robert  Tcafdate,  U  an  imbfrn  hAmimg  U  m  fmi  vi- 
tar  (hui  n§i  t9  the  vicarage)^  cattid  hfg  rMilr ;  wticb  h  t$  ' 
iifiiiHugfgr  tver^  and  may  ki  9f  u/e  if  at  awf  thm  bina/Ur 
ihijaid  tw§  imclofuris  (f9re  dab  and  bag  Ta9di)JhaM  ia  aetwpiid 
iy  tti  fame  perjen^  or  sthertvi/e.  Item,  One  aiber  hchjwre^ 
ealUd  the  greater  mil-hrowy  containing  one  acre^  ttnartadSyOni 
/even  perches ;  adjoining  to  the  gremnd  §/ Jcbn  Fowler  m  she 
fokthj  to  a  tillage  way  enjeyed  and  refeirei  hy  fHa  Jmd  vktf 
an  the  wejf^  to  the  ground  of  Thonis  Irdand  fit  ifcr  nartb^ 
and  of  John  Powley  on  the  eaft  :  AH  the  fence  made  tj.the 
vicar y  except  aocut  Jixieen yards  offlene  wall  at  th§  mem^eajl 
0tdt  hehngifig  to  John  Powlcy.  Item,  One  ether  imchfnre^ 
called  Uttle  mil-brow^  containing  twenty^  eight  perchat  ;  adforn^ 
ing  to  the  grcund  of  John  Powley  on  the  Jouth^  §f  l&bel 
Atkinfon  on  the  wejl^  of  Ifibd  Atkinfon  emd  Thoma 
Ireland  on  the  north,  and  the  faid  til/age  way  em  the  eajt : 
The  fence  all  made  by  the  vicar  :  Through  the  femA'^B^ 
torner  of  which  indsfure  is  the  ancient  watenonyfu  The  fmi 
three  Ltfl  inclofures  itere  made  out  of  the  common  fiM  hy  the 
frefent  incumbent.  Item,  one  ether  inchfure^  called gteheehfof 
lying  at  Firbig^^ins,  containing  eight  acres  and  three  roods  i 
adjoining  to  the  ground  of  Elizabeth  Turner  on  thefonthf 
of  Elizibcth  Turner  and  William  Thwaytes  on  the  w^^ 
of  William  Thwa)tes  on  the  northy  and  to  the  common  on 
the  eaji :  The  -uallat  the  eafi  end  is  made  hy  the  vicenr^  at  At 
wefl  end  by  Elizabeth  Turner  and  William  Thwaytes; 
7  he  right  of  npairirg  the  fence  en  the  mrth  fide^  and  on  the 
fouthfide  is  in  difputfy  and  not  yet  determined.  At  the  end 
of  Elizabeth  7'urner'j  houfe,  an  eakgate  is  to  he  maintained 
iy  the  owners  cf  ccat  garth ;  for  tuhich  thef  enjOy  a  iiherty  of 
ingrefsand  f^refsfor  tkemfelves  and  families^  and  Merty  ^ 
driving  caitle  in  ike  wlnttr^  from  martinmas  to  laay^day^  do* 
ing  as  little  damage  as  may  be  ;  and  of  paffing  with  feats  or 
other frini  injurnmer.  Bi.'onging  to  the  J'aid glebe  chfe^  and 
occupied  ikercu  it,\  to  re  is  lihuije  a  parcel  of  grofAed^  leai* 
ing  from  ihs  fail  g^ite  ct  Elizabeth  Turner*/  houft  end^ 
Jiorth-eajltcard  to  the  f/id  glebe  cloje^  having  the  t^Uon  the 
left  hand^  and  meted  cut  from  Elizabeth  TurnerV  ground 
on  the  rights  in  krejdth  three  yards  or  upwards^  heing  the 
way  to  and  through  the  fold  gUhe  clsfe.  Item,  Another  far* 
eel  of  ground^  in  the  crmmen  fild^  called  nrrtb  land's ,  «•»- 
taining  two  roiJs  and  five  perd.es  ;  adjoining  to  the  ground  of 
Kobcrt  TeaWale  on  the  futh^  of  J  )hn  Ne  fon  o^  the  vhfi 
andnoribf  and  of  Robert  Tcafd  ale  «« /i/ ^<7'.'  i'.iy,  An^ 
other  panel  of  ground  in  the  common fu  d,  i-  i  d^ '-..  ri/j  *.-j/, 
tontaining  ene  roedi  adj  ining  to  tie g- cu- .  .;    s"c't.^*i  Te.'- 
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dale  on  thefovtb,  $f  Elizabeth  Waller  on  the  wtfliovm  hy 
thi  runmr^  9/  John  Nclfon  on  thi  norths  and  of  Robert 
Teafdale  on  fhe  eajl»  y1Uv)hich  faid  lands^  containing  in  the 
Uiholi  nimtHn  acres  and  upjvardsj  are  fituaie  uiihin  the  lord^ 
/hip  and  manor  ^Orton,  free  from  the  payment  of  any  fines^ 
rents  ^  or  fervices  to  any  chief  lord:  the  royalties  of  which  faii 
lands  are  alfo  in  the  vicar.  Item,  a  parcel  of  peat  mofs  in  Or- 
Coo  iow  moory  containing  by  eflimation  ten  acres j  inoiun  by  thg 
name  of  the  vicar* s  mtfs. 

Item,  to  the  faid  vicarage  is  alfo  belonging  the  tithe  of 

wool  throughout  the  pari/h  ;  and  the  manner  of  tithing  is  this  : 

The  owner  lays  his  whole  yearns  produce  in  five  parcels  or  heaps  ; 

the  vicar  y  or  per f on  employed  by  him^  chufetb  one  of  the  five 

heeeps,  which  he  pleafetb^  and  divides  the  fame  into  two  parts  ; 

rf  wbich  two  pans  the  owner  chufeth  onoj  and  leaves  thi 

other  to  the  vicar  f§r  his  tenth  part.     Item,  the  tithe  ^ lambs 

in  their  proper  kind  throughout  tbeparijb  ;  and  the  cuflom  con" 

teming  them  is  this :  If  a  per  fori  s  number  is  one^  he  pays  a 

fomny  ;  if  two^  be  pays  two  pence ;  //  threoy  he  pays  three 

f^^^f  if  f^^^9  be  pays  four  pence  I  if  five  be  pays  half  a 

iamb  %  if  fix  a  whole  lamb^  the  vicar  paying  back  four  pence  5 

^feven^  three  pence  \  if  eighty  twopence;  if  nine^  one  penny  ; 

if  ten^  the  vicar  bath  a  lamb  eompleat :  And  in  like  manner 

for  every  number  abtve  ten.     And  if  a  man^s  number  is  under 

fifty ^  the  tithe  is  taken  thus ;  the  owner  takes  up  two^  then  the 

vtcar  takes  one ;  next  the  owner  takes  nine^  then  again  the 

wieefr  one  ;  and  fo  on  till  the  vicar  hath  taken  the  number  due  to 

,  bim\  if  they  are  fifty ^  or  upwards^  they  are  put  into  a  place 

tagether^  and  run  outfingly  through  a  hole  or  gap  ;  the  twofi^fi 

that  eome  out  are  the  owner* s  \  the  third  the  vicar* s ;  then 

iii  owner  has  the  next  nine  \  then  the  vicar  one ;  andfo  on 

iiU  the  viear  hath  bis  number.     And  if  [heep  are  fold  in  the 

fprimgy  the  tithe  of  lambs  is  paid  by  the  perfon  with  whom 

tkay  were  lambed^  whether  feller  *r  buyer.     Item,  the  tithe  of 

grcfey  taken   up  about  mubaelmas^  in   the  fam:  manner  as 

fin  iambs  $  except  that  whereas  a  penny  is  paid  on  the  accottnt 

of  each  odd  lamby    an   halfpenny  only    is  paid  for    each 

•ii  goife*     Item,  the  tithe  of  pigs  lis  like  manner.     Item, 

the  tithe  ^eggs  about  eafier  ;  two  eggs  fir  each  old  hen  and 

-ekuig  and  one  egg  for  each  chicken  and  duck  of  the  firji  year. 

Ineoi,  by  every  perfon  who  fows  hemp,  is  paid  yearly  one 

fatonym     Item,  for   each    plough   is  paid  yearly   one  penny » 

Itein^  by  every  perjon  keeping  bees  //  paid  yearly  one  penny m 

ftieoi^  an  oblation  of  four  pence  at  every  churching  of  wo* 

aeo*     Item,  for  every  wedding  hy  publication  of  banns ^  ^ne 

^UUng  I  by  liionce^  ten  fhillings.     itera^  for  every  fuheral 
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»         •        ■*  ^  •      « 

^Ir?  :•'  iiLi'Tr  Ji::^r£    i<J^-7  **f  {/  fir  rwSwy  wf  Scfbcrjk 

cnris^  chu:  nimdZ}  jnMi  a  yttr. 

f^rrs^^Jix  ^tzu.     Fvr  evr^y  frvhmt*fjm  im  iki dbmnjh ymd^ 

chunh^  en  a^Jrat  &uil^m£^  cTmSsim-atr  im  Uw£tb  (mih  itw 
ihaKZi!)  riKityjix  ftit^  U  iri^b  ffrtyr-t^ght  fat :  Thechtm^ 
in  hriaiik  sm  part  tkirsjfut^  fh€  s:^  p^srt  t^€m:j^tmi  fttt^ 
Thi  jiiitle  f.f:i€r.  fiit  f^Mzrt  urilhin  :€f  w»^j  tKbagbcExty 
fti*.  li^::k:n^  oni  tusnpmr  t2  XLhLt^  tfr/,  car  csacvsvits 
tabit  w:rh  a  cwrrini  fsr  tu  fatrj  §f  grgm  ukB.  jf,^  g»£ 
line n  cl: :b  fcr  thi  .c rr.t^  u::b  tzzi  nsf  kt -. s,  Tscv  ftwct^rJStg" 
f^irs.  7u;:  /:.ver  c^s.'ias^  Wfirb.m^  At^^t  ttm  §MMca  gmcc, 
Or,e  tutfr,  Ofu bsfz  i/rr  tbe  sffgrt:^.  Ome  tatif  tfdt^au 
One  cbfjl  ziitb  three  Iscn^  im  tee  Vifrj  ;  ef  SttU  mjt  licsmje 
Cj  ili  dum^.  One  pulpit  and  resting  ^Jh^  mide  in  tkg  year 
1 742*     One  ftJut  n^jcici^  ccv^ed  with  green  ^igst.      One 


l<rrge  tihU  ef  tre  left  tranjlatltn.  7c f  isrge  C9mm§n  tretfer 
hsi:,  77^  h::k  o*  hsmiiies.  Conifer  f^  t»e  e:mmun  prayi^^ 
snd  TCcAoTi^s  frft  zs'um/  tf  ferrr.ini^  given  iy  Mr.  Tho- 
fnas  Haftwtll,  mercbint  in  London,  17C3.  Tbe  iings 
crm:  ZLtl  tli  t£n  amma^dyr.enTs,  One  cbnrcb  cit:k.  Fwrnr 
Li.li  yjlh  I'.tir  frarrei :  The  firji^  er  iettfi  held,  ieinr  tu^/eet 
ji'Jin  I'.h::  and  an  hafindMmeter"^  with  t bis  tKr<rripiiju 
rjcfu;  be  cur  fpced,  1637. J  Tf:e  fei'ttdj  tu,9  fett^ndekven 
imlc:  ir.  aizmettr^  iiith  an  ar.citnt  tn/crittiim  [omnium  aoi- 
mafj.*:  \  terhspi  by  a  nl fluke  cf  tie  teL-feundfr  f^r  [00 • 
r  ■  -  m  i ;.  r  c t  c  r 'J  m ,  ]  t9  uh^m  tbe  cbunb  is  dicuc ted  z  Tie 
thl'-dy  th^:e  fett  r^nd  two  imbes  in  diameter  \  with  this  im^ 
fri^ii.n  [\cj,\\  Deo  gloria,  1637]  Tbefcnrtb^  or  iargefi, 
three  flit  fix  inches  and  an  half  in  dlaTMtr :  ujtth  this  «- 
f:rit.:i:n  Mr.  Tho.  Ndfon,  vicar.  JohnBowncfs.  John 
Winitr.  1711  J  Twi  tiers.  "  One  htrje  ehib.  Ttoi  fur^ 
p'i  /;.  T-^re:  parchment  regifter  b'-oks ;  oaey  beginninr  im  1596, 
an  J  end 'P  in  1646,  irnperfeti  \  tbe  fecond^  beginning  in 
165^,  cni  ending  1 743,  compleati  thetbird^  beginning  1743* 
And  aniinued  /a  Ui  pnftni  time.     Tbejt^i  im  tbi  ettmb  nmd 
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chancel  (ixcept  the  vicar  s  pew)  have  teen  repaired  for  time  im- 
mem9rial  at  the  publiik  expence  of  the  parijh.  Tbtre  are  alfo 
fiveral  new  common  Jcati  ert^ed  this  year  by  the  churchwardens^ 
at  the  low  end  of  the  Churchy  adjoining  to  the  belfry.^  » 

7here  is,  aijj  belonging  to  the  /aid  parijh^  the  redtvTv  thereof <, 
together  with  the  tithrs  of  corn  ^  hay^  calvts^  m-r/r,  and  other 
dueSy  which  did  formerly  belong  to  the  priory  of  Coriieflieacl^iir 
Lancalhire,  and  after  the  diffolution  cf  mona/Uries  were  pur^ 

chafed  by  the  inhabitants,    Aifo  the   ad  vow  Ton  of 

ike,  vicarage   which  did  belong  to  the  Jaid  priory^   and  was' 
iikew^fe  purchafd  with  the  rectory,  ■   Mfo  one  box  with 

three  locks ^  in  the  keeping  of  ]ohi)  Unthank  cfi)noi\-,  in 
which  are  the  pwcbaje  deeds  of  the  reSlory  and  anvawfon  ;  a 
copy  of  the  endowment  of  the  vicarage  in  1263;  the  pur  chafe 
deeds  of  the  manors  of  Orton  and  Raifbeck  by  the  inhabit* 
ants  ;  bounder  rolls  i  and  other  pub  lick  writings,  < 

There  is  alfo  belonging  to  the  fat d  parijh^  one  inclofure  in  the 
lordjhip  «/ Raifbeck,  called  B^xroMgh  ciofcy  containing  byefli'- 
mation  fifteen  acres  ^  of  the  yearly  rent  of  fix  pounds  ;  adjoin* 
ing  to  the  river  Lune  en  the  /outhy  to  the  ground  ^Thomas  • 
Fothergill  on  the  wefl^  to  the  common  on  the  norths  tind  to 
the  grounds  of  Leonard  Scaife  y^n  the  iSueJl  :  The  fence  on  the 
fouth  made  by  the  parijh ;  on  the>.  wejl  by  the  parijh  and  Tho- 
mas Fothergill,  each  a  part ;  on  the  norths  by  the  parijh ; 
end  en  the  eajl  by  the  parijh  and  Leonard  Scaife,  each  a  part» 
■  yfljo  the  fum  of  twenty  pounds  in  the  hands  of  Tho- 

mas Winter  <?/ Wood-end,  gi%en  ^^^  John  Dalfton,  efquire^ 
cf  Acornbank.  Aifo  the  fum  of  thfee  pounds  ancient  poor 
Jiock^  in  the  hands  of  the  adminifirators  of  the  late  George 
Overend  of  Rai(btrck.  Afo  the  Jum  of  ten  pounds^  htw 
in  the  hands  of  the  vicar ^  giv^nby  Daniel  Wilfon,  efquircy 
0^  Dalham  Tower.  Alfo  the  Jum  of  five  pounds^  tn  the 
hands  of  Mr,  Edward  Branihwaite  ^/Carlingill,  given  by 
him  towards  a  fund  for  the  poor  flock.  AlJo  the  fum  cf  five 
pounds  in  the  hands  of  Thomas  Hodgfon  of  Tebay-gill 
Edge,  given  by  Mr.  Robert  Harrifon  of  Low  Scailes,  de- 
ceajed^for  the  fame  pur  pofe.  The  inter  ejl  of  which  money  ^  end  the 
tent  of  which  inciojurcy  are  applied  hy  the  churchwardens  and 
over  jeers  of  the  poor^  by  the  dire^ion  cf  the  Twelve,  to  the 
relief  of  the  poor^  and  defraying  other  parijh  charges »  Which 
faid  twelve  men  are  chcfen  yearly  in  enjler  Wttk  at  a  veflry 
meeting  hy  a  majority  of  votes y  to  beftdejmen  and  a  feted  vejlry 
for  the  year  et^fuing. 

There  are  alfo  three  (chooU  in  the  faid  parijh.  One  at 
Orton,  lately  built  by  the  inhabitants^  and  endowed  by  Agnes 
Jlolme  of  Orton,  widow ^  with  a  parcel  of  land  lying  in 
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Orton  JSild,  csKfainiv^  by  iJlimmM  wm  men^ 
Jem  yiarly  tint  «/  ttn  fii'iH:ngi\  aajiimimi  i§  Ae gnmmii  ^ 
Chrtftopher  Parker  on  tht  /svth^  ^otjl^  and  M^f,  mmd  ft  m 
hnd  bibnging  t§  tht  viearage  sf  Burgh  m  lAr  Mrtfr.-  £m^ 
d^w^d  afi  ky  Robert  Wiifoo  rf  Loog  SleddalCi  ymmam^ 
with  the  fttm  9f  fivi  f9unds^  mw  in  tie  bmidk  tf  Tb^- 
mas  Green  »f  Langd/ie.  -i-—  JmyHstr  fcktd  si  Ttbaj^ 
fiundidh'j  Robert  Adaoifcn  ^  filacket  Bottom' at  Gcif- 
figg,  gintUm^Tiy  in  tht  ytar  1671,  mtd  mdgwtd  tj  M 
uito  iht  fjtitit  tallid  Orniw-ndic  Biggin  mmd  B  aKkei  Bdl 
torn  in  GVayrigg,  nsw  ef  tht  yearly  nm  tf  Jkum  fmmdu 

Gcoijc 


Gtbfoo  «/ Grcenholnne,  gintUnmm^  imtheyemr  1733, 
gnd&wedby  him  wkb  four  bundrtd  fzumds  nigimai  kamiJiKk  ; 
tjfihiyemr^  frodu:t  ^  ahtmt  tu;inty^tu;p  fsmadr. 

In  trJHm&ny  of  tht  truth  §f  tht  htf§rt  memtimtd  psrtim 
tm!ars,  smd  ef  evtry  ef  them  ;  ur,  iht  mimifler^  cbmrchmm^ 
dtms^  and  frvuipal  inbabitdniSy  hevt  ftt  nor  hmmdi  tbettwth 
day  ^November,  in  tht  yizr  cf  eur  Lard  tmt  tbemfamd fivem 
kimdred  ardferty  nine. 


Jcfcph  Pow!cf 
John  Bownefs 
Edmund  Dent 
Stephen  Matthews 
George  Wilfon 
WiH.  RowlaDdfoB 

John  Unthank 
John  Nelfon 
John  Bownefs 
Robert  Bowneft 
Jjhn  Wilfon 
Jo::j:h3n  Whitehead 
£Jwar<!  Braathxaite 
Thomas  Brown 
John  WiJfon 
WilJiatn  Atkinfon 
John  Farrcr 


1 
I 


Ri.  Baro,  vicar. 


^Church  wardens 

■ 

I 


Eleven  of  theTwclfc, 
)*  one  of  them  beior 
I      dead. 


I 

J 


Kote»  In  2  DuTi.  ULna^i.  424.  there  is  a  copy  of  a 
charter  of  kirg  KdwarJ  tbe  fecond,  conErxBing  (smongfl 
otrcfs)  a  gram  which  had  been  made  to  God  and  Aiot 
Mary  and  the  houfe  cf  Csnyngijbivtd  and  tbe  confterei 
there,  by  Gamel'us  de  Penigton,  of  the  chinches  of  Pe* 
lligioa  aod  Molcaftre  wi:h  their  cbapcb  and  other  sp- 
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ijrfwinccj,  and  of  the  church  of  Wytcbee,  nni  6(  the 
rrtarch  of  Sktr$virtcn  [(o  denominated  from  the  Iflandit 
u:^T.  X  f  ar,  or  rock,  (which  word  is  ftill  in  ufe  in  the 
corr.fy  of  Lancafter;)  the  town  of  Orton  being  fituate 
b  .ot;r  the  mountain  which  ftill  beareth  the  name  of 
Oj  ton- Scar.) 

[Nbte,  C(nl^ngeS'hewd\%  the  fame  a»  A\ek'ng*$  htadx 
From  the  Saxon  cyning^  or  conyng^  which  fignifieth  king  ; 
ind  hiafody  head. J 


pvBlationfi,  offerings,  preftalioos,  penfiont  and  other 
^^  church  dues  not  properly  tithes>  are  treated  of  uis* 
der  their  refpeAive  titles. 

L  Origin  of  tithds  in  England. 

II.  Of  the  feveral  kinds  of  tithes*  with  their  oa» 
ture  and  properties. 

III.  Of  yvhat  things  tithes  (hall  be  paid ;  and 
therein  of  exemptions  and  difcharges  froih 
tithes. 

IV.  Of  modus's,  or  exemptions  from  payment 
of  tithes  in  kind  ;  and  therein  of  coftom  an4 
prefcription. 

V»  Of  the  feveral  particulars  titliable. 

VI.  Of  the  fetting  out,  and  the  planner  of  Uking 
and  carrying  away  of  tithes. 

VII.  Tithes  how  to  be  recovered* 
VIIL  Tithes  in  London. 

I.  Origin  of  Tithes  in  England^ 

What  was  paid  to  the  church  for  feveral  of  tlSe  firft 
M^  after  Chrift,  was  all  brought  to  them  by  way  of 
c^erio«  ;  and  thefe  were  made  either  at  the  altaf,  or  at 
tb^coUedionSi  or  elfe  occafiooally.     Priditmx  mihlm% 

Afterwards^  about  the  year  794,  Ofla^ltingof  Mercia 
(the  moS  potent  of  all  the  Saxon  kings  of  bU  tiaar  vfL 
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tVn  iCsnc}  made  a  law,  whereby  he  gave  «Bt»  Ae  diBrch 
tfae  titae!>  of  all  bi^  kingdom ;  which,  ffae  hiftoriaos 
teli  us  wi^  c^one  to  rspiave  for  the  death  of  Ethclbert 
iLiDg  of  tht  Lafi  Angiti,  whom  in  the  year  prtccding  he 
h^d  ci,uit^  bakly  lo  dc  crurdeied.   Id,  165. 

But  that  tithers  wtre  before  p«id  in  £nglao4  by  aray  of 
ofit rings,  according  10  tne  anciciii  afage  and  <teafjca  of 
the  church,  appeals  from  the  caooni  of  Egbert  archbi- 
fhop  of  York  sLDout  ih?  year  750;  and  from  an  qMAleof 
Boi.iface  iirchbifbop  of  .^!ent£,  which  be  wrote  to  Cutb* 
bert  archbifhcp  of  C^r.terbury  jdx>ut  the  bimt  dae  ;  and 
from  the  feTcnteenih  csr.on  of  the  genera]  conodl  held 
for  the  whole  kmgcoT)  at  Chalchuth,  in  the  year  787. 
But  this  J2W  cf  Ofild  W2S  that,  which  £:ft  g£ve  the 
church  a  civil  right  in  them  in  thts  Ikrrj  by  way  of  pr<v> 
perty  2nd  inhcri:er.cc,  and  enabled  the  clergv  to  gather 
and  recover  them  zb  ihcir  legal  due,  by  the  cocrcioa  of 
the  civil  power,  ii.  1 67. 

Yet  tin  cf)«bli{hment  of  Offa  reached  no  further  thao 
to  the  kingdom   of  Mercia,  ove^  which   Offa  xdgocd; 
Lntii  EtheJwulph,  aVout  fixiv  yc2Ts  after,  enlarged  it  for 
the  whole  res^lm  of  EngliVid.  IJ.  167. 

II.  Of  the  fcveral   kinds  of  tithes,    with   their 

naiure  and  properties. 

Divirto«nftitbet       I-  Tithes  with  regard  to  the  feverJ  kinds  or  natures, 
iBt9  p  2  ui        are  divided  into  fr.rdiai\  mixt,  and  pfpna^  : 
riKiiri]^ptrC>a*        Prsedial i\\\\^%  are  fuch  a?  ariie  merely  and  immediately 

from  the  ground  ;  ss  grain  of  all  forts,  hay,  wood,  fruits 
herbs :  for  a  piec^  of  land  or  grourd  being  called  m  latin 
pradtum  f  whether  it  be  arable,  meaiow,  or  pafiure),  the 
fruit  or  produce  iherTecf  is  called  tradiai^  and  confcqucntiy 
the  tithe  payable  for  fuch  annual  produce  is  called  a 
fra:iial t'lXhc,  H'ctf.  c  49* 

ALxt  tithes  sre  thoie  whicS  arifc  not  Smrrediatdy 
from  the  groun!,  but  from  things  immediately  nou- 
rifhed  by  the  ground,  as  by  means  of  goods  depaftured 
.thereupon,  cr  oibcrwifj  ncurilheJ  w  ah  the  fruits  there- 
of ;  as  cohs,  calves,  l^mb;,  chickens,  milk,  cbeefe^  eggs 
iraff.  c.  49. 

Perfotial  tithcr  are  fuch  profits  as  d.i  arife  by  the  honeft 

labour  and  induftry  of  man,  employing  himfelf  in  fome 

ptrfoiial  work,  anificp,  or  negotiation :  berng  the  tenth 

'  part  of  the  clear  gain,'  after  charges  dcduded.     Wsif* 

?.  TitbeS| 


!•  Tithes,  with  regard  to  value,  are  divided  into  great  oiT^iion  of  tithes 

zndfmall :  TlxuSbJ!"^ 

Gnat  tithes  j  as  corn,  hay,  and  wood.     Degge^  part  2.   "*    ."      '     1 

-  Small  tithes  ;  as  the  praedial  tithes  of  other  kinds,  to- 
gether with  thofe  which  are  called  mixt,  and  perfonal. 
Gibf.  663.  / 

But  it  is  faid  that  this  diviiion  may  he  altered,  (1) 
By  cuftom ;  which  will  make  wood  a  fmall  tithe,  under 
the  general  words  minuts  decimae,  in  the  endowment  of 
the  vicar.  (2)  By  quantity ;  which  will  turn  a  fmall 
tithe  into  great^  if  the  pari(h  is  generally  fown  #ith  it. 
(3)  By  change  of  place;  which  makes  the  fame  things, 
as  hops  in  gardens  fmall  tithes,  in  fields  great  tithes. 
But  this  feems  to  be  contradicted  in  che  cafe  of  fVharton 
and  L'Jle^  E.  5  K^»  where  the  tithe  of  (lax,  tho'  fown  in 

{reat  fields,  was  adjudged  to  the  vicar  as  a  fmall  tithe, 
[olt  chief  juftice  (who  was  of  another  opinion)  being 
abfent.     ^Mod.  184.     Gib/,  662- 

And  Dr.  Watfon  is  of  opinion,  that  the  quantity  of  land 
within  any  parifh  fowed  with  any  thing,  cannot  make  the 
tithe  of  another  nature  ;  and  that  what  is  called  fmall 
tithes  feemeth  to  be  in  refpedl  of  the  thing  itfelf,  and 
not  from  the  fmall  quantity  of  land  fowed  .therewith, 
whereby  the  tithes  thereof  are  but  fmall,  and  of  little 
value;  for  if  that  were  to  be  the  rule  to  determine  what 
fliall  be  faid  to  be  fmall  tithes,  then  corn  and  hay  in 
fome  places  might   be   accounted   fmall    tithes,      ll^atf. 

f.  39- 

And   according  to  this  latter  opinion  the  law  is  now 

fettled;  namely,  that  the  tithes  are  to  be  denominated 
great  or  fmall  tithes,  according  to  the  nature  and  quality 
thereof,  and  not  according  to  the  quantity.  As  in  the  cafe 
of  Smith  ^nd  lVyt^t^]\i\y  21,  1742  (/).  A  bill  was  brought 
by  the  r«£lor  of  a  parifh  in  hflcx  for  the  tirhe  of  potatoes 
fown  in  great  quantities  in  the  common  fields,  and  there- 
fore claims  it  as  a  great  tithe.  The  oetendant  the  vicar 
fofifts,  that  nocwithflanding  it  is  fo>A^.  in  fields,  it  (lill 
continues  a  fmall  tithe,  and  the  quantity  makes  no  differ- 
ence*    By  the  lord  chancellor  Hardwicke  :    The  queftion  \ 


-(/*)  This  dodlrinc  is  alfo  recognizrd  by  Ch.  B.  Comyns^  in 
die  cafe  of  Wallis  v.  Faim  and  Under  bill ,  Com,  Rep.  633. 
fimmi*  344.  And  in  Sims  v.  Beitnet,  in  Dom.  Proc.  1762, 
\  §r9.  f.  C.  586,  tf.  in/ruf  v.  7. 


■ 

i?,  whether  potftfr.es   plantrd  in  fit'^l*  «re  gitfll  w  finall 

tifh*5.  Pctafccrs  in  tr.vir  niture  are  tsnall  cich  §\  llien  l^ 

qi3i*'fion   vii'ii  ^?,  u  nether  ihey  fccrive  any  aiirrHkm  of 

their  ri^^ht,  by  cultiv^trp^  in  greater  or  fmiiler  qoinliiicsw- 

Wncn  the  ciilinition  or  ^re^t  and  fmaJI  tithe*  wai  tf  firft 

fettled,  p:(jl*;.b!y   it  was   up  in   this  feunditiofi,  fhat  tiM 

former  yiclJid  riihes  in  greater  quaacines  i  and  the  fpeciet 

«  cf  tiihcf,  whxh  vere  C2  ied  frnall,  produced  but  in  fnaall 

quantiiiet,  !hu*  it  re  ght  be  irhirrary  ac  firff^  jet  it  halll 

grown  Into  a  rule,  ard  fixed  fo  for  ihe  fake  of  certaiolf. 

if  this   fort  ft'  roots  fliruIJ   b«  called   UmW  tithes  whetf 

planted  in  ea. droit  and  great  wher!  planted  in  fiddf,  H 

would  imrociLce  the  urnicft  con  Million,  ind  muft  vary  in 

every  year  in  every  parliii.     If  ihe  quantify  will  turn  fmall 

tithes  into  great,  v/hf  will  it  not  tori|  great  tithes  into 

fmall,  when  the  qoanrity  of  gre^t  tithes  is  but  fmall  i 

Upon  the  uhole,  his  lord fliip  was  of  opinion,  that  tht 

tithe  (.'f  poratccs  i"  whatever  qmntity,  is  a  fmtll  titkt} 

and  dec.ced  accorJinply.     2  j/ei.  364. 

Tit'r.cireftrtmed       3*  Ic  is  faid  by  lord  Coke  and  many  others,,  tbtt  be* 

iorh«piop<r       fore  the  council  of  Lateran   in  the   year  iiSa,  a  man 

piriA*  might  have  given  his  tithes  to  wftat  church  or  modifleij 

he  p!e2f(:J. 

But  this  Dr.  PriSeaux  doth  utterly  deny,  for  two  rea* 
fons  ;  1.  Becaufe  nf  the  abfurdity  of  the  things  for  aH 
thr  Uws  which  had  been  made  for  tithes  would  hare  fig* 
niiied  nothing;,  if  no  one  had  been  certainly  inreiled  ifl  A 
ri>ht  to  them  ;  for  in  fuch  cafe,  no  one  could  daiai  theiDy 
an  J  in  cjfe  of  non-payment  na  one  could  make  proceft  ill 
Ja;v  for  them  ;  and  confequenrly  no  one  having  a  fpeeial 
li'^ht  to  demand  them,  it  muft  have  followed  in  pradiice, 
that  what  was  thus  paid  to  every  fpiritual  perfon,  wooM 
in  fiict  and  reality  be  paid  to  none  at  all.  2«  Becaufe 
ber'ore  the  faid  council  there  were  in  this  land  many  ap^ 
propriations,  whereby  the  tithes  of  whole  parilhes  wot 
aiTigncd  to  convents  or  other  fpi ritual-  corporations  ;  all 
which  would  have  iignificd  nothing,  if  the  pariflitoncn 
had  been  at  liberty  to  pay  their  tithes  to  what  fpiritoal 
perfon  they  (hould  think  fir.    Prid^  30a. 

But  be  ihH  as  it  will,  it  is  certain  that  now  tithes  of 
corn  men  right  do  belong  to  that  churchy  within  the  piC* 
cinfis  of  whofe  pari(h  they  arife  {g), 
^ — ,    ■■         .-  -   ...  .  ..  .  ■  ^    .    ■  •        ^^ifc—— — ^i» 

(g)  This  regulation*  corrcfpoiidiiig  with  the  ncient  fwf 
of  the  land,  was  eojoiacd  by  a  deerera]  epiftle  of  IiiMnBCtI* 
third  10  the  archbifiiop  of  Cantarbmy,  in  ite  jev  IJOa 
Sti  z  Jnfi.  6414  and  z  BU  dm*  27. 


4«  Yet  notwhhSanding,  one  perfon  may  prefcribe  to   Po9^^«ftitbct 
hive  tithes  within  the  parifh  of  another;  and  this  is  what  withih  aiMtbw 
13  called  a  portion  of  tithes.    Gibf.  663.  P*'^^ 

One  reafon  of  which  might  be,  the  lord  of  a  manor's       ^ 
having  his  eftate  extending  into  what  is  now  apportioned 
ioto  diftind  parifiies  ;  for  there  were  tithes  before  the  pre- 
fent  difthbution  of  p^rifties  took  place. 

But  whatever  original  thefe  portions  might  have,  they 
ire  in  law  fo  di(lin<Et  fr^^m  the  rectory,  that  if  one  who 
hath  them  do  purchafe  the  rcdiory«  the  portion  is  not  ex- 
doA,  but  remaineth  ^rantabfe.  But  as  to  the  cognizance 
thereof,  the  cafe  being  between  parfon  and  parfon,  and 
concerning  a  fpiritoai  matter ;  chat  belongs,  like  the 
x>gnizance  of  other  tithes,^  the  ecdefultical  court. 
'SU/.  663  (A). 

5.  Tithes  extraparochial,  or  within  the  compafs  of  no  TitkcaiiieiiflM 
lertain  parifh,  belong  to  the  crown.     By  the  canon  law,  P*w«WiIi4iMi» 
hey  were  to  be  difpofed  of  at  the  dtfcretion  of  the  bi(bop  i 
>ut  by  the  law  of  England,  all  extraparochiai  tithes,  as  in 
everal  forefts,  do  belong  to  the  king,  and  may  be  grant- 
td  to  whom  he  will.     And  accordingly  they  have  b<en 
idually  adjudged  to  hioi,  not  only  by  feveral  refolutions 
4  law  ;  but  alfo  in  parliament,  in  the  cafe  of  the  prior 
tod  bifliop  of  Carlifle,  in  the  i8rh  of  Edward  the  firft, 
oncerning  tithes  in  Inglewood   foreft,  to  wit«  that  the  • 
:ing  in  his  foreft  aforr faid  may  build  towns,  aflart  lands 
or  make  them  fit  for  tillage),  and  confer  thofe  churches, 
rith  the  tithes  thereof,  at  his  plea fu re,  upon  whomfoever 
le  pleafeth  ;  becaufe  that  the  fime  fortft  is  not  within  the 
imits  of  any  pariQi.     i  Roll's  Abr.  657.    2  hfl.  647. 

III.  Of  what  things  tithes  (hall  be  paid  \  and 
ihereio  of  exemptions  and  difcharges  froai 
tiihes, 

l«  Of  common  Tight  tithes  are  to  be  paid  for  fuch  Thiogi  that  it« 
hifigt  only  as  do  yield  a  yearly  increafe  by  the  ad  of  God.  ^^^  yearlj. 
f.  c.  46.    I  Roli^s  AW.  64 1. 


C^}  If  a  portion  of  tithes  be  poflefled  fbfi50  years,  or  for 
•ch  a  leegtbof  time  as  to  make  the  right  doabtfjl»  a  coarc 
f  cqinty  will  not  affift  theplainuff,  by  directing  an  ilTiie,  bat 
e  011ft  eftablifh  his  right  at  law.  ^iot  ?•  Mrr^t  i779>  cittd 
11  Anft.  311. 

Yet 


Osceisiic^ur. 
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Yet  th'f  r-^!?  af  m'cs  cf  lo-reczcepnocis  ;  as  fix  laftance, 
tit'i?  i»  Ctie  cf  -'ffT'^.!;  t-To*  gitfiered  !nt  ooce  io  three 
ycifi  :  iP.d  cc  r.crrr.r^  f^Ivacziua,  tber^  is  an  cnRy  ia 
the  r;^;.'c',  th-r  C2r'^':i'icn*  (ha.*I  be  gnr.ied  ±rreof,  roc- 
w. :h :: i r  r ; r  J  *  -  2.: : :  - •  r.c:  rcce wed  every  j eir.  GUf.  669. 
2.  G * :  c : 2  y ,  r :  :  r. :  r  p  i ncreafir g  ycarlj,  cithes  Hull 
be  pa: J  ^r'..  rrz"  '"  :   ■?  ;.far.     GiV;.  ^6;. 

B'j!  ih.:  r-j  ?  iif?  ;-  not  un'»crfa«^«  true.  And  ic  is 
eviier.  !y  i::2  ..}  i'"e  :j  e  "'.f  the  car.oa  !aw ;  waicfa  re* 
q-jirch,  :r:::  ii'  :Vc.5  br  i"^  •  ;i  upon  the  fame  gr :urd,  ar-J 
jinc*  «.■::.:-  :h-;;  •.  :..t  .n  '.hetear,  the  tithes  thereof  Qsal* 
b*  p>L  fo  .  i':;.ri  iS  :r.*y  re;;ci^-  ';';.  And  this  fce-nerh  fij-II 
to  be  I  fie  !  ^  w  ;  ^^  I  r  :  h  r  ca  :'c  n:  do.  er,  ibf  "•  n  rf  a  r  Ci ,  wbicJi 
rcr.^Acih  i-:*:r.c:  iijn  or.c-  in  'hs  year,  liircs  :-c:eof  fr.i'I 
be  paiii  zic  tTcn  <>  it  J. ■».•-.  :rr^*-. 
Tfcinp  of  the  -^    Ore*  i-nrr.-- 1:  ri:.r.:, :.  j :  :hcs  are  to  be  pali  cf  quarrf^ 

.^-v  o;  i"!  .'^  '  t.:  i.i:r.  ;.;:  r-^t  i^.ci  i.'c  rdrcsJ  o:  rr.c  rreer.olc,  ar.d 

CM  in* 

li-.e  :  a'f  "  h.i»  .  :;•  ".c-  '  t  :'r,c  ^'^i:  of  co-n  wr.ich  ^row  U3:n 
the  f-'^ACc  (iT  :hr  l^r.d  in  \\h:ch  the  qu^r-y  i>  ;  (o  at^fo^ 
nc:  f::  c-.!,  •.-  '.  r^^?,  tin,  i--!,  brtcic,  tile,  eifthcn 
f,  j[.-,  lime,  ti:i;r!j,  c'.-ilc,  .".ni  fu^^h  Lke  ;  bec^ufe  rhcj 
jre  net  l  e  ic:f  •'  ,  II:  of  the  lUbRar.ce  of  ihe  eartc. 
Ai.d  the  Lie  hith  b-c;i  rcfo  vcj  of  hujfcs  (confidered 
fepjr.»Jcly  iVrm  tiie  fi» !  a?  having  no  annual  increailr, 
Bj:  by  par'cu  ar  CLit::n»  tithes  of  any  of  thefe  may  be 
payable.  2  J'^jl.  651. 
Tbnf(i  fere  4.  By  tht   L:r:7...n  \\w  of  F!nr'and,  there  U  no  thhe 

ttAiois.  c\j\:  for  ih..;_5  i"^*.:  arc  r.rx  r.arurse  ;  and  therefore  it  baih 

bten  refolvtd,  th^:  r.j:i:hr  ihail  be  pai:  for  .i(h  taken  cut 
cf  the  led,  or  c:  of  a  liver,  ur.lcf?  by  cuftuoi,  as  in 
Wtfie?.  irtijno,  ^'firniouth,  an-  other  places  :  nciiher, 
I o  r  t nc  : :.  n  e  r t  f-  ^ r ,  i  -  a ; .  y  i  i :  h  e  d  uc  of  d  cer ,  conie^,  or 


(/)  The  p<'ifr'.??of 'ar-capon  );iw  quoted  by  Dr.Gibibn  for  this 
or>if  ion  ii  a  t;''?crrc  cf  C''  mcr.t  Mi.  10  be  found  in  ^.  5.  30.  Ji. 
£-r  /  ;.Vf  ctir.cr.i.  z-um  esdtj:  r  tua:  nchis  /,/  quirtla  propejita  q^ti 
qu.ntrn  a^  tuuit:  cs,  cum  jimul  vel  ^iver/sj  temfori6»a  ^Jtmi^  i* 
i.:atm  ic r : 0  ie.  cyo  at  ztrja  Jem th.a  jparj'triut ,  jrt«  n:fi  dt  UMim 
iilc •  ^'mjtm.nyi mj r .  Sr: husat.'i^aip trjoivunt . — inandamus fuativJ 
fi  nc^ffii    rr r:  ta.it tr  J t  haiire^  aj ricui/ores  illoi  ut  di  emiS'^ 
pr/€aior:4m  /ruL4tbus  decimas  at  J  que  diminuthmi  ptrfil^^ami^  ecdf 
Jiafijca  ceK:..ra  ccm'^^dlms,     iiut  me  cooiplaint  there  made  is  fo' 
fowing  c::ntTer.t  iceds  in  the  fame  ground,  and  paying  cicbcs 
of  th?  produce  of  one  only,  acd  not  for  refuGog  10  pay  differ' 
ciit  t.thcs  01  tr.e  nroduceof  the  fame  feed  ;  fo  chat  theaotho' 
rity  does  do:  fupport  the  poiitioQ.    Vid».  infra,  V^IL  a.  {^  3- 

.    tbc 
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the  like.     But  if  the  tithe  thereof  be  due  by  cuRom,  it 
siuft  be  paid.     Degg€^  p.  2.  c.  8.     2  WJl,  65  !•  664.. 

5.   By  the  ftatute  of  the  2  &  3  Ed.  6.  c.  13.   Ail fuch  Biirenlmd, 
harrgn^  heath,  or  wojle  ground^  other  than  fuch  as  be  di (charged 
from  the  payment  of  tithes  by  aH  of  parliament^  which  before 
this  time  kave  hin  barren^  and  paid  no  tithes  ly  reafon  if  tbi  > 

J. me  barremiefsj  and  now  be  or  her  (after  fhall  be  improvid 
and  converted  into  arable  grcund  or  meadow^  fhall  ^fter  the  end 
and  term  of  ftveif  years  next  after  fuch  improvement  fully  ended 
and  deter  mint  d,  pay  tithe  fjr  the  co-  n  and  hay  growing  upon  tbt 
fame,     f»  5. 

Provided^  that  if  any  fuch  barren^  wnjle^  or  heath  ground 
bath  before  this  time  been  charged  with  the  payment  of  any  tlthei^ 
and  the  fame  be  hereafter  improved^  or  converted  into  arable 
ground  or  meadow  ;  the  owfur  thereof  Jhallj  during  the  feven 
years  next  after  the  laid  improvement^  pay  fuch  kind  of  tithe  as 
was  -paid  for  thefi*?ne  before  the  faid  improvement,     f.  6, 

Barren]  Ahho'  ic  doth  yield  fome  fruit,  and  do  pay 
tithes  for  wool  and  lamb  or  the  like,  yet  if  it  be  barrea 
land  as  to  agrlcuUure  or  tillage,  which  this  claufe  meant 
to  advance,  it  is  within  this  ad^.     2  h*/i.  655. 

But  yet  if  the  ground  be  not  apt  for  tillage,  yet  if  it  be 

.not  of  its  own  nature  barren,  it  is  not  within  this  a£t« 

As  if  a  wood  be  dubbed  and  grubbed,  and  made  fit  for  the 

plough,  and  employed  thereunto :  yet  it  (hall  pay  tithes 

prefentiy ;  for  wood  ground  is  fenile,  and  not  barren. 

I  2  I^Ji.  656.     Bunb,  159. 

In  the  cafe  of  Stockuell  and  Terry^  July  14,  1748,  it 
Wat  held  by  lord  iiardwicke,  that  fuch  land  only  is  with* 
in  this  claufe,  as  above  the  neceflary  expence  of  incloiing 
aod  clearing,  requires  alfo  cxpence  in  manuring,  before 
it  can  be  made  proper  for  agriculture ;  and  he  decreed 
lithe  to  be  paid,  on  its  being  proved,  that  the  land  bore 
better  corn  than  the  arable  land  in  the  parifb,  without 
any  extraordinary  expence  of  manure.      1  Fe%ey  1 15. 

in  a  prohibition  between  Sharington  and  Fleetwood^ 
H.  38  £liz.  for  tithes  in  Orwell  in  the  county  of  Lancaf- 
ter,  it  was  rcfolved,  that  if  marOi  meadow,  or  other 
land,  for  not  cleanling  of  the  trenches  or  fcwers,  or  by 
fiidden  accident,  or  inundation  of  waters  be  furrounded  ; 
or  by  ill  hufbandry  or  unprofitable  negligence  any  land 
become  overrun  with  buOies,  furze,  whms,  and  briers  i 
yet  are  not  they  or  any  of  them  faid  to  be  barren  land 
within  this  (latute,  bccaufe  of  their  own  nature  they  are 
fruitful  I  and  the  parfon  fhall  not  by  this  a6t  be  barred  of 
his  tithes,  by  the  ill  hu(bandry  or  negligence  of  (he  owner 
«r  pcfTcflbr,     2  In/L  636. 

7  Shall 
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SAaU  ajiir  tbt  end  and  term  •/  fiwu  jggrt  anf  ofiithA 
impravimgnt  fullf  endid  and  dgtirmimd ptj  tiihM\  NotBfDert 
arc  no  ezpms  words  of  dilcharge  of  the  cidicf  dwing  the 
fevcn  years ;  but  by  rrafonable  conJlnidkHi  itAsth  inpli* 
cdly  amount  Co  a  difcha^ge  during  the  fevca  yeaii :  wai 
the  feven  years  are  to  be  accounted  aczt  ificr  ibc  -iai* 
provetnent.     a  Jnjf,  S56. 

The  trial  whether  lands  are  barren  or  not  wiAifl  dv 
ftaiute,  muft  be  in  the  temporal,  ard  not  ia  die  i^nul 
court.  An  J  thfr^fo>e  in  a  fuit  for  tifhes  in  the  fprnuai 
court,  if  the  ciefe:  c«int  plead  that  it  is  barren  liMi,  and 
that  plea  be  refufcd,  or  iflue  taken  upon  ir,  there  a  piohi- 
bition  fhall  bV  grarted.  But  a  prohibition  fhall  nocbe 
granted  upon  a  fuggcilion  onlv  that  it  is  barren  Isnd,  he- 
tore  it  be  pleaded  in  the  fpirituml  court.  Di^ge^  p,  2.  r.  I2. 
I  Kih.  253.  (1  f^ez,  117.) 
Foicftlafti.  6.  A>  lands  which  arc  in  no  parifb,  piv  tithes  to  the 

king  ;  fo  lands  lying:  within  the  prccinds  of  a  foreft  (tho' 
alfo  in  a  parifli)  if  they  be  in  tne  hards  of  the  kxne«  do 
pay  no  tithes.  And  tnis  rrivilege  extends  to  the  kind's 
lefiee,  but  not  to  hi>  feoflFce.  But  if  the  foreil  be  dififfa- 
refted,  and  be  i^itbin  any  parifli ;  then  thev  cu^ht  to  pay 
lithrs  in  the  hands  a  ti^c  king's  leffce.  B:t.  162,  177. 
61^/:  68c. 

it  hath  been  quenicnc^^'*  where  a  park  ha^h  paid  a  mo- 
du«,  and  is  difparked*  v^hcther  the  modus  (ba'l  ccntinne, 
or  be  di  chafgcii  and  tithes  paid  in  kind  -,  and  all  the  books  ' 
arc  clear,  that  if  the  modus  was  a  certain  corlfideraiion  in 
money  for  all  the  tiihes  cf  fuch  a  park,  fuch  modus  fhall 
ho!d,  notwithftandrn^  tt  be  difparked  ;  but  if  the  modus 
was,  for  the  deer  an.i  herbage  of  fuch  a  park,  the  modus 
is  gorK,  upon  dilpa'kir.^,    di/.  684.    // ir/I  r,  4.7.  ^i} 

In  like  manner,  ii  the  modus  hith  been  to  pay  a  bock 
and  a  dc*e  for  al!  the  tithes  or  fuch  a  park,  and  the  park  is 
dJ'^utk'Ai,  the  modus  fhall  continue,  and  the  owner  may 
y  vc  a  buck  and  a  dac  cm  of  another  park  ;  but  if  it  was, 
to  p?-y  the  fl-.ou'der  cf  every  deer,  or  exprefiiy  a  buck  or 
a  dec  out  of  the  f^nie  park,  the  modus  is  gone.  Giiji 
tY^.    If^atf,  r.  4-. 

But  where  the  modus  ivas,  part  In  money,  and  part  in 
%  en  turn  out  of  the  park  (namely,  two  (biMings  and  the 
fhouldtr  of  e\cry  deer)  ;  the  court  was  divided,  two  beisj 
€!  opinion  that  the  two  (h:I!in^s  continued,  and  that  the 
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Ijpiritual  court  (hould  affign  an  equitable  recompence  fdr 
the  (houlders,  according  to  the  number  that  had  been 
aftullf  paid ;  and  the  other  two,  that  the  money  and  ve* 
niloD  making  one  intire  modus,  the  .)ne  being  gone,  the 
whole  was  dinbivrd.     Gib/.  684.  If^atf  c,  47.  (/) 

7.  Glebe  Jands  in  the  hands  of  the  parfin  (hall  not  pay  OleVcUn^* 
tithe  to  the  vicar,  iho'  endowed  generally  of  the  tithes  of 
all  landa  within  the  pariOi ;  nor  being  in  the  hands  of  the ' 
tiear,  Aall  they  pay  tithe  to  the  parfon  :  and  this  it  ac- 
cording to  the  known  maxim  of  the  canon  liiw,  that  ibc 
church  (ball  not  pay  tithes  to  the  church'(m).  But  if  the 
vkar  be  fpecially  endowed  of  the  fmall  tithes  of  the  glebe 
lands  of  the  parlonlge  ;  then  be  (hall  have  them,,  though 
they  are  in  the  hands  of  the  appropriator.  Gihf.  661  • 
Dig.  p.  2.  c.  2. 

If  a  parfon  leafehis  glebe  lands,  and  ^o  not  alfo  grant 
the  tithes  thereof ;  the  tenant  ihall  pay  the  tithes  thereof 
to  the  parfon.     Deg.  p.  2.  c^i»     1  Roll's  Mr^  6*55. 

And  if  a  parfon  lees  his  rotStory,  referving  the  glebe  lands | 
be  (ball  pay  the  tithes  thereof  to  his  leflee.     Gibf  661  • 

If  a  parfon  fow  his  glebe,  and  diech  before  (everance» 
and  afterwards  his  fucceilbr  is  induced,  and  his  executor 
or  vendee  fcverech  the  corn  ;  the  fucceiTor  (hall  have  tho 
tatte  thereof:  for  altho*  the  executor  reprefent  the  perf(*n 
of  the  teAator,  yet  he  cannot  reprefent  him  as  parfon,  in- 
afmuch  as  another  is  inducted,     i  RolCs  Abr,  655. 

Qtherwife,  if  the  parfon  dieth  after  feverance  from  the 
ground,  and  before  the  corn  is  carried  ofF;  in  this  cafe, 
the  fucceiTor  (hall  have  no  tithe  :  becaufe,  tho*  it  was 
net  fet  out,  vet  a  right  to  it  was  veiled  in  the  deceafed 
paifon  by  the  feverance  from  (he  ground.  The  fame  is 
true  in  cafe  of  deprivation,  or  reGgnation,  after  glebe 
Ibwii :  the  fuccciTor  (h^ll  have  the  tithe,  if  the  corn  was 
sot  fevered  at  the  time  of  his  coming  in  :  otberwife  if  ' 

ftrered.     G'tbf.  662.  {n) 


(/)   Cow/er   v.   JnJrfivSf     Hob.   39.     Moore  863.   l  Roll* 

Rip.  120. 

(jb)   Mccre  457.  479    910.     I  ErcKunl.  69.    Sav.  3.    'Cr9. 
EiSf>  479.  N/S.     ^on   enim   Lvi/iT  a  Uuttis  4tcimas  accfpijft 
fypmtur.     X.  \o.  2.     But  v^xs  exeoipcinn  doe?   QOt  extend  ro 
tncleiTce  or  ftoifee  of  the  vkar.    BrowrA.  69.   17  Fm,  Ab» 
197. 

(«}  MojU  V.  Ewtrt  2  BulJ.  183.     1  Roll.  Jhr.  655. 
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Abbey  lan^.  ^'  ^'^  abbots  and  priors,  aod  other  chief  flKNikf  ori« 

giniiilv  paid  tifcs  as  well  as  other  men,  untS  pope  PmC- 

chal  the  lecond  rxecnp'cd   generally  ail  the  religioas  froa 

paving   ii:hes  of  land^  in   their  own  hands.     And  this 

continLicd  as  a  general  dirrharee,  till  the  time  of  king 

Herry  the  fec(>nd,  vwhen  pope  Hadrian  the  fourth  rcftrain-> 

ed  this  excmpi'on  to  :he  three  religious  orders  Q0I7  of 

Citiercians,     femplais,    and   H  fpitalers  :    unto  which 

pope    innocent    the    third   added   a  fbarth,  to  wit,  the 

Przmonitraten'es.     Ann   this  made  ap  the  four  orders, 

which   are   commonly  called  the  privileged  orders;  for 

that  they  claimed  a  privilege  to  be  diTchargcd  of  tithes 

by  the  pope's  eftabli{h{T*enr. 

Then  came  che  general  council  of  Lateran  in  the  year 
121  5,  and  further  rr drained  the  faid  exemption  from  tithes 
of  Lnds  in  their  own  occupation,  to  thofe  lands  which 
thev  were  in  (x.flVl&on  of  before  that  council. 

But  the  Ciftercians,  as  it  appeareth,  in  procefs  of  time, 
d.d  procure  bulls  to  exempt  alfo  their  lands  which  were 
Jetten  to  farm  :  For  the  reftraining  of  which  pra«3ice,  the 
ftatu'.e  Qi  the  2  //.  4.  r.  4.  was  made  ;  by  which  it  was 
enaded.  that  as  ^Aell  they  of  the  faid  order,  as  all  other 
reiigidus  and  feculars,  which  ihould  put  the  faid  bulls  in 
execution,  or  from  thenceforth  fhould  purchafe  other 
fuch  buih,  or  by  colcur  thereof  fhould  take  advantage 
in  anv  manner,  (hould  incur  a  prsemunire. 

So  that  this  tUtuic  reft  rained  them  from  purchafiog  any 
fuch  exemptions  for  the  fu  ure;  and  as  to  the  reft,  left 
their  pri\i!r^es  as  thev  were  befure  the  faid  ftatute,  that  is 
to  t^y,  under  a  limitation  to  fuch  lands  only  as  they  had 
bc'crc  '.he  L:.:cran  council  afoiefaid  ;  and  it  is  certain  they 
o  'ta.neo  iranv  lands  after  th-.;.t  council,  which  tberctore 
were  m  r.o  Uif:  exempted :  And  ^Ifo  the  faid  ftatute  left 
tiiem,  as  ic  roi.!^o  (hem,  lubject  to  the  payment  of  d:%*ers 
c^imponrjoii-  f .  r  :i:he$  of  their  demtfne  lands  made  with 
pa::KuUr  rect  ir^  j  who,  concerting  their  privileges  even 
linder  tha:  he^d,  brcu^h:  (hem  to  ccmround.  Which 
two  rei:rair:5  were  dfo  I'olicw.d  bv  a  third,  at  the  time 
of  hi;  ^rilV  I -::•.:'. ;  'Ah^n,  as  irzr.y  cf  them  as  did  not  fall 
Lii  lt  tr.cKi:^:c  of  ihz  31  //.  J5.  «.-.  13  loft  their  exempt 
tiofj?,  there  bcirg  no  uvipr  claulc  in  the  acl>  ci'  their 
diltf  Ijticn  or  (-^rr^nCcT  to  prckrve  or  to  revive  :hem. 

Bit  a-  to  iho'e  which  were  d  li'jlved  by  the  31  H- $• 
€.  13.  It  is  ensded  as  foiloweth  ;  viz.  Jybn  divtri  cbhis^ 

n^bjibiiSf   pnerifSf   nu^.na-its^   alU^^s^   bj/pitjis,  rua^'a  tf 
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friirs^  and  other  rtUgious  and  eccUJiaftical  houfts  and  plaaf 
dijfolvtd  by  this  aQy  bavi  had  divers  parfonagts  appropriaud% 
t'ithts^  pfnfions^  and  portions^  and  alfi  were  acquitud  and  dif" 
charged  cf  the  payment  of  tithes  for  their  monajieries  or  other 
nligioHtand  ecclejiaflical  hoyfei  and  placet  as  aforefaid,  manors^ 
mejfmageff  lands^  tenements  and  hergditaments ;  it  is  ena&gd^ 
that  as  well  the  king  our  Joyereign  lord^  his  heirs  and fucujfors^ 
as  all  other  perfons^  their  heirs  and  ajfigns^  who  /hall  have  anf 
gfthe  faid  monafleries^  ahhathies^  priories^  nunMiries^  colleges^ 
iofpiials^  houfts  of  friers^  or  other  ecclefiajlical  boufts  or  places^ 
Jitesj  circuits^  precim^s  of  the  fame  or  any  of  them,  or  antx 
manors^   mejfuages^   parfonages  appropriate^  tithes^  penfioms^ 
portions^  or  other  hereditaments ^  which  belonged  to  any  fiub 
ft/igious  bonfe,  Jhall  hold  and  enjoy  as  well  the  faid  par/onaget 
appropriate^  tithes^  penjions^  and  portions  of  toe  faid  mmafte* 
rieSy  abbathies^  priories^  nunneries^  colleges^  bojpitals^  boufes 
of  friers^    and  other    religious  and  ecclejiafiical  houfts  and 
places f  fites^  circuits^  precinSlSy  manors^  meafes^  lands^  tem^ 
mentSt   and  other   hereditaments^    according   to   their  eflatet' 
and  titles^  difcbarged  and  acquitted  of  payment  of  tithes^  as 
freely  and  in  as  large  and  ample  manner^  as  the  faid  lata 
abbots  priors  and  other  ecclefiafiical  governors  held  and  on^  >  . 

joyed  the  fame*     f.  ii« 

By  reafon  of  which  difcharge  from  tithes  of  Iindi^ 
which  were  given  to  the  king  by  this  afi,  and  which  were 
dilcharged  in  the. hands  of  rhe  religious,  it  hath  beea 
more  ftriAly  inquired,  what  were  the  houfes  diflblved  bjf 
tbis  a^9  than  by  any  other  of  the  afis  of  diflblutioni 
which  will  beft  appear  by  the  following  catalogue  : 

Catalogue  of  monafteries  of  the  yearly  value  of  2C0 1* 
pr  upwards,  diflblved  by  the  ftatute  of  the  31  //,  8.  and 
l^y  that  means  capable  of  being  difcharged  of  tithes :  la 
which  are  the  following  abbreviations: 

Ah.  Abbey  j  Pr  Priory ;  C.  Auft.  Canons  of  St. 
Anftin;  Bl.  M.  Black  Monks  ;.Wb.  C.  White  Canons; 
Ben.  Benedidiines ;  Glib.  Gilbertines;  Przm.  Prsemon* 
ftratenfes;  C»rth.  Carthufians;  Mon.  Monks;  Clun. 
C9uniacks;  Ci(L  Ciftertians;  T«  in  the  time  of;  ab« 
about  the  year. 

Berkfliire. 

Monafteries.  Order.        Pounded.  Va|ae« 

L      s.     4. 
Reading  —  Ben.  —  T.  Hen.  i.     -^      1938  14    3 

Bafleham  Ab.        —  C.  Auft.  13.  £d.  3.       -^        285    O    O 

Abiflgcoo  Ab.        —  Ben.  —  720.  ^^      ^870  10    9 

Vox..  III.  £  •  Bedford^ 
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MoBiflenes. 

Newnbam  Pr.  — 

Elmefton  Ab.  — 

Wardon  Ab.  — 

Chickfand  Pr.  — 

Dunftable  Ab.  — • 

Wooburn  Ab.  — 


Aflirug  Coll. 
Motley  Ab. 
Mifleoden  Ab. 


Tborney  Ab. 
Barcwd  Pr» 


St.  Werburge  Ab. 
Coffibermecr  Ab. 


Bodmin  Pr. 
Launceflon  Ab. 
Sl  Germans  Ab« 


Carlifle  Pr.  — 

Holme  Coltrom  Ab. 


Darley  Ab.  — 

Ford  Ab.  — 

Newnham  Ab.  — 

Dinkefwel  Ab.  •— 

Hertland  Ab.  — 

Torre  Ab.  — 

Buckfaft  Ab.  ~ 

Plimpton  Ab.  ^— 

Taveflock  Ab.  — 

ElLon  Pr.  — 


Bedfordihire. 

Order.        Foonded*   . 

C.  Auft.  T.  Hen.  i.      — 
Ben.  —  T.  W.  Conq. 
Cift.  —  1139*  "^ 

C.  Auft.  T.  Hen.  i.      — 
Cift.  —  T.  John.         — 

Buckinghamfliire. 

C.  Auft.  T,  td.  I.  — 

C.  Auft.  1 1 12.  ** 

Ben.  —  1293.  — 

Cambridgefliire. 

Ben.    —    972.  •- 

C.  Auft.  1092.  — 

Chefliire. 
Ben.  —  1095.  — 

Cift.  —  ii34«  — 

Cornwall. 
C.  Auft.  936«  -^ 

C.  Auft.  T.  W.  Conq. 
C.  Auft.  T.  Ethelflan.  -« 

Cuniberland. 
C.  Auft.  T.  W.  Rufus. 
Cift.  —  1135.  — 


DerbyOiire. 
C.  Aufi.  T.  Hen.  2. 

Devohfiiire. 
Cift.  — •  1133- 
Cift.  —  ab.  1246. 
Cift.  —  1201 
C.  Auft.  T.  Hen.  2. 
Praem.     T.  Ric.  i. 
Cift.  —  T.  Hen.  2. 
Cift.  —  T.  Edw.  I. 
Ben.  .—  961 
Clun.      T.  Hen.  i« 


Valoe. 

I.  s.     i. 

293  15   II 

204  12   II 

389  16    6 

212  3    5 

344  »3    3 

391  18    2 


416  16    4 

437     6    8 
201  14    6 


411 

256 


1003 
225 


12    11 
II    10 


5  " 
9   7 


370  O  II 

354  o  II 

243  8    0 

418  3    4 

427  19    3 


—  ^38  ^4    S 

—  374  10    * 

—  227    7    8 

—  294  18    6 

—  306    3    2 

—  396      O   If 

-^  '460  II    2 

—  241  17    9 

—  90i    S    7 

—  502  12    9 

Dorfet- 


iffonafieriei. 

libury 
leton  Ab. 
int  Ab. 
)n  Ab. 
;Ab. 
urn  Ab. 


Jthbcrt  Ab,    — 
outh  Pr.        *- 


ig  Ab.  — 

>rd  Langthorn  Ab. 
lam  Ab.         — 
en  Ab.  — 

^with  Ab.       — 
eftcr  Ab.       — 


Ab.  -. 

t  Ab.  — 

hcomb  Ab.  — « 

cfbury  Ab.  — 

reftcr  Ab.  — 

ATOod  Ab.  — 

cftcr  Ab.  — 

ony  Pr.  — 

ichin'a  Winton  Ab. 

Ab.  — 

wcW  Ab.  — 

;y  Mon.  — 

lam  Pr.  — 

KToAb.  — 

irick  Pr.  — 

eld  Ab.  — 

bans  Ab.  ^^ 

ots  Ab.  — 

fAb.  — 


Dorfi^tfliirc. 
Order.        Foandcd. 

Ben.  —  ab.  xoi6. 
Ben.  —  T.  Ethelftan. 
Ciil.  —  By  Hen.  3. 
Ben.  —  941. 
Ben.  —  T.  Edgar. 
Ben.  •—  ab.  370. 

Durham. 
Ben.  ^  ab.  842. 
Ben. 

Efiex. 
Ben.  —  68o. 
Gift.  —  1135- 
C.  Auft.  ab.  1060 
Ben.  —  XI36. 
C.  Auft.  Xiao. 
C.  Auft.  T.  Hen.  i • 

Gloucefterfhire. 
C.  Auft.  T.  Hen.  i. 
Gift.  —  1246. 
Ben.  —  787. 
Ben.  —  715. 
C.  Auft.  T.  Hen.  i. 
Cift.  —  XI 39. 
Ben.  -—  680. 
C.  Auft.  XX36. 

Hampfliire. 
Ben.  —  6^4 
Ben.  —  BV  Alfred. 
Ben.  —  By  Kdgar. 
Ben.  •—  907. 
C  Auft.  Bctbre  1042.    < 
Lift.  —  1024. 
C.  Auft.  T.  Hen.  i. 
Praem.     T.  Hen.  3. 

Heftfordfiiire. 
Ben.  —  755. 

HuntingdonOiire. 
Ben.  —  ab.  1\  Hen.  I 
Ben.  —  969. 
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IfoMfieries. 


Sl  Auftiot  Cant. 
LeditPr. 
Fcverfham  Ab. 
Boxley  Ad. 
Roflfien  Ab. 
Mailing  Ab. 
DImfeid  Ab. 


Whalkj  Ab.  -* 

ijticracr  Ab*  »» 

Croxden  Ab.  •^-> 

LauDda  Aii|.  — 


Lincoln  St.  Cath.  Pr. 
Kirkibcd  Ab.  -^ 
Rerefley  Ab.  — - 
Thornton  Abw  — - 
Barney  Ab.  — 

Cro^and  Ab.  — 
Spalding  Ab.  «— 
Sempringham  Ab.  — 
Epworth  Mon.      — 


same: 

Kent. 
Order.  Foonded. 

Bon.  —  665. 
C.  Auft.  1 1 19. 
Clun.  1147* 
Cift.  —  1144. 
Ben.  —  6oo. 
Ben.  —  By  Edmund, 
C.  Auft.  1371.' 

Lancafliirc. 
Cift.  —  1172. 


St.  John  Jerufalem  Pr. 
St.  Barth.  Smichfield. 
St.  Mary  Bifliopfg.  Pr. 
Clerkenwell  Pr.  .  — 
London  Minors.  ^• 
Wcftminftcr  Ab.  — 
Sion  Ab.  -^ 


Leicefterfliire. 

C.  Auft.  1143.  < 

Praem.     ab.  R.  r. 

C.  Auft.  T.  W.  Rufus. 

LincolnOiire. 
Gilb.  —  T.  Hen.  2.      • 
Cift.  —  1129. 
Cift.  —  1142. 

C.  Auft.  1 1 39. 
Ben.  —  712, 
Ben.  —  716. 
Ben.  -^1052. 
Gilb.  ~  1148. 
Cartb.      1386. 

London  and  Middlefex. 


HOC. 


C.  Auft.  1102. 

H87. 

Ben.  —  T.  Stephen. 
Ben.  — •  T.  Ed.  i. 
Ben.  —  T.  Edgar. 
C.  Auft.  By  Hen.  5. 
Cartb.      T.  Ed.  3. 
1292, 


London,  a  houfe  of. 

St.  Cl^re  witht.  Aldg.  Moo. 

St  Mary  charter  houfe.        Carth.      1379. 

St.  John  HoliwcU.  Bl.  M.     131 8. 

St.  Mary  Eaft  Smithf.  Ab.  Cift.  —  1360. 


Thetford  Ab. 
Wymundham  Ab« 


Norfolk. 
Clun.       1103. 
Bon.  —  IJ39< 


1. 


Value. 


d. 


1413    4  " 
362    7    7 

286  iz    6 

204    4  II 

486  II    5 

ai8    4    2 

380    o    • 


—•       321    9    I 


951  14    5 

385    o  10 

399    3    3 


202  5  0 
286  a  7 
217    1   4 

594  »7  '0 
366    6    t 

1803  15  10 

7U    8  ti 

3«7  4  I 
237  15    2 


2385 
653 

478 
262 

318 

347* 

1731 

642 

418 
736 

347 
602 


12    8 

o 
6 
0 


6 


»9 
8 

o 

8 

o 

8 

2 
I 


5 

2 

4 

4 
5 

7 

II  10 


312  U    4 

an  f6    6 


sritt)e0« 
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MoBifleries. 

Hulmo  Ab. 
Wefterham  Ab. 
Walfingham  Ab. 
Caftle  acre  Ab. 
Weft-acre  Ab, 


Burg.  St.  Peter  Ab. 


Order. 


Foandcd. 


fell  Ab.  — 

St.  Andrews  Pr.  — ^ 

Sulby  Ab.  *^ 

Lenton  Pr.  — 

Thurgarton  Pr.  — 

Welbeck  Ab.  — 

Warfop  Pr.  — 

Bella  Valla  Pr.  — 

Newftced  Pr.  ~ 


Ben.  —  By  Canute.     — 
Praem.      T.  Hen.  2.      — 
C.  Auft.  ab.  T.  Stephen. 
Clun.        1090.  -— 

Clun.       T.  W.  Rufus. 

Northamptonfliire. 
Ben.  —  By  Rofere  king 

of  Mercia.    — 
Gift.  -«  1143.  — 

Ciun.       1067.  *— 

Praem.      T.  Stephen.    — 

Nottinghamfliire. 
Clun.       T.  Hen.  r.      — 
C.  Auft.  T.  Hen.  i.      — 
C.  Auft.  T.  Stephen.     — 

C.  Auft. — 

Carth.      ab.  16  Ed.  3. 
C.  Auft.  T.  Ed.  3. 


Value. 
1.     t.    e. 

o 

o 

391  ti  6 
306  II  4 
260  13    7 


S83  17 
aa8  o 


xyii  14  o 

a86  II  I 

a63  7  t 

as8  8  s 


3»f 

a59 

149 

>39 
aa7 


5 

9 

6 

10 

8 


—   ai9  iS 


10 

4 

I 

6 
S 


The  two  laft  are  under  value  in  Dugdale,  but  thus  by  Speed* 


Norihumberland. 
Tinmoutb,  a  cell  to  St.  Albans,  a  nunnery. 


Oodftow  Ab. 
Eynefliani  Ab. 
Ofncy  Ab. 
Thame  Ab. 
Oxford  Pr. 
Dorchcfter  Ab. 


Haghmond  Ab. 
LiHe(hull  Ab. 

Wigmore  Ah. 
Wenlock  Pr. 
Salop  Ab. 
Hales  Owen  Ab. 


Glaflenbury  Ab. 
Brew  ton  Ab. 


Oxfordftiire. 

—  Ben.  —  T.  Stephen. 

—  Ben.  —  ByEthcIred. 

—  C.  Auft.  T.  Hen.  i. 

—  Cift.  — •  T.  Hen.  i. 

—  ■  Bcf.  Conq. 

—  C.  Auft.  635. 


—       5"    4    < 


a74    5  10 

441  12    • 

654  10    s 

as6  13  II 

«>4    4    « 

ai9  1%   Q 


Shropftiire. 
C.  Auft.  HOC. 
C.  Auft.  By  Elfleda,  king 

of  Mercia. 
C.  Auft.  117a.  * 

Clun.      ii8i,or  before. 
C.  Auft.  1 08 1. 
Praem.      T.  John. 


—       a59  13    7 


sag    3    g 

267    a  10 

4«l     O     7 


-        615 


—       337 


4    I 

15    6 


Somerfetfliire. 
Ben.  —  About  300.      ~ 
C.Auft.  ab.  T.  Conq. 
Ee3 


33»    I   J 


439 


HentM 


4-38 


%mn(. 


F«i 


# 

L         k      t. 

BsaloaPr. 

— 

CUzA,      T.  Ha.  3. 

— ; 

X|2  19    s 

Wutaa  Pf. 

-. 

Cinr.      Bt  Hcs.  2. 

— 

«5  «$    • 

Tumum  Pr. 

-— 

C.  Alii*.  T.  Hea.  i- 

..— 

zS^    S  10 

BiSbAb. 

...• 

J*ec.  —  T.  Hen.  3. 

^ 

6iy    %    J 

KcwaL-izikA  * 

— 

C.  A::5.  T.  HcB.  1. 

i^ 

419  >4    3 

ILO-t.iej  A- 

— 

Bin.  —  r.c. 

— 

447     4  11 

BacfcuadPr. 

— 

Crfe.  —  t.  Ed.  I. 

— 

a>3    7    4 

5u5:jci:re. 

IMiCfBAb. 

.^ 

C«f.  —  1153. 

•» 

M7    $    e 

Bvtoii  upon  Trsnt. 

Be:*.  —  T.  Eftirn?. 

— i 

«*7  1*    S 

f  ffOBdca  Ab. 

Cft. 

Sl.Einoiidfb^ry, 

Ab. 

BcD.  —  ica^ 

». 

i4S5  13  if 

BodtjAV. 

... 

C.  Au3L  II* I. 

». 

31S  17    2 

Sibeton  Afc. 

— 

Ci;:.  —  115c. 

-« 

2tO  is    7 

Ixiponh  Pr. 

— 

C.  A-:\  T.  W.  Cooq 

• 
1 

aSo    9    $ 

rf 

SurreT. 

MertMPr. 

— . 

C.  A*. ft.  1411. 

--i. 

9?7  19    5 

ShepcPr. 

— 

Cartb.       141 4. 

— 

777  »a    3 

Cbcrtfe?  Ab. 

— 

Ben.  —     666. 

^ 

659  15    S 

Nevark  Pr. 

St.  Marv  Overs  / 

1:53  11  II 

625     6     6 

Lb. 

C.  Auf^.  iic6. 

... 

Sennuadfey  Ab. 

C.  Au9.  iic6. 
SuScx. 

474  14    4 

£ewes  Ab. 

.^ 

Cun.       T.  W.  RoF. 

— 

920    4    6 

lU>brrcs  bridge  A' 

1 
>  > 

Gift.  —  T.  Hen.  2. 

^— 

248  ic    6 

ttatruie  Ab. 

— 

B .  M.   icee. 

— 

987     0  IX 

«     •  - 

Warwickflije. 

Combe  Ab. 

*. 

C:rt.  —  T.  Steph. 

...• 

311  15    I 

Keaelworth  Ab. 

<-. 

C.  Auft.  T.  Ken.  i. 

.-» 

538  19    0 

MefyvalAb. 

— 

Cifr.  —  1148- 

— 

?54     1     8 

NiMeacMi  Mcr. 

Bca.  —  T.  Hen.  2. 
Wil:fliirc. 

^53  »4    S 

Mafrrftjry  Ab. 

-. 

Ben.  —  ab.  f  7c. 

*. 

8^  »7  7 
212  19    J 

Br£dcr.ft'<<  i'r. 

— 

C.  Auft.  T.  W.  Cccq. 

1 

liJingtCQ  Pr. 

— ' 

C.  Aufi.  1352. 

■■■ 

442  10  7 
AmbrcfbaTv 

MoDaikries. 

Ambrefbury  Ab.    — 
Wilton  Ab.  — 

Fairley,  a  cell  to  Lewes. 
Lay  cock  Ab.         — 


Malvcrne  'Ab* 

Evefliam  Ab.  — 

Perfliorc  Ab.  — 

Hales  Owen  Ab.  — 

Bordcfly  Ab.  — 


St.  Mary's  Yoric,  Ab. 
Sdby  Ab.  — 

Kirkftal  Ab.     *      — 
Dc  Rupe  Ab.         — 
Monies  Burton  Ab. 
Noftel  Ab.  — 

Pomfrait  Ab.  — 

Gifbourn  Ab.  — 
Whitby  Ab.  — 

Montegratiae  Ab.  — 
Newburge  Pr.  — 
Belland  Ab.  .^ 

Xirkham  Ab.  — 

Melfa  Ab.  — 

Brilington.  — 

Walton  Ab.  — 

Bolton  in  Craven  Pr.  • 
Raval  Ab.  — 

Jerval  Ab.  — 

'Furnes  Ab.  — 

Dc  Fontibus.  •— 

Warter  Pr.  — 

Richal.  — 

Old  Maulton  Ab. 
'^r.  Michael  near  Hull. 


Order.  Foanded. 

Ben.  —  ii72>  — 

Ben.  —  T.  Etbelwolf  — 

Clun.       1 125.  — 

C.  Auft.  1232.  — 

Worcefterfliirc. 

—          Ben.  —  io8?.  — 


Ben.  —  T.  Offa. 

Gift.  — 
Prxm. 
Cilt.  — 


T.  John. 
1 1 38- 


Yorkftire.' 
Ben.  —  1088. 
Ben.  —  T.  W.  Conq. 
Gift.  —  1147 
Gift.  -—1147. 
Clun.       ab.  1186. 
C  Auft.  T.Hcn.  I. 
Clun.       T,  W,  Conq. 
C.  Aiift.  T.^tcph. 
Ben.  —  T.  W.  Gonq. 
Garth,      ab.  1396. 
G.  Auft.  1 145. 
Gift.  —  1134. 
GrAuft.  T.  Hen.  i. 
Gift.  —  1 1 36. 
G.  Auft.  T,  Hen.  r. 
Glib.        T.  Stephen. 
G.  Auft.  T.  Hen.  x. 
Gift.  —  1 132. 
Gift.  —  T.  Stephen. 
Gift.  —  1 127. 
Gift.  —  1132. 
G.  Auft.  T.  Hen.  i. 


Garth.      1377. 


T.  Stephen.     — 


In  Wales. 
Valle  de  San£ta  Gruce  in 

Denbeighfbire.    .  Gift.  —  T.  Edw.  r.     - 

Strata  Florida  in  Gardi-  f  Gift,  or  1  ^r*  ixr  r> 

ganfljirc.  Iciun.   jT.W.Conq. 

£04 


( 
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VjjQe. 

1. 

f. 

i. 

494 

IS 

2 

601 

X 

I 

217 

0 

4 

203 

1 

3 

308 

I 

3 

1183 

la 

9 

643 

4 

5 

281 

13 

4 

388 

I 

■ 

I 

1550 

7 

0 

720 

12 

10 

329 

2 

II 

224 

1 

5 

»39 

.1 

6 

492 

% 

237 

H 

8 

628 

3 

4 

437 

2 

9 

323 

2 

10 

367 

8 

% 

«38 

9 

4 

.  269 

5 

9 

299 

6 

4 

547 

6 

II 

360 

16 

10 

212 

3 

4 

278 

10 

2 

«34 

18 

5 

^05 

16 

5 

998 

6 

8 

'221 

3 

la 

351 

'4 

6 

as7 

7 

0. 

—       231  17    3 


*'4    3    S 

1226    6    o 

At 
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At  the  time  of  the  diflblution,  tbc  rdipoai  woe  iSl» 
chirgied  from  payment  of  tithct  three  bwtnl  weyis 
cither  b?  the  pope's  bulb,  or  by  their  order  as  whmbii, 
or  by  compofitioo :  which  diicharees  wooM  have  riniftfi 
and  expired  with  the  fpiritual  bodies  whcrcamo  they  veto 
annexed,  if  they  had  not  been  oontifiiicd  bv  the  fpeciil 
claufe  abovemeocioned  (as  it  happened  to  thole  which  were 
diflblved  by  the  other  ftatutet  of  diflplotiona  lor  waoi  cf 
liich  daufe).  And  by  the  £ud  claufe  alfo  is  created  a  new 
diicbarge,  which  was  nor  before  at  the  ODmiBoo  law,  thtt 
is,  pMtij  of  tbi  psjpj^n  cf  the  parfena^  and  land  dihabia 
in  the  fame  hand :  for  if  the  monaftery  at  the  time  of 
the  diflolution,  was  fcifcd  of  the  lands  and  redory,  and 
had  paid  no  tithes  within  the  memory  of  min  fer 
the  lands ;  thofe  lands  (hall  now  be  exempted  from  pay* 
Dent  of  lithe,  by  a  fuppofed  perpetual  onity  of  poflcffion  ; 
becaufe  the  fame  pecfons  that  had  the  lands,  having  alio 
the  parfonage,  they  could  not  pay  tithes  to  themfelvd^ 
Cod.  383.     Boh,  241,  248. 

But  tho'  by  fuch  union  the  perfons  fo  pcficfled  were 
difcharged  from  the  payment  of  tithes,  yet  the  lands  were 
not  abfolutely  difcharged  of  the  liihes  :  for  upon  any  dif- 
union  that  might  happen,  the  payment  of  tithes  again  re- 
vived :  fo  that  the  union  only  fufpended  the  payments 
but  was  no  abfolute  difchaige  of  the  tithea  themlelves. 
And  therefore  fuch  union  is  not  to  be  pleaded  as  a  i^ 
charge  from  tithes,  but  only  as  a  difcharge  from  the  pj- 
ment  cf  tithes.     Bib,  248. 

And  fuch  union  muft  appear  to  have  had  thelc  fear 
qualities:  Firft,  it  muft  ha\e  been Jii/?;  that  is,  c'aimcd 
by  right,  and  good  and  lawful  title ;  and  not  by  diSeifia 
or  other  tortious,  tnjuft,  or  unlawful  ^8t:  for  furh  an 
union  wou!d  not  h«ve  been  a  good  difcharge  within  the 
ft«tLitc.  Seconal.,  it  muft  have  been  equal \  that  if* 
there  muft  hi\  e  been  2  fee  ficnp'e  both  in  the  l«ncs  and  in 
the  tithes i  a>  «c!;  cf  the  hods  upon  which  the  tithes 
are,  as  of  the  par!'  nage  or  rectory:  for  if  t^cfe  religious 
pcifons  had  held  but  by  leaTe,  thiit  hid  not  oeen  (iich  a 
unity  as  the  ftatute  in:ended.  Thirdly,  it  muft  have  been 
frui  that  is,  free  fiom  the  pa\ment  of  any  tithes  in  acy 
manner:  T^r  if  the  abbots,  or  their  farmeis,  or  their  te- 
nants at  will  or  fr>r  years,  had  pa<d  any  manner  ol  tithes 
before  the  diftblution;  it  may  be  «l!edged  as  a  Tufficient  bar 
to  avoid  the  unity  pleaded  in  difcharge  of  tithes.  Fourth- 
ly, it  muft  have  been  ferfituaf^  time  out  of  mind»  that 

(ach 


%lt^l  4*5 


fbch  religious  houfes  were  endowed,  tnd  fuch  religious 
perfoos  cnuft  have  had  in  their  hands  both  the  redofy  and 
Itads  united,  perpetually,  and  without  ijiterruptldn,  be- 
fore the  memory  of  man,  or  (as  it  feeiiis  according  to  the 
rule  of  the  common  law)  before  the  firft;  year  of  king 
Richard  the  firft,  difcharged  of  tithes :  for  if  by  any  re* 
cords,  or  ancient  deeds,  or  other  legal  evidence,  it  can  be 
made  to  appear,  that  either  the  lands  or  the  refiory  came 
So  the  abbey  fince  the  faid  firft  year  of  king  Richard 
Che  firft,  fuch  union  cannot  be  faid  to  be  perpetual. 
Boh.  250. 

And  moreover,  the  lands  of  fuch  houies  difiblved  ai 
^forefaid,  (ball  be  free  from  the  payment  of  tithes  only  fo 
far,  as  they  were  free  in  the  hands  of  the  churchmen^ 
namely,  whilft  they  are  in  the  bands  and  manurance  cf 
the  owners  thereof^  and  therefore  it  is  neceflary  for  the 
party  who  would  have  the  advantage  of  this  privilege,  ex- 
prefsly  to  (hew  and  aver,  that  the  lands  are  in  his  hands 
and  manurance :  for  to  fay  that  he  is  feifed  of  the  lands 
is  not  fufficient ;  for  he  may  be  feifed  thereof,  and  yet 
another  manure  them.  Comynsj  498*  Fo3C  and  Bardwell, 
£•  8  G.  2.     Wood.  b.  2.  c.  2. 

It  hath  been  held  alfo,  that  a  tenant  in  tail,  who 
hath  an  eftate  of  inheritance,  (hall  be  difcharged  in  vir- 
tue of  the  claufe  aforefaid,  (b  long  as  he  occupies  the 
lame  himfelf ;  but  that  unity  of  pofleffion  doth  not  di& 
charge  a  copyholder  (though  a  prior  in  that- cafe  was 
feifed  in  fee  of  the  manor  of  which  it  was  parcel,  and 
was  alfo  impropriator) ;  much  l^fs  a  tenant  for  life  or 
years.  Qibf.  673^  [For  ia  fuch  cafe,  the  pofleiSon  is 
in  xhti  copyholder  or  other  tenant,  and  not  in  the  land* 
lord  or  leiior  i  and  confequently  it  is  not  a  unity  of  pof« 
feffion  (d).] 

But  it  is  otherwife  with  regard  to  the  king;  whole 
farmers  (hall  be  difcharged  of  fuch  tithes,  as  the  fpiritual 
perfons  were,  becaufe  the  king  cannot  cultivate  the  lands 
himfelf.  And  fo  long  as  the  king  hath  the  freehold,  his 
farmers  (hall  have  fucb  privilege:  but  if  after  having 
leafed  them,  he  (hall  fell  the  fame,  or  (hall  grant  over  the 
rcverfionj  then  the  farmers  (hall  pay  tithes.  And  it  hath 
been  ifaid,  that  this  privilege  extends  no  further  than  to  the 


(0)  Hadrti  174.    Moqu  219.  534. 

king's 


41 S 


%it1^tg. 


MoBiflcries. 

Newobam  Pr.  — 

Elmefton  Ab.  — 

Wardon  Ab.  ~ 

Chickfind  Pr.  — 

Dunftable  Ab.  — • 

Wooburn  Ab.  — 


Aflirag  Coll. 
Motley  Ab. 
Mifleodco  Ab. 


Tborney  Ab. 
Barcwd  Pr» 


St.  Werburge  Ab. 
Combermecr  Ab. 


Bodmio  Pr.  *- 

LauoccfloD  Ab.     -^ 
St«  Germans  Ab.  — - 


Carlifle  Pr.  — 

Holme  Coltrom  Ab. 


Darkj  Ab. 

FordAb. 

Newnham  Ab. 
Difikefwel  Ab. 
Hertland  Ab. 
Torre  Ab. 
Bockfaft  Ab. 
Plimpton  Ab. 
Taveftock  Ab. 
likon  Pr. 


Bcdfordihire. 

Order.        Foonded*   ^ 

C.  Auft.  T.  Hen.  I.     — 
Ben.  —  T.  W.  Conq. 
Cift.   —  1139-  -^ 

C.  Anft.  T.  Hen.  i.      — 
Cift.  —  T.  John.         — 

Buckinghamfliire. 

C.  Auft.  T,  Ed.  I.  — 

C.  Auft.  1 1 12.  ** 

Ben.  —  1293.  — 

Cambridgelbire. 

Ben.    —    972.  •- 

C.  Auft.  1092.  — 

Chefliire. 
Ben.  —  1095.  — 

Cift.  —  H34*  — 

Cornwall. 
C.  Auft,  936.  — 

C.  Auft.  T.  W.  Conq. 
C.  Auft.  T.  Ethelflan.  -« 

Cumberland. 
C.  Auft.  T.  W.  Rufus. 
Cift.  —  1135.  — 


DerbvOiire, 
C.  Aoft.  T.  Hen.  2. 

Devonfiiire. 
Cift.  —  1 1 33. 
Cift.  —  ab.  1246. 
Cift.  —  1201 
C.  Auft.  T.  Hen.  2. 
Praem.      T.  Ric.  i. 
Cift.  —  T.  Hen.  2. 
Cift.  —  T.  Edw.  I. 
Ben.  —  961 
Clun.      T.  Hen.  i. 


Vahe. 

I.         s.      i. 

293  15  II 

284    12   II 

389  16    6 
ail    3    5 

344  13    3 

391  18    2 


416  16    4 

437     6    8 
201  14    6 


4»i 
256 


IC03 
225 


12  ir 
II  10 


5  i» 
9    7 


370  O  II 
354  o  II 
243    8    o 

418  3  4 
427  19    3 


—        ^38  '4    S 


374 

10 

227 

7 

294 

18 

306 

3 

396 

0 

II 

'460 

11 

241 

'7 

902 

S 

502 

12 

Doriet- 


Monafieries, 

Abboribury 
Middleton  Ab« 
Tarrent  Ab. 
Shafcon  Ab. 
Cerne  Ab. 
Sherburn  Ab« 


St.  Cuthbcrt  Ab, 
Tinmouth  Pr, 


Bcrking  Ab.  — 

Stratford  Langthorn  Ab. 
Waltham  Ab.        — 
Walden  Ab.  ~ 

St.  Ofwith  Ab.      — 
Colchcfter  Ab.       — 


Bridol  Ab.  ^ 

Haylcs  Ab.  -— 

Winchcomb  Ab.  — « 

Tevkcfbury  Ab.  ^^ 

Cirencefter  Ab.  — 

Kiogfwood  Ab.  -* 

GlouceQer  Ab.  — 

LaDthcoy  Pr.  •— 

St.  Swithin'i  Winton  Ab. 

Hyde  Ab.  — 

Wherwell  Ab.  — 

Rooifey  Mod.  — - 

Tvinbam  Pr.  — 

Belloloco  Ab.  — 

South  wick  Pr.  — 

Ticbfield  Ab.  — 

«l.  Albans  Ab.  ~ 

St.  Neots  Ab.  -— 

tonfej  Ab.  ~ 


DorG^tfliirc. 
Order.        Founded. 

Ben.  — -  ab.  1016. 
Ben.  —  T.  Echelfian. 
Gift.  —  By  Hen.  3. 
Ben.  —  941. 
Ben.  —  T.  Edgar. 
Ben.  —  ab.  370. 

Durham. 
Ben.  —  ab.  842. 
Ben. 

Efiex. 
Ben.  —  680. 
Gift.  —  1135. 
G.  Aufl,  ab.  1060 
Ben.  —  1136. 
G.  Auft.  iiao. 
G.  Auft.  T.  Hen.  i. 

Gloucefterfliire. 
G.  Auft.  T.  Hen.  i. 
Gift.  —  1246. 
Ben.  —  787. 
Ben.  —  715. 
C.  Auft.  T.  Hen.  i. 
Gift.  —  1 1 39. 
Ben.  —  680. 
G.  Auft.  1136. 

'  Hampfliire. 
Ben.  —  6j4 
Ben.  —  By  Alfred. 
Ben.  —  By  Edgar. 
Ben.  —  907. 
G.  Auft.  Before  1042. 
Gift.  —  1024. 
G.  Auft.  T.  Hen.  i. 
Prcm.     T.  Hen.  3. 

Hertfordfiiire. 
Ben.  —  755. 

KuntingdonOiire. 
Ben.  —  ab.  1\  Hen.  i. 
Ben.  —  969. 

£e  a 


4'5» 


—   390  19  a' 


538 

ij66 
68x 


IJ  M 

7  9 

8  9 
17  10 

>♦  7 


1366  10  9 
397  ««  » 


862 

S»i 

900 

37* 

677 

5^3 


IS 

16 

4 
18 

I 
'7 


S 

3 

3 

I 

t 
o- 


670 

13 

357 

7 

759 

II 

1598 

1 

1051 

7 

*44 

Ji 

1946 

5 

641 

»9 

• 

1507 

»7 

865 

18 

339 

8 

393 

10 

312 

7 

326 

»3 

^57 

4 

249 

16 

\  • 


II 
8 

9 

5 

c 

2 
9 

XI 

% 
o 

7 
10 

o 

4 

I 


—   2102   7  f 


241  II  4 
1716  12  4 

Kent. 


mtl^g. 


that  It  fliculd  be  txi3t\y  in  the  fame  finutum  at  befac^ 
except  th2t  it  (hocid  r.oc  be  io  cottoioa.     Bat  the  am* 
firufiion  conundcd  for,  will  give  the  parfbn,  whole  far- 
jner  right  was  prefer vcd,  what  he  had  not  hdbfe,        'By 
the   lord  chancellor  Hardwicke :  I  am  of  opiokm  that 
the  48  acres   are   covered  bv  the  modos.     I  admit  the 
cafe  mentioned,  and  that  b?  difparking  the  modus  iaj 
and  u  the  owner  difparks  part,  he  (haU  pay  the 
dus,  and  alio  tithes  in  kind  for  what  b  difparked, 
it  was  paid  in  naiure  of  a  franchife,  and  not  for  landi. 
But  foppofc  the  owner,  with  coofeot  of  the  paribat  dtf* 
fiarks  feme  to  be  enjoyed  as  before ;  I  fhould  ihiak,  it 
was  the  incumbeni's  intenr,  that  it  Ihould  be  Hill  cnjof- 
cd  as  part  of  the  park,  and  no  tithes  io  kind  fliou!d  be 
paid  for  it ,  for  otherwife  the  agreement  with  the  parlba 
would  be  ufeleft.     So  if  this  agreement  had  been  betwcca 
the  lord  of  a  manor  and  the  other  comnnoners  withoat  the 
parfcn,  and  they  had  turned  it  into  feveral  ownerihipii 
it  would  be  liable  to  the  right  to  tithes,  which  the  ledor 
had  over  the  whole  parifh.     But  here  has  been  an  agree- 
ment hj  ad  of  parliament,  to  which  the  parfoo  was  par- 
ty  i  and  altho'  the  recital  ufes  only  general  words,  yet  k 
Ihews  plainly  the  intention  of  the  parties  to  be,  that 
every  perfon  (hould  enjoy  his  allotment  in  the  fame  man- 
ner as  he  did  the  thing  in  lieu;  and  that  was  fubjeA  to 
the  modus.     Let  the  bill  therefore  be  difmifled  as  to  the 
48  acres ;  and  as  to  the  reft,  an  account  be  taken  of  the 
feveral  tithes  to  be  paid,     i  Fezey  1 15. 

£.  3  G.  3.     Monc^fier  and  JVafjan.     This  was  a  cafe 
refervcd  from  the  northern  circuit,  in  an  adioo  by  a  lay 
impropriator,  againft  the  occupiers  of  lands  in  the  pa- 
ri(h   of  Felton  in   the  county   of  Northumberland,  for 
taking  away  their  corn  and  hay,  without  fetting  out  ibe 
tithe,  or  agreeing  for  it.     The  fubftance  of  the  ftated  cafe 
was,  that  they  claimed  to  be  exempt  from  paying  any 
tithe  at  all  for  thefe  lands,  upon  the  following  founda- 
tion, viz.  that  a  private  a6l  of  parliament  was  ,paflcd  in 
the  26  G.  2.  for  dividing  and  inclofing  the  common  call- 
ed   Fehon  common  :    That  the   lands  in   queftion  had 
been,  till  the  faid  year  (when  the  faid  common  was  (b 
divided  and   inclofed)  part  of  the  faid  common*  where- 
upon the  commoners  bad  ufcd  to  have  common  for  their 
cattle  levant  and  couchant :  That  90  acres,  part  of  the 
did  common,  were  by  the  laid  i&  of  parliament  allotted  to 
the  owner  of  ^wardland  demefbe^  under  which  faid  allots- 
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mepty  the  defiendanu  occupy  the  faid  90  acres,  formerly 
parcel  of  the  common,  but  now  made  parcel  of  SwardJaad 
demefne :  That  the  zSt  directs  that  the  divided  ianda  (be* 
forr  parcel  of  the  common)  ihall  be  holden  by  each  perlba 
to  whom  the  refpefiive  divifions  are  allott^,  fubjcd  to 
the  fame  charges  and  incumbrances,  as  their  own  former 
hmds,  to  which  they  are  allotted  and  Gon(blidated,  were 
before  fubje£i ;  and  it  is  declared  in  the  ad  itfelf,  that  it 
fhall  be  confidered  beneficially  to  the  faid  land-owners  to 
whom   the  refpedive  divifions  are  allotted  :   That  the 
owners  of  SwardJand  demefne  had  never  paid  tithe  of 
corn»  grain,  or  hay ;  having  been  always  exempt  from 
the  payment  of  tithe  of  corn  and  grain,  to  conitderation 
of  having  always  kept  in  repair  the  north  end  of  Felton 
church ;  and  being  exempt  from  the  payment  of  tithe  of 
hay,  under  a  modus.     The  queftion  was,  whether  the 
occupiers  of  thefe  90  acres,  late  parcel  of  the  common^ 
but  now  allotted  to  the  owner  of  Swardland  demefne,  are 
or  are  not  liable  to  the  payment  of  tithe  of  corn  or'hay. 
I  Mr,  Wallace,  who  argued  for  the  defendants,  con- 
tended, that  as  the  allotment  was  to  bear  all  the  burdens  of 
the  ancient  eftate  to  which  it  was  now  annexed,  it  ought 
therefore  to  enjoy  all  the  privileges  of  it :  And  as  this  an- 
cient eftate  was  exempt  from  tithes,  fo  alfo  ought  the  al- 
lotted 90  acres  to  be.     And  he  relied  on  the  cafe  of  Stock- 
well  and  Terry,  which  he  faid  vvas  as  follows :   Stock* 
ledly  re£)or  of  the  parifh,  filed  his  bill  againft  the  occu- 
pier of  fome  land  (then  plowed  up)  for  tithe  of  the  corn 
which  gfew  upon  it.     The  defendant  infiSed  upon  a  mo- 
dus of  15  s*  in  lieu  of  all  tithes  arifing  upon  the  Grange 
farm ;   and  that  the  Grange  farm  had  never  paid  any 
tithes*    Then  he  (hewed,  that  the  land  for  which  Stock- 
well  demanded  this  tithe  of  corn  by  his  bill,  had  been . 
part  of  a  Down  which  had  been  inclofed  by  a  private  ad 
of  parliament,  and  had  been  thereby  allotted  to  and  had 
ever  fince  continued  part  of  the  Grange  farm  ;  and  there- 
fore  ought  to  be  exempt  from  all  tithes,  as  weil  as  the 
Grange  farm  itfelf.     And  lord  Hardwicke  difmifled  the 
reAor's  bill,  fo  far  as  it  related  to  this  land  which  had 
been  Down-land,  and  was  fo  allotted  to  the  Grange  farm, 
— Mr.  Thurlow,  for  the  plaintiff,  argued,  thatnotwith« 
(landing  this  decree  in  Stockwell  and  Terry,  yet  in  the 
prcfent  cafe  (which  differs  much  from  that)  the  allotted 
common  is  not  exempted  from  the  payment  of  tithes.  This 
demand  of  the  impropriator  is  a  claim  of  the  tithe  of 
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Monafteries. 

Henton  Pr. 
Witham  Pr. 
Tauaton  Pr. 
Bath  Ab. 
Keynlaam  A->. 
Michelney  Ac. 
Buckland  Pr. 


Dela  Cm  Ab. 

Burton  upon  Trent. 
C^roouien  Ab, 


SL  EdmoDofburyAb. 
Butky  Ab.  — 

fiibcton  Ab.  — 

ixworcb  Pr.  — 


Merton  Pr.  — 

Shene  Pr.  — 

Chertfc?  Ab.         — 
Newark  Pr.  — 

St.  Marv  Overs  Ab. 
Seroiuiidrey  Ab.    — 


Xiewes  Ab. 

lloberts  bridge  Ab. 
%mA\t  Ab. 


Combe  Ab.  ^- 

Kenelworth  Ab.  — 

Meryval  Ab.  — 

Nuacatoo  Mon.  — 


Malmfbuiy  Ab. 
Bradcnft'^Krlc  Pr. 
Edington  Pr. 


XttDeff. 


Order. 


FoL^nded. 


Carth.  T.  Hen.  3. 
Ciirth.  fiy  Hen.  2. 
C.  Auft.  T.  Hen.  i. 
B«n.  —  T.  Hen.  3. 
C.  Auft.  T.  Hen.  i. 
Ben.  —  7^o. 
Cift.  —  T.  Ed.  I. 

StafFoid(hire. 

Cift.  —  1IS3. 
Ben.  —  T.  Eadred. 
Cift. 

Suffulk. 

Ben.  —  1020. 
C.  Auft.  1171. 
Cift.  —  1150. 
C.  Auft.  T.  W.  Conq. 

Surrey. 
C.  Auft.  1414. 
Carth.       1414. 
Ben.  —     666. 


C.  Auft.  1 1 06. 
C.  Auft.  iic6t 

Suflcx. 
Cun.       T.  W.  Ruf. 
Cift.  —  T.  Hen.  2. 
Bl.  M.     ic66; 

Warwickfliire. 
Cift.  —  T.  Stcph. 
C.  Auft.  T.  Hen.  i. 
Cift.  —  1 148. 
htn.  —  T.  Hen.  2. 

Wilifliire. 

Bco.  —  ab.  670. 

C.  Auft.  T.  W.  Conq. 

C.  Auft.  I3S2« 
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therefore  thtt  die  allotted  lands,  which  had  been  part  of 
that  wa&e  and  common,  having  been  fubje^  to  tithe!)  be- 
fore the  allotment,  muft  remain  liable  to  them  after  it: 
trhich  they  held  to  differ  materially  from  the  cited  cale^ 
where  the  modos  did  extend  :o  tne  wafie  and  common* 
And  lord  Mansfield  faid,  that  the  cafe  of  Lambert  add 
Camming  was  determined  upon  the  fame  ground  as  lord 
Hardwicke's  decree  went  upon  in  the  cafe  of  Stockwell 
tnd  Terry;  namely.  That  what  was  before  exempt«l 
fliall  remain  exempted ;  and  what  was  not  oefore  exempt* 
cd  (hall  pay  tithe.    Bumw^  Maws/.  1375* 


IV.  Of  modus's,  or  exemptions  from  payment  of 
tithes  in  kind  i  and  therein  of  cuftom  and 
prcfcription. 

I.  The  diflFerence  between  cuftom  and  prefcription  is  DiflTerMcete* 
this :   Cuflom  is   that   which   gives  right  to  a  province^  ^^'^^'^ 
county,  hundred,  city,  or  town,  and  is  common  to -all       ^  '*f«*«^ 
within  the  refpedive  Irmits ;  in  pleading  of  which  it  ia 
alledged,  that  in  fuch  a  county,  or  the  like,  there  is  and 
time  out  of  memory  hath  been  fuch  a  cuftom  ufed  and 
approved  therein.     Gihl^  674. 

Pnfcription  is  that  which  gives  a  right  to  fome  particu- 
lar houfe,  farm,  or  other  thing :  in  pleading  of  which  it 
is  alledged,  that  all  they  whofe  eftate  he  bath  in  fucla 
lanS,  have  time  out  of  mind  paid  fo  much  yearlv,  or  the 
like,  in  full  fatisfadion  of  all  tithes  arifing  on  thofe  lands* 

Cii/.  674.  (O 

!•  Cnftom  and  prefcription  are  either  de  non  deciman*  De  o«ii  4<ci« 
do,  or  de  modo  decimandi :  »tnd«, 

De  non  decimando  is,  to  be  free  from  the  payment  of 
tithes,  without  any  recompence  for  the  fame.     Concern*^ 


(r)  And  there  is  this  difference  between  a  prefcriptive  and 
coftomary  modas,  that  the  former  is  annexed  to  the  lands 
which  ic  covers,  whereas  the  latter  exiils  in  notion  of  law, 
independent  of  the  laods,  by  force  of  the  cuftom  of  the  didridt. 
In  aprefcripcive  modus,  therefore,  the  lands  muft  be  dednite, 
mad  not  habde  to  (hifc.  And  therefore  a  bill  to  eftablidi 
m  nodus  for  every  ancirnt  farm,  but  not  fetcing  out  the  abut* 
sals  of  each,  was  difmiiTed,  altho'  it  was  dated  that  the  whole 
pahlhconfifted  of  andeot  farms.  Scott  v.  AUgood.  i  Anfi.  i6. 
rid.iM/ra»  8i^io. 
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At  cW  cioir  of  the  iScimden.  the  tcS^ 
cbargjod  from  parincot  of  oihci  chr«e  Icvctal 
cicbcr  bv  the  pope's  colb.  Of  bf  dieir  eriwr  m 
or  b^  axDpofiuoo :  which  difcharw  wooU  hai 
and  czjM^rd  with  che  tpiiicoal  bodiet  whcrrvaio  tWy 
aoncaed,  if  ir^  Bid  ooc  bcca  ooamiDed  bv  dbc  iprnJ 
daoiC  abovcBcoiioocd  (as  it  hippcoetf  lo chole  vbicb  wov 
diflblrcd  bv  the  ocAcr  ftatnin  oiF  di&ncioo,  far  waatcl 
fuc^  cUufe).  And  by  the  <aid  du^  alio  is  creMod  a  k« 
AlUurge,  which  ira»  not  bdbrc  at  the  €nmmam  Uv,  iwi 
is,  pdwij  §/  ihg  f^j'Ji"*  ci  the  parfDoaee  and  laod  lii^iftit 
ID  the  CuK  haad :  for  if  the  muoafcty  at  the  tine  el 
the  diiUutioD,  wu  ftxfed  of  the  laodt  aod  rodory*  aoJ 
had  paid  no  titr;cs  within  the  oiea>ory  ef  dlo  liar 
the  lands ;  thofe  lasdi  fluU  now  be  eieiDpced  froob  pa^ 
flicot  of  tithe,  by  a  luppoHed  perpetual  ccisr  of  podefioo; 
becautc  the  (^me  pei fons  that  had  tte  lands,  having  a!& 
the  parfboage,  they  CQu<d  not  paj  tithes  to  tkemfdvcH 
C§d.  383.     Ar9.  241,  248. 

But  tno'  bf  fuch  unioo  the  peribos  (b  pcfiefied  weft 
difcharged  from  the  pa\  ment  of  tithes,  yet  the  lands  were 
pot  abfoiuulj  difc barged  of  the  riu-.es  :  for  up^ca  ary  dif- 
union  that  might  happen,  the  payoicDt  of  litbes  ag;aio  re- 
vived :  fo  that  the  union  only  I'ufpenced  the  paymcott 
but  was  no  abicluie  difdiarge  of  the  tith^  themlcjrcs. 
And  therefore  fuch  union  is  not  to  be  pleaded  as  a  diA 
charge  from  tithes,  but  onSy  as  a  ciCl barge  from  the  pay- 
ocot '.  f  tiibes.     Bib,  248. 

And  fuch  union  mutl  appear  to  have  had  tkeSe  four 
quali:ies  :  Firfi,  it  muft  ha^e  bctnju/ii  tr.at  i«,  c'aimcd 
by  rig'.:,  and  gooi  and  lawful  title ;  and  not  by  cijkha 
or  otiier  tcrticui,  tnjuf^,  cr  unlawful  2ct:  for  fuch  an 
union  wojIc  rot  h«ve  been  a  good  cifcharge  within  the 
ft«cat?.  Sccor.cl.,  it  mufl  have  been  iqu^\  that  if, 
there  n^uit  ha-.e  been  2  fee  Lxnp'e  both  in  the  !«nis  aci  in 
the  tiihci;  as  wc*  cf  the  Unds  upon  which  the  tithes 
are,  23  of  the  parf  nzge  or  rectory:  for  if  tncfe  religious 
peilc-ns  had  held  but  by  lei  e,  chit  hid  o^t  Deen  (iich  a 
unity  a>  the  (latuie  in: ended.  Thirdly,  it  oiuft  hare  been 
frui  that  is,  i^z^  from  the  pa\ment  of  any  tithes  in  any 
snacr.er;  fr^r  if  the  ^bbcu,  or  their  farmers,  or  their  te- 
nants at  wi'i  or  U-j  years,  had  pad  any  mar.nrr  of  tithes 
\itioft  the  dilTolbtion;  it  may  be  «lledged  as  a  fuficient  bar 
to  avoid  the  unity  pleaded  in  difcharge  of  tithes.  Fourth* 
ly,  it  mufl  have  been  ftrpitua!^  time  out  of  mind^  that 
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fiich  relrgiout  houfes  were  endowed,  and  fitch  religioui 
perfoQs  mud  have  had  in  their  hands  both  the  redo^y  and 
lanfds  united,  perpetually,  and  without  interruption,  be- 
fore the  memory  of  man,  or  (as  it  feeiiis  according  Co  the 
rule  of  the  common  law)  before  the  firfl;  year  of  king 
Richard  the  firft,  difcharged  of  tithes :  for  if  by  any  re* 
cords,  or  ancient  deeds,  or  other  legal  evidence,  it  can  be 
made  to  appear,  that  either  the  lands  or  the  refiory  came 
ao  the  abbey  fince  the  faid  firft  year  of  king  Richard 
the  firft,  fuch  union  cannot  be  faid  to  be  perpetual. 
B^.  250. 

And  moreover,  the  lands  of  fuch  houfes  diflblved  at 
liforefaid,  iball  be  free  from  the  payment  of  tithes  only  fo 
far,  as  they  were  free  in  the  hands  of  the  churchmen^ 
namely,  whilft  they  are  in  the  bands  and  manurance  of 
the  owners  thereof  j  and  therefore  it  is  neceOafy  for  the 
party  who  would  have  the  advantage  of  this  privilege,  ex- 
prefsly  to  (hew  and  aver,  that  the  lands  are  in  his  hands 
and  manurance :  for  to  fay  that  he  is  feifed  of  the  lands 
is  not  fufScient ;  for  he  may  be  feifed  thereof,  and  yet 
another  manure  them.  Comyns^  498*  Fox  and  Bardwell, 
£•  8  G.  2.     JFoad.  b.  2.  c.  2, 

It  hath  been  held  alfo,  that  a  tenant  in  tail,  who 
hath  an  eftate  of  inheritance,  (hall  be  difcharged  in  vir- 
tue of  the  daufe  aforefaid,  (6  long  as  he  occupies  the 
lame  himfelf ;  but  that  unity  of  pofTeffion  doth  not  dif- 
charge  a  copyholder  (though  a  prior  in  that- cafe  was 
feifed  in  fee  of  the  manor  of  which  it  was  parcel,  and 
was  alfo  impropriator) ;  much  lefs  a  tenant  for  life  or 
years.  Qib/.  673^  [For  in  fuch  cafe,  the  pofTeffion  is 
in  th^  copyholder  or  other  tenant,  and  not  in  the  land* 
lord  or  leiTor  i  and  confequently  it  is  not  a  unity  of  pof- 
feffion  (0).] 

But  it  is  otherwife  with  regard  to  the  king;  whofe 
htmcn  fliall  be  difcharged  of  fuch  tithes,  as  the  fpiritual 
perfons  were,  becaufe  the  king  cannot  cultivate  the  lands 
himfelf.  And  fo  long  as  the  king  hath  the  freehold,  bis 
farmers  fbaJl  have  fucb  privilege:  but  if  after  having 
leafed  them,  he  (hall  fell  the  fame,  or  fhall  grant  over  the 
revergon;  then  the  farmers  fhall  pay  tithes.  And  it  hath 
been  ifaijd,  that  this  privilege  extends  no  further  than  to  the 


{0)  Hadrti  174.    M9Qri  219.  534« 

king's 
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alien  any  of  the  lands  for  which  he  is  fo  difcharged  of 
tithes,  his  patentee  Oiall  pay  tithes  $  and  not  only  foy  but 
the  prefcription  is  deftroyed  for  ever,  altho*  the  fame 
lands  ihould  afterward:)  come  into  the  king's  hands  agaio^ 
by  efcheat)  or^iherwife.     Hardr.  315, 

10.  In  the  cafe  of  Lambert  and  Cummingy  M.  1723;  CommMiapp«r< 
On  a  bill  for  tiches  in  the  parifli  of  Warton  in  the  coun-  («»*'><• 
ty  of  Lancafler,  it  was  decreed,  tfiat  an  exemption  of  an 
cftaie  from  tiches  (hall  extend  to  a  common  appurtenant 
to  fuch  eftate.     £tf»^.  138. 

July  15,  1748,  Stociwiil  onJTerry^  A  bill  was  brought 
by  the  re£lor  for' payment  gf  tiches  in  kind  of  300  acres 
of  land.  Two  bars  were  fet  up;  the  firft,  general,  to 
all  the  acres,  the  fiatute  of  2  Ed.  6.  by  which  waQe 
ground,  improved  into  arable  or  meadow,  (hail  not  pay 
tithes,  tilt  feyen  years  after  the  improvement  is  com- 
pleated ;  as  to  which,  fhe  cafe  appeared  that  the  land 
in  queftron  was  a  common  field  for  (heep,  horfes,  and 
cows,  but  not  fie  for  fattening  them,  being  over-run 
with  bruOi-wood,  briars,  and  other  weeds ;  the  parfoa 
was  incitled  to  tithes  of  calves,  milk,  woo),  and  the  like» 
out  of  it ;  and  it  was  proved  to  be  worth  2  s.  an  acre  be* 
fore  it  was  improved  :  and  as  to  this,  the  court  was  of 
opinion,  that  it  is  not  fuch  land  as  ought  to  be  exempt- 
ed  by,  the  ftatute  in  the  name  of  barren  land.  The  other 
bar  fet  up  was  particular  to  48  acres,  parcel  thereof; 
as  to  which,  an  agreement  had  been  entered  into  between 
the  defendant  and  the  paifon,  and  thofe  who  had  right 
to  feed  in  the  common,  for  the  making  an  inclofure  ; 
and  an  a£t  of  parliament  was  pallcrd  for  that  purpofe,  by 
which  they  enjoy  all  their  rights  in  feveraity,  as  xhiy  did 
their  rights  of  common  before.  Thefe  48  acres  were 
allotted  to  the  defendant,  in  lieu  of  his  common  ;  aiul 
the  queftion  was,  Whether  this  was  flill  covered  by  a 
moduj,  which  had  been  paid  for  it  before  ?  For  the 

plaintiff  it  was  argued,  that  thefe  48  acres  are  of  ano* 
jtbar  nature,  and  not  to  be  covered  by  it.  If  there  is  a 
modus  for  any  thing,  and  a  new  part  is  joined  to  it,  that 
^uMition  mud  be  paid  for;  as  if  a  modus  for  two  mills, 
aod  a  third  is  added,  the  modus  will  not  cover  it;  fo  if 
foi  a  garden,  and  an  addition  Is  made  to  it ;  if  a  buck9 
.and  a  doe^are  paid  for  a  park,  and  it  be  difparked,  tithes 
jnuft  be  paid  for  iti — For  the  defendant  it  was  argued^ 
that  the  general  view  of  the  agreement  and  of  the  a<9  of 
parliament  was>  that  none  Ihould  be  prejudiced;  and 

that 
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diat  It  Qiould  be  exsdly  in  the  iame  fitiucioii  at  htSoKp 
except  th2t  it  fhould  not  be  in  coanBOS.    But  the  cos* 
firudioo  contended  for,  will  give  the  pirfim,  whole  fsr- 
jner  right  was  preferved,  whit  he  had  not  brfofC.         By 
the   lord  chancellor  Hardwicke :  I  am  of  opiDioii  thU 
the  48  acres   are  covered  bv  the  modus*     I  admit  the 
cafe  mentioned,  and  that  by  difparking  the  modus  h\^ 
and  i^  the  owner  difparks  pait,  be  fhaU  pay  the  fame 
dus,  and  alfo  tithes  in  kind  for  what  n  difparked, 
St  was  paid  in  nacure  of  a  franchife,  and  oot  for  lands. 
Sut  foppofe  the  owner,  with  confent  of  the  parlbn*  diC- 
|»arks  fooie  to  be  enjoyed  as  bcbn ;  I  (hould  thiak*  h 
was  the  incumbent's  intent^  that  it  (hould  be  Hill  csijoy- 
cd  as  part  of  the  park,  and  no  tithes  io  kind  fliould  be 
paid  for  it ,  for  otherwife  the  agreement  with  the  parlba 
would  be  ufclefs.     So  if  this  agreement  had  been  baweea 
the  lord  of  a  manor  and  the  other  commoners  witfaoat  the 
parfon,  and  they  bad  turned  it  into  feveral  ownerihips, 
it  would  be  liable  to  the  right  to  tithes,  which  the  icfior 
had  over  the  whole  parifli.     But  here  has  been  an  agree* 
meot  by  aA  of  parliament,  to  which  the  parfoo  was  par- 
ty ;  and  alcho*  the  recital  ufes  only  general  words,  yet  it 
Ihews  plainly  the  intention  of  the  parties  to  be,  diat 
every  perfon  (hould  enjoy  his  allotment  in  the  fame  man- 
ner aa  he  did  the  thing  in  lieu;  and  that  was  fubjeA  to 
the  modus.     Let  the  bill  therefore  be  difmifled  as  to  the 
48  acres ;  and  as  to  the  reft,  an  account  be  taken  of  the 
feveral  tithes  to  be  paid,     i  Fezey  115. 

£'  3  G.  3.     Meruffier  and  JVafJon,     This  was  a  cafe 
referved  from  the  northern  circuit,  in  an  adioo  by  a  lay 
impropriator,  againft  the  occupiers  of  lands  in  the  pa- 
ri(h   of  Felton  in   the  county    of  Northumberland,  for 
taking  away  their  corn  and  hay,  without  fettine  out  the 
tithe,  or  agreeing  f^r  it.     The  fubftance  of  the  ftated  cafe 
was,  that  they  claimed  to  be  exempt  from  paying  any 
tithe  at  all  for  the(e  lands,  upon  the  following  fouoda- 
tion,  viz.  that  a  private  a^  of  parliament  was  ^pafled  in 
the  26  G.  2.  for  dividing  and  inclofing  the  common  call- 
ed  Felton  common  :    That  the   lands  in   queftion  had 
been,  till  the  faid  year  (when  the  faid  common  was  (b 
divided  and   inclofed)  part  of  the  faid  common,  where* 
upon  the  commoners  had  ufcd  to  have  common  for  their 
cattle  levant  and  couchant :  That  90  acres,  part  of  the 
(aid  common,  were  by  the  Ciid  ad  of  parliament  allotted  to 
the  owner  of  £wardland  demelne  i  under  which  (aid  allot- 

snent. 
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neDt»  the  defcndaoti  occupy  the  faid  90  acres^  formerly 
parcel  of  the  common,  but  now  made  parcel  of  SwardJand 
demcToe :  That  the  ad  direfb  that  the  divided  lands  (be* 
forr  parcel  of  the  common)  fliall  be  holden  by  each  perfoa 
to  whom  the  refpedive  divifions  are  allott^,  fubjed  to 
the  fame  charges  and  incumbrances,  as  their  own  former 
lands,  to  which  they  are  allotted  and  consolidated,  were 
before  fubje£l ;  and  it  is  declared  in  the  a£l  itfelf,  chat  it 
ihall  be  coofidered  beneficially  to  the  fi&id  land-owners  to 
whom   the  refpedive  divifions  are  allotted  :   That  the 
owners  of  SwardJand  demefne  had  never  paid  tithe  ot 
corn,  grain,  or  hay ;  haying  been  always  exempt  from 
the  payment  of  tithe  of  corn  and  grain,  in  conltderatbn 
of  having  always  kept  in  repair  the  north  end  of  Feltoa 
church ;  and  being  exempt  from  the  payment  of  tithe  of 
hay,  under  a  modus.     The  quefiion  was,  whether  the 
occupiers  of  thefe  90  acres,  late  parcel  of  the  common^ 
but  now  allotted  to  the  owner  of  Swardland  demefne,  are 
or  are  not  liable  to  the  payment  of  tithe  of  corn  or  hay. 
■    II    Mr,  Wallace,  who  argued  for  the  defendants,  con* 
tended,  that  as  the  allotment  was  to  bear  all  the  burdens  of 
the  ancient  eftate  to  which  it  was  now  annexed,  it  ought 
therefore  to  enjoy  all  the  privileges  of  it :  And  as  this  an- 
cient eftate  was  exempt  from  tithes,  fo  alfo  ought  the  al- 
lotted 90  acres  to  be.     And  he  relied  on  the  cafe  of  Stock- 
well  and  Terry,  which  he  faid  was  as  follows :   Stock- 
well,  TcQoT  of  the  parifh,  filed  his  bill  againft  the  occu- 
pier of  fome  land  (then  plowed  up)  for  tithe  of  the  corn 
which  grew  upon  it.     The  defendant  infified  upon  a  mo- 
dus of  15  s.  in  lieu  of  all  tithes  arifing  upon  the  Grange 
farm ;   and  that  the  Grange  farm  had   never  paid  any 
tithes.    Then  he  (hewed,  that  the  land  for  which  Stock- 
well  demanded  this  tithe  of  corn  by  his  bill,  had  been . 
part  of  a  Down  which  had  been  inclofed  by  a  private  2£t 
of  parliament,  and  had  been  thereby  allotted  to  and  had 
ever  fince  continued  part  of  the  Grange  farm  ;  and  there- 
fore ought  to  be  exempt  from  all  tithes,  as  weil  as  the 
Grange  farm  itfelf.     And  lord  Hardwicke  difmifled  the 
rcdor's  bill,  fo  far  as  it  related  to  this  land  which  had 
been  Down-land,  and  was  fo  allotted  to  the  Grange  farm^ 
—Mr.  Thurlow,  for  the  plaintiff,  argued,  that  notwith« 
{landing  this  decree  in  Stockwell  and  Terry,  yet  in  the 
prefent  cafe  (which  differs  much  from  that)  the  allotted 
common  is  not  exempted  from  the  payment  of  tithes.  This 
demand  of  the  impropriator  is  a  claim  of  the  tithe  of 
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corn,  grain,  and  hay.  But  com,  grain,  tnd  haftoM 
not  be  part  of  what  grew  on  a  conniion.  The  Citfaea 
that  arofe  upon  this  common  (appendant  to  Swardhod 
demerne)  could  have  been  only  thhes  of  agiftDent,  or  of 
Iambs,  calves,  wool,  milk,  and  other  thinga  dn(  covU 
be  ihe  produce  of  a  common.  Now  a  modva  or  other 
compenfation  muft  be  in  lieu  of  thefe  fpecific  tidies. 
This  exempiion  therefore  cannot  relate  to  any  other 
tithes,  but  fuch  as  could  in  their  nature  have  arifen  out 
of  the  common,   whilil  it  continued   common^  Bf 

lord  Mansfield  chief  juftice:  The  cafe  of  Stockwell  and 
Terry  differed  very  much  from  the  prefent  cafe.  The 
modus  infifted  upon  in  that  cafe  extended  to  all  kinds  of 
tithes  ;  whereas  the  exemption  infifted  on  in  the  prefent 
cafe  is  confined  to  the  fpecific  land  called  Swardland  de- 
roefne,  and  doth  not  extend  to  the  right  of  common. 
Here  is  no  equivalent  at  all  for  the  tithes  of  agiftment, 
of  wool,  millt,  lambs,  or  any  other  tithes  of  fuch  a  kind 
as  could  arife  upon  a  common.  The  equivalent  goes  only 
to  corn,  grain,  and  hay ;  the  tithe  whereof  could  not 
arife  upon  the  common^  whi!ft  it  remained  a  common. 
In  Stockwci!  and  Terry,  the  re£!or  was,  as  owner  of  the 
glebe,  a  party  to  the  ac^  of  parliament :  Here,  the  im- 
propriaci  r  is  not  jl  party  to  this  act  of  parliament.  And 
there  the  modus  covered  the  right  of  common  ;  it  was  a 
modus  of  15  s.  which  wa^  paid  for  the  Grange  farm,  in 
lieu  ot  all  tiihes  arifsit^  upcn  it»  and  of  all  the  tithes  of 
all  the  cow.<  and  (heep  belonging  to  that  farm  thatlhould 
be  depa (lured  on  the  faid  Down,  which  was  afterwards 
inclofcd  ^nd  allotted  to  ir.  So  th:.t  the  modus  covered  not 
only  the  Grange  farm  itfcU  uith  its  appurtenances,  but 
the  common  alio,  which  is  not  the  prefent  cafe.  In 
that  cafct  Lord  Ilardwickc  decreed,  tiiat  the  modus  (bould 
ftand  fur  the  allotted  JanJs,  as  well  as  for  the  Granze 
farm  ^nd  its  appurtenances ;  and^  accordingly,  he  dif- 
milTcd  the  Ml!  as  to  thofc  ].;nJs,  which  the  modus  covered  : 
But  as  to  all  the  other  hn 's  cf  the  common,  which  had 
before  u(cd  to  pa)  tithe  of  Hcod,  agiftment,  and  other 
fmall  tith'TS,  he  decreed  an  account.  Here,  all  rights  arc 
faved,  generally,  by  this  ail  o:  26  G.  2,  Confequently, 
the  impropriator's  rijht  to  tiihes  remains :  And  there  is 
no   need    to    fliew   how   they   are   due  ;    becaufe   they 

are  due   of  common   right. The  whole  court  were 

very  clear,  that  in  the  preient  czk  the  exemption  and 
modus  did  not  extend  to  the  wafte  and  common ;  and 

therefore 
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therefore  thtt  the  allotted  lands,  which  had  been  part  d 
that  waSe  and  common,  having  been  fubje^  to  tithe!)  be- 
fore the  allotment,  muft  remain  liable  to  them  after  it: 
trhich  they  held  to  differ  materially  from  the  cited  cale^ 
where  the  modus  did  extend  :o  fie  wafie  and  common* 
And  lord  Mansfield  faid,  that  the  cafe  of  Lambert  add 
Gumming  was  determined  upon  the  fame  ground  as  lord 
Hardwicke's  decree  went  upon  in  the  cafe  of  Stockwell 
and  Terry;  namely.  That  what  was  before  cxempt«l 
Iball  remain  exempted ;  and  what  was  not  oefore  exempt* 
ed  (ball  pay  tithe.     Burrnu^  Mans/.  1375* 


IV.  Of  modus's,  or  exemptions  from  payment  of 
tithes  in  kind  -,  and  therein  of  cuftom  and 
prefcription. 

1.  The  diflFerence  between  cuftom  and  prefcription  ia  DiflTerMcete* 
this :   Cuflom  is   that   which  gives  right  to  a  province^  tTT^^'k!^. 
county,  hundred,  city,  or  town,  and  is  common  to  all       ^  »«f«*«^ 
within  the  refpedive  Irmits ;  in  pleading  of  which  it  ia 

alledged,  that  in  fuch  a  county,  or  the  like,  there  is  and 
time  out  of  memory  hath  been  fuch  a  cuftom  ufcd  and 
approved  therein.     Gihi.  674. 

Pnfcription  is  that  which  gives  a  right  to  fome  particu- 
lar houfe,  farm,  or  other  thing :  in  pleading  of  which  it 
is  alledged,  that  all  they  whofe  eftate  he  hath  in  fuch 
Iaii8,  have  time  out  of  mind  paid  fo  much  yearly,  or  the 
like,  in  full  fatisfadlion  of  all  tithes  arifing  on  thofe  lands* 

c**/.  674.  (0 

2.  Cnftom  and  prefcription  are  either  de  non  deciman*  De  o«ii 
do,  or  dc  modo  decimandi :  »tod«. 

De  non  decimando  is,  to  be  free  from  the  payment  of 
titbes,  without  any  recompence  for  the  fame.     Concern*" 


(r)  And  there  is  this  difference  between  a  prefcriptive  and 
'  Cflftomary  modas,  that  the  former  is  annexed  to  the  lands 
which  ic  covers,  whereas  the  latter  exiils  in  notion  of  law, 
iadependent  of  the  laods,  by  force  of  the  cuftom  of  the  didridt. 
Ia  aprefcriptive  modus,  therefore,  the  lands  mufl  be  definite, 
aad  not  liable  to  (hifc.  And  therefore  a  bill  to  eftab'^lidi 
a  modus  for  every  ancirnt  farm,  but  not  fetting  out  the  abut* 
tab  of  eacb,^  was  difmiiTedf  altho'ic  was  dated  that  the  whole 
pariih  coniifted  of  ancient  farms.  Scoti  v.  Jligood,  i  Jmft,  i6. 
r^d.itr/rra»  %iiho. 
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ing  which,  the  general  rule  is*  that  no  Ityman  cu  pie- 
fcribe  in  non  decimando ;  that  it,  to  be  difcharged  abfi>« 
lutely  of  the  payment  of  citbes,  and  to  pay  Bothing  m 
lieu  thereof  i  unlefs  he  begin  his  prercription  in  z  id^ 
OU8  or  ecclefiaflical  perfon»  and  derive  a  title  to  it  by  iS 
of  parliament      As   in  the  cafe  of  Brearj  ud  Atmai^t 
Nov.  i8,  1762.     In  the  exchequer.     Mr.  Brgary^   rcAor 
of  Middlecon  upon  the  Woulds  of  YorUhirCy  brought  hia 
bill  againft  Mr.  Aianby  one  of  his  pariCbioners,  fok*  grcil 
and  fmall  tithes  arifing  from  the  defendant's  Janda.    The 
defendant  by  his  anfwer  iofiiled,  that  part  of  hia  farm 
bad  lime  out  of  mind  been  exempt  from  payment  of  tithes 
of  any  kind,  or  any  modus  or  compcnfation  in  lieu  there- 
of;  and  by  his  witnefies  proved,  thax  no  tithe,  modus, 
or  compensation  had  within  the  memory  of  mao  been  paid 
for  fuch  part  of  hi^  farm.     The  court,  at  the  hearing  of 
the  caufe,  was  clearly  cf  opinion,  that  the  mere  non-pay 
ment  of  tithes,  tho*  for  time  immemorial,  would,  not  be 
an  exemption  from  payment  of  them,  without  fctting  out 
and  tdabhlhing  fuch  exemption  to  have  arifen  from  the 
lands  having  been  parcel  of  one  of  the  greater  abbics; 
and   therefore  decreed   the  defendant  to  account  for  the 
tithes  of  that  pait  of  his  ellate  for  which  he  claimed  the 
faid  exemption. 

But  all  fpiritual  and  religious  perfons,  as  bifliops,  deam, 
prebendaries,  parfons,  vicars  (as  heretofore  abbots  and 
priors),  may  prefcribe  generally  in  non  decimando,  for 
they  are  more  favoured  than  lay  perfons ;  for  this  is  flill 
in  a  fpiritual  perfon,  ai:d  fo  nothing  is  taken  from  the 
cHurch  :  for  fuch  fpiritual  perfon  was  capable  of  a  grant 
of  tithes  at  the  common  law  in  pernancy.  And  hence  it 
is  that  the  parfon  or  vicar  of  one  pariCb,  that  bath  part 
of  his  glebe  lying  in  another  parifli,  may  prefcribe  in  noo 
decimando  for  it ;  that  is,  (as  hath  been  faid]  to  be  free 
from  the  payment  of  any  manner  of  tithe  for  the  fame. 

I  RolPs  Mr.  653. 

But  this  general  rule,  that  none  but  fpiritual  perfbnl 
or  corporations  may  prefcribe  in  non  decimando,  it  to  be 
undeiltood  with  ievcral  exception*";  as,  firft,  that  the 
king,  as  being  mixta  perfon  a,  may  prefcribe  de  non  deci« 
mando  \  by  the  lame  reafon  that,  as  fuch,  he  is  capable 
of  tithes.     Gihf.  674. 

Alfo,  the  kllee,  tenant  at  will,  and  copyholder  of  a 
fpiritual  perfon,  tho'  a  layman,  (hall  in  this  refpeA  enjoy 
the  exemption  of  the  Icflbr,  who  is  fuppofed  to  reap  the 
benefit  of  it,  in  referving  fo  much  the  greater  rents  bf 
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feaibn  of  fuch  exemption,    i  RolPs  Atr^  653*   Dt^.  p.  %. 
r.  16. 

In  the  care  of  Suphinf9n  and  Hillj  H.  a  G.  3.  An  ac- 
tion  was  brought  upon  the  ftatute  of  Ed.  6.  for  the  pajr* 
tnent  of  tithes  of  corn  and  jgrain.  The  defendant  pleaded 
the  general  ifliie,  Nil  debet :  And  the  caufe  came  on  to  be 
tried  before  Mr.  juftice  Bathurft  at  Appleby  affizes,  Aug. 
14,  1760.  Upon  the  trjal  it  appeared,  that  the  lands 
whereon  the  corn  mentioned  in  the  declaration  grew,  were 
and  iipmemorially  had  been  cuftomary  lands,  parcel  of  the 
manor  of  Morland  in  the  county  of  Weftmorland,  and 
holden  of  the  lord  thereof  for  the  time  being :  That  the 
faid  manor  of  Morland,  and  the  appropriate  re£tory  of 
St.  Michael's  Appleby,  were  parcel  of  the  pofieilion  of  the 
priory  of  Wetheral  in  the  county  of  Cumberland,  which 
was  one  of  the  larger  diflblved  monafteries,  and  was  veft* 
cd  in  the  crown  by  the  ftatute  of  31  Hen.  8.  and  that 
the  prior  of  the  faid  priory,  at  the  time  of  the  difflblutio«^ 
Was  and  had  be.en  immemorially  feifed  of  the  faid  manor 
with  the  appurtenances,  in  his  demefne  as  of  fee,  ia 
right  of  his  priory :  and  alfo  of  the  appropriate  redory 
of  St.  Michael^s  Appleby,  and  the  tithes  there.  It  alfo 
appeared,  that  the  faid  manor  and  appropriate  redory  being 
fo  vefted  in  the  crown,  the  fame  was  in  due  manner  grant* 
ed  to  the  dean  ant)  chapter  of  Carlifle  in  fee  1  and  that 
they  are  ftill  feifed  thereof  in  fee,  in  right  of  their  church  1. 
and  that  the  prefent  defendant  was  the  cuOomary  tenant 
aiid  occupier  of  the  faid  lands  whereon  the  faid  corn  grew, 
during  the  time  in  the  declaration  mentioned ;  and  held 
the  fame  of  the  faid  dtan  and  chapter,  as  of  their  faid  ma- 
nor of  Morland  :  That  the  plaintiff  is  farmer  of  the  corn 
and^rain  tithes  growing  and  arifing  within  the  territories 
of  Bondgate,  within  the  parifh  of  St.  Michael's  Appleby 
aforefatd  )  and  the  lands  whereon  the  corn  grew,  lie  in  the 
territories  and  parifh  aforefaid.  It  appeared,  that  no  tithes 
had  ever  been  yielded  or  paid  for  or  in  refpe£t  of  the  faid 
lands.  It  alfo  appeared,  that  all  the  other  cuftomary  te* 
nahts  of  the  faid  manor  pay  tithe.  It  alfo  appeared^  that 
this  was  the  only  cuftomary  tenant  belonging  to  the  faid 
manor,  which  was  within  the  faid  parifh  of  St.  Michael's. 
Whereupon  a  verdi^  was  found  for  the  plaintiff,  fuhje^l; 
to  the  opinion  of  the  court  of  king's  bemh,  upon  the  foU 
lowing  queftion  \  Whether  the  defendant  could  in  this  cafe 
list  up  any  prcfcription,  which  would  by  virtue  of  the  fta- 
tute of  31  Hen.  8.  exempt  him  from  the  payment  of  tithe. 
»»For  the  plsintifF,  it  was  argued,  that  the  fadl  ftated. 
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Alfot  a  county^  or  part  of  a  county  miy  well  plead  a 
mftom  de  non  decimando,  in  refpefl  of  this  or  that  par« 
ticiilfr  tithe ;  at  hath  heen  pleaded  and  allowed  in  the  cafe 
if  tithe  milk  of  ewes*  and  of  tithe  of  underwood  in  the 
wild  of  Kient  and  in  forty  pariCbes  in  the  wild  of  Suflex. 
But  a  fiiigle  pariOi  may  not  prefcribe  de  non  decimando 
For  particular  tithes  ;  nor  may.  any  larger  diftrid  plead  a 
niftom  abfolUtely,  to  have  their  lands  freed  from  the  pay* 
nent  of  all  tithes,  without  any  thing  in  lieu.  And  left 
this  allowance  of  a  cuftom  de  non  decimando  to  layment 
in  any  cafe  Ihould  feem  to  break  in  upon  the  general 
rule,  the  diftindion  which  hath  been  laid  down  is  this ; 
that  in  things  tithable  by  cuftom  only,  and  not  de  jure, 
a  county  or  hundred  may  prefcribe  in  non  decimando  gc« 
nerally,  for  in  that  cafe  they  are  difcharged,  without  a 
niftom  to  the  contrary ;  fo  that  it  is  but  to  infift  upon  the 
Eild  right,  againft  which  the  cuftom  hath  not  prevailed : 
but  for  things  which  are  tithable  de  jure,  a  county  or 
bimdred  cannot  prefcribe  in  non  decimando,  no  more 
than  a  particular  perfon  (  for  it  would  be  abfurd  to  fay^ 
diat  a  hundred  fliall  prefcribe  in  non  decimando,  where 
the  particular  perfons  of  which  it  confifts  cannot  fo  pre* 
(cribe.     a  Sclk.  655.     L.  Raym.  187.     Gihf.  674. 

It  was  long  a  queftion  undetermined,  whether  a  lay 
impropriator,  as  well  as  a  clergyman,  be  intiiled  to  re« 
Dover  the  tithes  without  proving  payment ;  or  whether  a 
MNi  decimando  may  be  pleaded  againft  a  lay  impropriator : 
But  In  the  cafe  of  Benf§n  and  Olivr^  T.  1730,  in  the  ex- 
diequcr  %  Pengelly  chief  baron  delivered  it  as  his  opinion^ 
tiiat  a  lay  impropriator  is  under  no  necelBcy  of  proving 
payipent  of  tithes  unto  him.    Bunb,  274- 

So  in  the  cafe  of  lady  Charlton  againft  Sir  Blundel  CharU 
\m^  in  the  fame  court ;  lord  chief  baron  Reynolds  de« 
clared  it  as  bis  opinion,  that  there  can  be  no  prefcrip* 
ttoo  in  non  decimando  againft  a  lay  redor,  any  more 
than  againft  a  fpiritual  redor,  and  that  they  are  equally 
tntitled  to  tithes  of  common  right;  and  that  it  is  fuffi* 
nent  for  a  lay  redor  to  lei  forth  in  a  bill  that  be  is  feifed 
iS  the  impropriate  reilory ;  and  if  he  makeih  out  hia 
jtle  to  that,  it  will  be  fufficient,  without  putting  him  to 
the  proof  of  having  received  tithes. .  And  to  this  opi* 
lion  baron  Comyns  feemed  to  aflent ;  but  he  made  a  dtf* 
in£lioo  between  one  who  fets  up  a  title  to  the  redory, 
and  one  who  intitles  himfelf  only  to  the  tithes  or  any 
fpecies  of  tithes  within  a  parifb ;  for  in  this  laft  cafe,  the 
plaintiff  (hall  be  held  to  firiA  proof,   not  only  pf  hit 

F  (  a  citle^ 
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title,  but  alfo  of  the  perception  of  ail  the  tithes  be  fet 
up  a  title  to:  and  in  this  prefent  cafe,  the  plaintiff  ha« 
ving  fet  forth  a  title  in  Sir  Francis  Charlton  (ooder 
whom  (he  claimed)  to  all  the  tithes  in  the  parffh  of  Luc« 
ford"  (except  fuch  fmall  tithes  as  the  vicar  ufuaily  receit* 
cd)  and  not  to  the  redoryj  and  the  defendaat  denying 
the  plaintiff's  tide  to  the  herbage,  and  the  plaintiff  not 
being  able  to  prove  any  herbage  tithe  ever  paid,  tho'  ibe 
attempted  to  prove  an  unity  of  pofleffion  for  above  fevea* 
ty  years,  yet  the  bill  was  difmiffed.     Bunt.  325. 

And  finally,  in  the  cafe  of  the  corporation  of  Bury 
againft  Evans^  T.  1739*  this  point  feemetb  at  laft  to 
have  been  fettled;  wherein  it  was  determined,  chat  there 
can  be  no  prefcriprion  in  non  decimando,  even  agaioft  a 
lay  impropriator:  and  that  the  prefumption  which  an* 
feth  (rom  a  conftant  non*paymcnt  will  not  be  fufficient, 
unlefs  the  defendant  can  (hew,  either  that  the  lands  were 
parcel  of  one  of  the  greater  abbiesdiffolved  by  the  31  /f.S. 
or  that  fome  of  the  impropriators  had  releafed  the  tithes. 
Comyns  643.     Bunb.  345.  (i) 

£ut  if  a  vicar  fue  for  tithes,  and  the  parifhioner  being 
a  layman  denies  that  the  faid  tithes  are  due  to  him;  m 
fuch  Cdfti,  unlefs  the  vicar  (ball  prove  that  tbe  tithes  io^ 
qucftion  are  due  to  him  by  endowment  or  prcfcripiioa,' 
he  (hall  fail  in  his  fuit :  and  the  reafon  is,  beciufiB  all 
tithes  de  jure  or  in  prefumption  of  law  belong  to  ihe  rec* 
tor ;  and  therefore  the  vicar  Ihall  receive  only  thofe  titbcs 
uhich  he  enjoycth  by  cuftom  or  prefcription,  or  by  the 
endowment,  i  Ought.  264.  i  /^<^z(y,  3*  3  AiljnSj  499. 
De  medo  deci-  3*   A  vicdus  dtcimandi^  commonly  called  by  the  fingle 

mandi.  name  of  a  modus  only,  is  where  there  is  by  cuftom  a  par* 

ticular  manntr  of  tithing  allowed,  different  from  the  ge- 
neral law  of  taking  tithes  in  kind,  which  are  the  adual 
tenth  part  of  the  annual  increafe.  This  is  fometimes  a 
pecuniary  compcnfation,  as  two  pence  an  acre  for  the 
tithe  of  land  :  fometimes  it  is  a  compenfation  in  wcrk 
and  labour,  as  that  the  parfon  (hall  have  only  the  twelfth 
cock  of  hay,  and  not  the  tenth,  in  confideration  of  the 
owners  making  it  for  him  :  fometimes,  in  lieu  of  a  large 
quantity  of  crude  or  imperfed  tithe,  the  parfon  fhall  hate 
a  lefs  quantity,  when  arrived  to  greater  maturity,  si 
a  couple  of  fowls  in  lieu  of  tithe  eggs  ;  and  tbe  like*  Aoy 
means,    in  ihoi  t,  whereby  the  general  law  of  tithiog  ii 


(i)  See  alfo  3  Jmfi. 

altercdi 
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altered,  and  a  new  method  of  taking  (hem  is  introduced, 
is  called  a  modus  decimandi^  or  fpecial  manner  of  tithing. 
2  Black.  %q. 

Aod  this  may  be  pleaded  by  the  lord  of  a  manor,  for 
the  tithes  of  his  manor ;  on  account  of  lands  of  the  gift 
of  one  who  was  lord  of  the  m«nor,  and  held  by  the  p^r- 
ioD  and  his  fuccefll>rs  time  out  of  mind  :  and  by  a  parifli 
or  hamlet,  for  this  or  that  fort  of  tithe,  by  reafon  of 
lands  enjoyed  by  the  parfons  time  out  of  mind  within 
fuch  pari(h  or  hamlet:  and,  laftly,  by  any  private  perfon 
for  his  own  lands,  or  part  thereof,  in  confideration  of  a  cer- 
tain fum  of  money  or  other  recompence.  Dig.  p.  2.  ^.  i6« 

4.  A.  But  to  make  any  of  thefe  a  good  cuftom  or  pre-  Mo^os  mall 
Icription,   it  muft  have  ihe  (everal  qualifications   follow-  haveareaion. 
inc:    As,  firft,   everv  modus   muft   be  fuppofed   to   have  >W« commence- 
bad  a  reaionable  commencement;  and   m  every  pre icrip-  arealcompofi* 
tion  de  modo  drcimandi,    it  is  to  be    intended    the  rate  tion. 
tithe  was  the  full  value  of  the  tithe,   at  the  time  of  the 
original   compofition ;   for  it  cannot    be    prefumed,    that 
the  parfon,  patron,  and  ordmary  would  make  a  compo* 
fition  to  the  prejudice  of  the  church ;  and  if  the  modus 
do  not  now  reach  the  value,   it  is  to  he  intended,   that 
cither   the   ti*bes    are  improved,   or    elfe   that   money  is 
now  become  of  lefs  value,  which  makes  the  prefent  ine- 
quality.    Deg.  p.  2.  €.  16. 

By  compcfition  real  is  meant,  where  the  prefent  incum-  ConrpolictMi 
bent  of  any  church,  together  with  his  patron  and  ordinary,  '*^* 
do  agree  by  deed  under  their  hands  and  feals,  or  by  fine  in 
the  king's  court,  thar  fuch  lands  (hall  be  freed   and  dif- 
charged  of  the  payment  of  all  manner  of  tithes  for  ever^ 
paying  fome  annual  payment,  or  doing  fome  other  things 
to  the  eafe,  profit  or  advantage  of  the  perfon  or  vicar  to 
whom  the  tithes  did  belong.     And  thefe  real  compofitiona 
have  ever  been  held  and  allowed  here  in  England,  to  be  a 
good  difeharge  of  the  payment  of  tithes  (/).  And  from  thefe 
ical  compofitions  it  is  intended,    that  all  prefcriptions  de 
modo  decimandi  firft  took  their  rife  and  beginning ;  tho' 
it  is  to  be  doubted,  that  moft  of  them  at  this  day  have 
grown  from  the  negligence  and  careleflTnefs  of  the  clergjf 
chemfelve?.     Dig.  p.  2.  c,  20. 

But  now,  fince  the  ftatute  of  the  i  EL  (in  the  cafe  of 
Itfchbifliops  and  biihops,)  and  the  ftatute  of  the   I'^EL 


(r)  See  Ekin  v.  Pigot^  3  Jtk.  29S.    Thefe  agreements  are 
alio  known  to  the  aacicnt  canon  law.     X,  i.  36.  s« 
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(in  the  cafe  of  all  other  ecclefiaftical  corporations,  fole  and 
aggregate,)  it  is  agreed  on  all  bands,  that  no  real  com- 
poiitions,  any  more  than  alienations,  can  be  made;  fincc 
all  grants  are  thereby  exprefsly  refirained,  and  made  void, 
.  which  are  not  according  to  the  tenor  of  ttiofe  ftatutei. 
And  the  only  modus's  that  can  grow  now,  muft  be  from 
the  inadvertency  of  the  clergy,  acquitfcing  in  the  felf* 
fame  agreements  from  one  (uccelTor  to .  another.  Giif 
675,  676. 

Where  a  real  compofition  bath  been  made;  if  the  lands 
difcharged  thcreby.be  transferred  or  granted  to  another^ 
the  feoffee  or  grantee  (hall  have  the  benefit  of  it,     Gi^^ 

675-  W 

But  it  is  not  now  fiecelTary  to  (hew,  that  the  modus  bad 
at  firft  a  reafonable  commencement ;  for  thefe  modus^a 
having  been  from  time  immemorial,  none  can  know  but 
that  there  were  fuch  circumflances  in  thofe  ancient  times, 
as  might  have  made  fuch  a  compofition  reafonable,  tho* 
at  prcfent  they  may  not  be  difcoverable.     It  is  enough  to 
facibfy  us  at  this  great  diflance  of  time,  that  the  pariba 
patron  and  ordinary,  before  the  reflri£tive  ftatutes,  might 
bmd  the  revenues  of  the  parfon;  and  that  all  thefe  mo- 
dus's  mufl  have  had  their  commencement  from  an  inftru* 
ment  figned  by  the  parfon  patron  and  ordinary ;  but  there 
can  be  no  colour  to  fay,  that  becaufe  fuch  inftrument  ia 
fo  great  a  length  of  time  hath  been  loft,  therefore  the  mo- 
dus fhall  be  loft  alfo  (x).   Indeed  fo  far  the  law  hath  gone  in 
favour  of  the  church,  as  that  if  the  inftrumcnt  which  tb^ 
parfon  patron  and  ordinary  had  given  to  a  layman,  owner 
of  foch  a  farm,  to  difchargc  the  farm  of  all   tithes  (tho* 
this  would  be  good  while  the  inftrument  could  be  (hewn) 


(tf)   Sir  fV*  yones,  369. 

Ix)  In  3  £ro»  217.  it  is  faid  to  have  been  fettled  in  Hawit 
v.  Sijuain,  at  the  Exchequer  fittings  after  T,  1789,  that  a  real 
compofition  cannot  be  eftablifhed  without  iheiving  the  deed 
by  which  it  was  created^  or  proving  the  a^lual   exigence  of 
fuch  deed;  and  the  reafon  feems  to  be>  that  having  its  cotn- 
mrncement  within  time  of  inen)ory>  fuch  com mencemeot  muft 
be  (hewn,  which  is  a  difference  between  a  compofition  real  and 
a  modus.     But  the  confent  of  the  neceflary  parties  may  be 
given  by  feveral  deeds,  and  the  adual  produdlion  of  them  is 
not  neceiTary,  if  other  proof  warrant  a  prefumption  that  they 
once   exiftcd.     Sawhris/ge  v.  Benton,  2  Anft,   372. ;    and  Ibe 
Read  v.   Brookman^    3   T.  Rep.    151,;   and   Chaplin   V.   Brett 
2  Rajner,  643 1  ^ 

(hould 
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Ihould  be  once  loft ;  this  being  a  privilege  in  non  dec!* 
mando,  the  privilege  would  be  loft  by  the  lofs  of  the  deed, 
2  P.  fF.  573. 

Upon  the  whole,  no  modus  can  be  eftabliflied  at  thia 
da^y  but  by  z(k  of  parliament.  An  agreement  by  parfon, 
patron,  and  ordinary,  confirmed  and  eftabliflied  by  a  de- 
cree in  equity,  can  only  bind  the  parties  thereto ;  t>ecaure 
no  man's  property  can  be  afFefied  but  by  the  law  of  the 
land.  As  in  the  following  cafe,  June  lyth,  1765.  Be« 
cween  bis  majefty's  attorney  genera)  at  the  relation  of  John 
BUur^  do&ot  of  laws,  re^or  of  Burton  Goggles  in  the 
county  of  Lincoln,  and  the  faid  John  Blair  in  his  own 
rigbty  plaintiffs ;  John  Cbtlmfy  Efq;  John  Hopkinfon^  and 
Giorgi  Nidd^  and  John  lord  bifliop  of  Lincoln^  defendants. 
—-By  the  lord  chancellor  Northington  :  This  is  an  inform- 
ation brought  by  the  attorney  general,  at  the  relation  of 
Dr.  Blair,  for  an  account  and  payment  of  tithes  in  kind. 
1*be  claim  of  the  itStoi  arifes  di  communi  jun.  The  de- 
fence fet  up  againft  the  claim,  is  firft  an  agnemmi  entered 
into  in  the  year  1664,  between  the  4hen  reftor  and  the 
owners  of  the  lands  in  the  pariO),  for  accepting  a  yearly 
film  of  80 1.  in  lieu  of  tithes.  But  I  am  of  opmion,  that 
the  agreement  on  the  face  of  it  is  unequal,  as  to  the 
confideration  thereby  agreed  to  be  paid  to  the  redor ;  for 
it  appears  that  the  agreement  was  entered  into  in  order  to 
eftcfiuate  an  inclofure  of  the  open  fields  in  the  parifb,  and 
no  confideration  is  given  as  to  the  future  improvement  of 
the  lands  by  fuch  inclofure,  of  which  the  occupiers  would 
reap  the  benefit.  But  I  am  clear,  that  even  if  the  agree- 
ment was  equal,  it  would  cot  bind  the  fucceflbr  in  the 
refiory*  but  would  be  void  as  againft  him. 

The  next  defence  fet  up  againlt  the  plaintifPs  claim,  is 
zdicroe  in  1677,  which  appears  to  be  made  in  a  caufe.in- 
fiicutcd  by  confent  between  the  fame  parties  that  were 
parties  to  the  agreement  in  1664.  For^s  to  the  bifhop  of 
the  diocefe  being  a  party,  I  confider  him  as  fet  up  merely 
for  form.  And  it  is  material  to  obferve,  that  the  parties 
tbemfelves  did  not  confider  the  agreement  which  had  been 
eiecuted  as  binding  on  the  re£lor  j  for  they  confidered  the 
annuity  of  60 1.  as  not  being  an  adequate  confideration  for 
the  rcdor's  havmg  given  up  his  tithe  in  kmd ;  and  (here* 
fere  they  entered  into  a  new  agreement  of  allowing  him 
an  addition  thereto  of  16  I.  8  s.  7  d.  per  annum  :  and  on  be- 
ing allowed  that  addition,  the  redor  by  his  anfwer  confent9 
to  have  the  agreement  eftabliflied.  It  is  true  that  the  de« 
foundcd  on  this  agreement  doth  in  vtrbis  bind  the  fvjc* 

F  f  4  ceflbfs, 
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ceflbrs,  lA  the  refiory  :  But  this  was  a  decree  rounded  oo 
an  agreement*  which ahe  court  never  enters  into  the  pro- 
priety of,  when  a  bill  is  brought  by  confent  of  parlies  i  and 
all  fuch  decrees  are  drawn  up  by  the  regifter  of  the  court  in 
tlje  words  of  the  agreement,  as  a  matcer  of  courfe*  fiat 
I  am  of  opinion,  that  fuch  decree  cannot  bind  the  fucceflor* 
The  defendant's  counfel  have,  it  is  true,  cited  cafes  of  a 
fimilar  nature :  and  urged  the  cafe  of  Egerly  and  Prui% 
reported  in  Finch's  reports :  which  I  have  looked  ioto, 
aod  think  it  a  very  extraordinary  one,  for  the  judge  to 
iend  for  the  parties  to  attend  him.  I  can  pay  no  credit  to 
that  cafe,  nor  do  I  look  on  it  as  any  authority,  but  only 
the  dream  of  fome  note  taker  in  this  court. 

The  agreement  and  the  decree  being  laid  out  of  the 
cafe,  the  next  confideration  is,  whether  a  court  of  equity 
can  relieve  in  the  prefent  cafe.  And  I  am  of  opinion, 
there  is  not  a  better  rule  than  E^uitas  fiquitur  Ugem^  It  is 
a  fixed  rule,  that  the  church  cannot  be  prefcribed  againfti 
the  firft,  on  account  of  its  high  dignity ;  the  fecood,  on 
account  of  its  imbecility,  ^uiafiingitwr  via  minvris^  anM* 
tionem  fuam  milhran  potifty  dcUrioran  mgquit.  At  com- 
mon law,  altho'  the  church  could  klienate  with  confent 
of  patron,  parfon,  and  ordinary ;  yet  it  was  under  vari- 
ous reftrlAions.  The  patron  mud  be  abfoiutely  feifed 
in  fee-iimple :  If  he  was  feifed  only  of  a  fee*fimple  coo« 
ditional,  or  bafe  fee,  the  alienation  was  void.  In  the 
prefent  cafe,  the  bar  fet  up  by  the  defendants  amounts  to 
a  mode  of  alienation.  And  if  the  decree  is  void,  as  I  an 
of  opinion  it  is,  what  then  is  there  to  fend  to  law,  when 
the  point  is  about  the  extent  of  a  decree  of  this  court) 
And  if  it  were  fent  thither,  it  muft  come  back  to.be  ulti- 
mately determined  here. 

It  has  been  alfo  objeded,  that  the  length  of  time  ought 
in  this  cafe  to  bar  the  plaintiff.  But  I  think  the  legal 
rule,  that  no  prefcription  can  run  againft  the  churcb, 
muft  be  adhered  to.  And  indeed  the  length  of  time  in 
which  this  agreement  was  acquiefced  under,  is  not  fo  great 
as  at  fir  ft  fight  it  appears  ;  for  the  perfon  who  was  rcSioi 
in  1677,  and  party  to  the  decree,  and  had  a  right  to 
eftabli(h  the  agreement  during  his  life,  did  not  die  till  the 
year  1718. 

Upon  the  whole,  the  inclofure  of  the  lands  was  for  tba 
general  benefit  of  the  parifli ;  and  fuch  lands  will  be  con- 
tinually increafing  in  value,  while  the  compofition  given 
to  the  redor  in  lieu  of  tithe  will  be  gradually  diminifliiflg 
in  value.    The  compofition  here  regarded  only  the  value 

of 
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of  the  paft  tithes,  without  any  regard  to  the  future  in-  , 
creafing  value  of  tithes,  which  is  always  allowed  for  in 
every  private  bill  for  an  inclofure.  If  in  the  prefent  cafe, 
cbe  parties  had  made  an  allowance  for  the  future  improyed 
value  of  tithes,  I  (hould  not  have  been  inclined  to  relieve, 
but  would  have  left  the  redor  to  his  legal  remedy. 

I  (hall  therefore  decree,  that  the  information,  as  againft 
the  bifliopof  Lincoln,  be  difmifTed  with  cods  ;  And  let  it 
be  referred  to  the  mafter^  to  take  an  account  of  the  value 
of  the  tithes  which  have  accrued  from  the  time  of  filing  ^ 
the  information,  and  let  what  (ball  be  coming  on  the  ba- 
lance of  fuch  accounts  be  paid  to  the  relator  D'.  Blair; 
and  no  coils  hitherto  j  but  1  do  referve  the  confideration 
of  fubfcquent  cofts^  till  after  the  mafter  fhall  have  made 
bit -report ;  and  any  of  the  parties  to  be  at  liberty  to  apply 
to  the  court  as  there  fhall  be  occafion  (y). 

(But  if  mflead  of  a  decree  in  a  court  of  equity,  an  aft 
of  parliament  had  been  obtained  to  carry  the  agreement  in- 
to execution,  it  would  have  been  binding,  but  it  might 
have  been  difficult  to  have  obtained  fuch  an  4&  ;  for  a 
fum  of  money  in  certain,  which  is  always  fluduating  in 
value,  cannot  be  deemed  a  compenfatton  at  ail  events  in 
perpetoity.) 

[4.  B*  That  a  parfon  may  bind  himfelf  by  dud  to  ac-  [Tcapoiifjr' 
cept  of  a  compofition  for  tithes  during  life,  or  incum*  ««»P«fitl»«.J 
bency  of  a  particular  living,  is  apparent  from  Dr.  Blair*% 
cafe  aboveipentioned.  It  is  alfo  very  common  to  agree  by. 
fttfl  for  an  annual  compofition  for  tithes,  which  binds 
the  parties  to  it  till  fufficient  notice  given  of  diflent  from  the 
agreement ;  but  what  is  fufficient  notice  to  determine  fuch 
an. agreement,  has  never  been  decided  in  terms.  In  Brianur 
V.  TbarnteHj  Hardr.  202.  it  is  faid,  that  notice  muft  be 
given  before  payment  becomes  due,  and  that  it  is  too  late 
If  given  after  the  lane's  are  manured  and  fowed;  becaufe, 
perhaps,  if  it  had  been  given  before,  the  owner  would  not 
bave  been  at  fo  great  a  charge^  or  would  not  have  fowo 
them  at  all.  But  in  Bunb.  15.  it  is  faid  by  Mr.  Baron 
Priii^  to  be  time  enoygh  to  give  notice  to  determine  an 
agreement  for  a  compofition  before  the  reaping  of  corn  and 
picking  of  hops,  but  not  after.  See  on  this  point  the 
cafe  of  Adana  v.  Hunt^  infra  IX^  Fruits  of  trees,  &c. 
where  the  houfe  of  lords  held,  that  notice  given  three 
wedks  before  the  commencement  of  the  new  year  was  by 


(jr)  9.  C  Amh,  510.     This  decree  was  affirmed  on  appeal; 
ike  proceediisgi  in  which  are  to  be  foiiod  in  2  Rajntr,  593.  e$/eq. 

no 
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no  means  fufficient ;  and  it  was  fettled  in  that  cafe,  that 

the  fame  notice  muft  be  given  to  determine  a  compofiiion 

,       for  tithes  as  between  landlord  and  tenant^   that  is,  fix 

months  ;  per  Li.  Tburlaw  C.  \n  Bijhop  t.  Cbichefttr^  a  Br$, 

l6i.     Note,  that  a  compofition  cannot  by  notice  he  de* 

termined  as  to  part  and  continued  as  co  the  reft,  Rfpid 

V.  RoggrSf  Bani»  15.  and  that  an  agreement  with  the  agent 

of  the  proprietor  of  tithes  will  bind  the  priocipaL     Cbmti 

V.  Calmtly  3  Burr.  1873.] 

afttUbcfemt-         5*  The  modus  muft  be  fomething  for  the  benefit  and 

tkiofforthe       intereft  of  the  parfon:  and  therefore,  the  finding  ftraw 

pfiM*i  bcacit.  ^^^  ^^^  j^^^  ^^  ^1^^  church,  the  finding  a  rope  for  a  belly 

the  paying  five  killings  to  the  parifli  clerk,  the  paying  a 
quit  rent  to  the  lord  of  the  manor,  when  thefe  have  been 
urged  as  diicharges  from  tithes  in  kind,  the  modus's  hafc 
been  held  not  to  be  good.     Dig.  p.  a.  c.  i6. 

But  it  is  a  good  modus  to  be  difcharged,  for  that  be 

hath  ufed  time  out  of  mind  to  employ  the  profits  lor  tha 

reparation  of  the  chancel ;  for  the  parfon  hath  a  benefit 

by  this.     1  Roirs  Abr.  650. 

Ifvd  not  be  one       6.  The  modus  muft  not  be,  one  tithe  paid  in  confidera* 

tithe  io  Hen  of    ation  of  anorher ;  as,  it  muft  not  be  to  pay  tithes  of  other 

kinds,  to  be  difcharged  of  tithes  for  dry  cattle ;  it  muft 
not  he  fo  much  for  every  cow  and  calf,  for  the  tithe  of 
herbage.     Deg.  p.  2.  c,  i6* 

E.  1729.  Fox  and  others,  againft  AydiZtkA  others.  A 
bill  was  brought  in  chancery,  to  eftablifli  a  modus,  in  fa« 
vour  of  the  inhabitants  of  the  parifh  of  Sturton  in  Not- 
tinghamfhire.  The  modus  was,  in  cunfideration  that  af- 
ter the  grafs  was  cut,  the  pariihioner  at  his  own  cofts  and 
charges  did  make  the  tithe  grafs  into  hay,  by  ftrowing  the 
grafs  on  the  ground  (which  is  called  tedding  of  it),  and 
afterwards  gathering  it  into  week  and  windrows;  there- 
fore the  perfons  that  inhabited  within  this  pari(h  (which 
parifh  appeared  to  be  the  greateft  part  thereof  meadow 
land)  were  to  pay  no  tithes  for  the  herbage  of  dry  and 
unprofitable  cattle.  But  tho'  it  was  proved  in  the  caufc, 
that  the  parifliioners  time  out  of  mind  had  paid  no 
tithe  of  this  herbage,  }et  there  was  no  evidence  that  this 
excufe  for  not  paying  tithes  of  herbage  was  in  confidcra- 
tion  of  the  pari(hioners  making  the  tithe  grafs  into  bay. 
On  thp  other  hand  it  was  proved,  that  foreigners  liviog 
out  of  the  parift)  made  the  tithe  grafs  into  hay  as  well  as 
the  inhabitants,  and  yet  paid  tithe  herbage.  And  it  was 
proved  by  the  plaintiffs,  that  the  grafs  was  tedded  and 
fpread,  and  not  divided  into  heaps  or  cocks*  until  the 
fame  was  made  into  hay.     By  King*  lord  chance. lor:  i. 

This 
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This  may  be  a  good  cuftom  or  modus,  to  cxcufe  the  oc* 
cupier  of  the  (ame  land  wherein  the  petitioner  made  the 
grafs  into  hay,  from  paying  tithes  for  the  after  herbage  ; 
but  it  can  be  no  good  modus,  to  excufe  the  heibage  tithe 
of  other  land :  for  at  that  rate  a.  man  might  mow  and 
make  into  hay  only  a  fmall  parcel  of  ground,  containing 
a  quarter  or  half  an  acre  of  land,  and  by  this  means  be 
excufed  from  the  tithe  herbage  of  a  hundred  head  of  cattle* 
2.  It  feems  to  be  a  material  obje£^ion  againft  this  cuftom« 
that  foreigners  living  out  of  the  pariOi,  tho'  they  have  no 
privilege  of  being  tithe  free  as  to  their  herbage,  yet  have 
Diade  the  tithe  graft  into  hay  ;  which  loolcs  as  if  it  was  the 
ufage  of  that  pariih,  for  the  pari(hioners  to. make  their  graft 
into  hay  of  courfe.  3.  It  feems  material  what  fome  of 
the  witnefles  have  proved,  that  in  this  pari(h  the  pariAh- 
loners  when  they  cut  down  the  grafs,  did  not  divide  it  into 
fen  parts,  until  fuch  time  as  they  had  made  it  into  hay  : 
for  of  confcquence,  the  parfon  could  not  have  any  op* 
portunity  of  making  his  tithe  grafs  into  hay  himfelf« 
And  the  bill  was  ordered  to  be  difmifled  with  cofts ;  but 
without  .prejudice  as  to  any  litigation  that  may  be  made 
touching  the  lame  at  law.  2  P.  /Fill.  52a.  £and  /V/s- 
iib.  52.3 

7*  It  muft  alfo  be  fomething  in  its  kind  different  from  Maft  be  dif- 
the  thing  that  is  due;  and  therefore  a  load  of  hay  in  lieu  f«t«uciok]a< 
of  tithe  hay,  or  certain  (heaves  of  corn  for  all  tithes  of  (2!iil^?^ 
corn,  is  not  a  good  prefer  iption  :  but  it  hath  been  faid, 
that  this  holds  only  in  cafe  the  things  are  de  jure  titheable, 
and  not  by  cuftom  only.     Deg.  p.  2.  r»  2. 

Mn  3  jfn*  In  the  exchequer :  ArMiJhop  of  York  againft 
the  dukf  of  NiwcaJlU.  The  prefcription  was,  to  pay  tea 
fleeces  of  wool  and  two  lambs  in  lieu  of  all  tithes.  And 
Price  and  Bury  barons  were  of  opinion  that  this  was  an  ill 
modus  \  becaufe  it  is  one  fpecies  df  tithe  for  another ;  and 
there  is  great  uncertainty,  for  one  fleece  may  be  twice  at 
big,  and  three  times  the  value  of  another,.  But  Ward  chief 
baron  and  Smith  baron  were  of  the  contrary  opinion  j  for 
that  a  modus  is  nothing  but  a  real  compofition,  for  or  ii| 
lieu  of  tithes ;  or  an  annual  profit  certam  and  permanent : 
and  chey  held,  that  the  payment  oC  any  one  chattel  for 
titi>e  was  or  might  be  a  good  modus,  as  well  as  money  ; 
for  why  might  not  the  parfon  originally  agree  to  take  ten 
fleeces,  for  his  tithe  as  well  as  a  penny  ?  They  adoiitted 
>  that  payment  of  tithe  of  one  fpecies,  or  paynieat  of  a 
modus  for  one  fpecies  of  tithe,  could  not  be  a  difcharge  at 
to  another  fpecies :  but  they  held,  that  this  was  not  a  pay- 
ment 
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ment  of  tichc,  nor  a  payment  for  a  fpeciet  of  tithe;  be» 
caufe  it  was  to  be  paid  at  all  evencs,  whcfher  tSere  be 
flieep  or  no ;  and  they  denied  the  cafe  of  i  Roll'a  Abr. 
651.  and  held  it  no  more  uncertain  than  to  pay  amodnt 
of  ten  cheefet,  which  may  differ  vafily  both  in  oaturet 
quantity,  and  value;  and  it  teodt  to  the  difquiet  of  the 
country,  to  break  in  upon  cuftoms  and  ufages,  and  it 
ought  not  to  be  done  but  on  plain  and  manifeft  realbOf 
2  Salk.  656. 

T.  9  G*.  Mafitif  redor  of  Luggerfliall  in  Bucks,  v, 
Uolfn.  The  defendant  infifted,  that  a  fmall  meadow  had 
been  always  enjoyed  by  the  redor,  in  lieu  of  the  tithe 
hay  of  another  very  large  one.  It  appeared,  that  the  (irit 
bore,  one  year  with  another,  about  four  loads  of  hay,  the 
other  about  150.  The  court  faid,  it  could  never  be  fup* 
pofed,  that  any  men  in  their  wits  would  agree,  to  uke 
four  loads  inftead  of  15.  And  the  modus  was  fet  afide  u 
unreafonable. 
llpft  be  ctftAiB.       8.  Every  modus  muft  be  certain ;  and  if  it  is  uncertain, 

no  length  of  tkne  will  make  it  good.  Thus  a  prefcription 
to  pay  a  penny,  or  thereabouts,  for  every  acre  of  arable 
land,   is  void   for  the  uncertainty,      a   P.   WtU.   572. 
\Chapman  v.  Monfin  (s).] 
>  Thus  in  the  cafe  of  Blackif  and  Finmjy  T.  1725 :  On  a 

bill  to  eftablifh  a  modus,  payable  on  or  about  the  twenty- 
fifth  day  of  April  yearly  j  it  was  objeded  to  the  uncer* 
tainty  of  the  time  of  payment :  And  the  court  allowed  the 
objedion;  but  gave  the  plaintifF  liberty  to  amend,  upon 
paying  the  cofis  of  the  day.     Bunb.  198. 

So  alfo,  a  modus  to  pay  four  (billings  for  every  day's 
ploughing  of  wheat,  and  two  (hillings  for  every  day's 
ploughing  of  barley,  hath  been  adjudged  to  be  ill  |  it  be- 


{%)  The  role  of  law  n,  that  a  roodos  ought  to  he  as  certaia 
as  the  daiy  which  it  deftroyed  by  it,  HardeaftU  v.  Smitbftmt 
3  Jtk,  245. ;  and  fee  infra,  10.  The  following  roodofcs  have 
becD  deemed  void  in  law  for  ^liCtminiy ,^-T0  pmj  upwm  r$^ 
qmift  ttvo  Jbillimgs  for  (very  pound  if  the  imfrruid jHtrfy  remi  w 
valmi  §ftbi  land.  Startup  <^.  Dodderidge,  Lord  Rajm,  lo^t. 
2  Salk,  657.  That  tbi  inhabit  ants  of  m  ttnemint  amd  thi  Imndt 
nfuallj  enjoyed  tbere'wiib  Jbould  fay  fucb  a  fnm»  Carletoa  ^. 
lirightwell,  2  P.  W,  462.  J f other  tf  bay,  L  e.  as  much  as 
can  be  drawn  in  a  long  wain  by  two  Oaco  and  two  horics. 
Fenwick  v.  Lstmle,  Amb.  365. 

log 
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Jvg  uncertain  how  much  evtry  iday's  plougbiog  was* 
2  P.  mil.  462.     a  Salk.  657.  (n) 

So  in  the  cafe  of  Beam^  vicar  of  Lydd  in  Kent,-  T.  la 
j/««  The  defendant  ihiifted  on  a  coftom  to  pay  1 1.  in  the 
pound-  according  to  the  rent,  when  their  land  waa  let  to 
the  full  value,  or  at  rack. rem;  when  it  was  not  let,  or 
let  and  a  fine  taken,  then  according  to  the  value.  After  a 
full  debate  on  both  (ides,  it  was  decreed  co  De  a  void  mo* 
du8.  This  decree  was  cited  1  Gto.  in  the  cafe  of  Shapter 
vicar  of  St.  Goram  in  Cornwall  v.  MitchiUy  and  allowed 
of  for  this  reafon,  that  it  expofes  theparfon  to  be  greatly 
ioipofed  on,  who  cannot  know  what  tent  is  referved^  nor 
what  fine  is  taken  ;  and  as  to  the  value  of  the  land,  that  is 
fiill  more  uncertain. 

A/.  11  G.  IVibbir  and  TajfUr.  A  bill  was  brought  to 
eftabliOi  a  modus }  which  was  laid  thus :  For  payment  of 
fuch  a  fum  of  money,  while  the  lands  are  in  the  hands  of 
the  proprietors ;  but  if  in  the  hands  of  apy  other  perfon, 
to  pay  tithes  in  kind,  or  the  money,  at  the  eiedion  of 
the  parfon.  Lord  chancellor  King  faid,  that  he  would 
never  eftabli(h  a  modus  againft  a  parfon,  without  a  trial  at 
law,  if  he  defires  it ;  but  this  modus  is  clearly  til,  for  a 
modus  cannot  be  defultory.     Caf.  Cba»  Kimg^  52. 

But  in  the  cafe  oi  Chapman  and  Monfcnj  H.  1729:  A 
modus  that  every  occupier  of  land  within  the  parifli,  living 
out  of  the  parifli,  (hall  pay  a  penny  an  acre  for  all  pafture 
land  within  the  parifli,  but  if  he  lives  within  the  parifli, 
to  pay  tithes  in  kind,  was  adjudged  to  be  a  good  modus  : 
and  this  was  faid  to  be  the  lefs  unreafonable,  becaofe  the 
tithes  are  given  as  a  reward  for  the  trouble  and  care  which 
the  parfon  takes  of  tha  fouls  of  his  parifhioners,  in  which 
die  the  labourer  is  worrhy  of  his  hire  \  but  then,  aa  the 
parfon  is  not  bound  to  go  out  of  his  parifli  to  vifit  thofe 
who  only  occupy  land  within  the  parifli,  fo  it  is  but  rea- 
fonable,  that  they  who  have  not  the  benefit  of  the  par(bn*ja 
care  fliould  anfwer  the  lefs  duty  to  him.  a  P.  fVtlL  565. 
[Fin^ib.  119.  and  Barnard.  B*  IL  29a.] 


{a)  No  fuch  matter  is  mentioned  ia  either  of  thefe  books» 
as  is  obferved  in  Rammer,  Intr§J  xliii.  But  the  cafe  alloded 
to  by  the  author  is  y#«i  v.  LtJ^tird,  1  Ktb,  612.  where  a  pro« 
bibition  was  refufed  on  the  fuggeftion  of  the  modus  here  men- 
tioned ;  but  ic  was  fsid,  that  if  the  modus  had  been  fo  much  for 
every  dsy's  work*  with  an  averment  that  it  was  certainly  known 
and  howmuchit  contained^icwouldhavehadfufficicnt  certainty. 

In 
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In  the  cafe  of  Hardcafth  againft  Smtbf$n  and  Slaittf 
July  1745 ;  a  bill  was  brought  by  the  plaintiff  as  impro* 
priator  of  the  redory  of  Coverham  in  Yorkfliirc  (amongft 
other  particulars)  for  tie  tithe  of  hay.  The  defendants 
jnfift,  that  there  are  and  for  time  immemorial  have  been 
feveral  ancient  ufages  and  cuftoms  within  the  feveral  vil* 
lages,  that  all  and  every  the  occupiers  of  lands  and  tene* 
ments  therein,  have  ufed  to  pay  yearly  on  St.  James's  day 
to  the  impropriator  of  Coverham,  certain  annual  fums  of 
30s.  20  s.  (and  fo  on,)  in  lieu  of  all  tithe  hay  yearlyJiap- 
pening  within  the  lands  therein  fpecified.  It  was  objefi- 
cd,  that  this  modus  cannot  be  good,  for  the  uncertainty; 
for  as  it  is  laid,  it  may  charge  perfons  with  the  payment 
of  a  modus  for  tithe  hay,  who  have  no  hay  to  pay  tithe 
for,  as  perfons  who  have  only  houfes,  wood  land;  arable 
land,  and  the  like;  and  therefore  it  is  to  be  prefumed, 
that  no  fuch  agreement  between  the  parfon  and  parifliiooefs 
was  ever  made.  Lord  Hardwicke  faid,  if  there  were  a  vio- 
lent prefumpcion  of  this  kind,  it  might  have  weight.  But 
be  thought  the  prefumption  in  this  cafe  was  not  fo  flrongs 
becaufe  the  lands  might  be  prefumed  to  be  in  the  hands 
of  one  perfon  at  the  time  when  the  agreement  was  made; 
and  if  they  were  in  the  hands  of  feveral  owners,  they  might 
all  probably  pay  tithe  hay,  and  therefore  might  agree,  that 
they  would  pay  fo  much  for  the  tithe  of  hay,  wh^her  they 
fliould  have  tithe  hay  or  not ;  for  as  they  pay  it  at  all  ad* 
ventures,  they  have  the  benefit  of  the  modus  when  they 
have  hay,  and  they  may  therefore  have  hay  if  they  pleafe. 
And  as  to  the  uncertainty  of  the  perfons  who  are  to  pay 
the  modus,  as  laid  in  the  plea,  it  is  well  enough ;  for  in 
fuiog  for  fuch  modus,  it  is  not  nocefTary  for  the  plaintiff 
to  make  all  the  occupiers  parties  who  pay  a  joint  modus  : 
for  every  part  of  the  land  is  liable,  and  no  occupier  can 
be  difcharged,  till  the  whole  modus  is  paid.  And  there- 
fore the  ecclefiailical  court  would  be  juftified  in  determin- 
ing that  every  occupier  is  liable  for  the  whole,  and  for 
each  other ;  and  therefore  fuing  a  part  of  the  occupiers 
is  fufRcient,     3  /ftL  245. 

T.  1733.  Gibb  and  Goodman.  It  was  faid  by  Pengelly 
chief  baron,  that  in  an  anfwer  to  a  bill  for  tithes,  it  is  not 
.  abfolutely  neceflary  to  exprefs  the  day  of  payment  of  a  mo- 
dus infifted  on,  but  this  may  be  fupplied  by  evidence,  fo 
as  to  be  a  foundation  for  the  court  to  diredl  an  iiTueatiair 
to  try  the  modus ;  but  in  a  crofs  bill  to  eftablifli  a  n>oduf, 
a  day  muft  be  exprelsly  alledged,  otherwife  it  will  be  fatal. 
Buni»  328. 

And 
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And  many  modus*8  have  been  fct  afide,  io  regard  that 
no  day  of  payment  was  fee  forth  by  the  defendant.  As  in 
the  cafe  of  ffbstiball  and  Ofiiy^  T.  5  G.  Mr.  Offley  bad 
fued  Whitehall  in  the  Spiritual  court  for  tichet.  White* 
hall  moved  for  a  prohibition,  and  fuggefted  a  modus,  but 
fct  forth  no  day  of  payment.  For  want  of  which,  the 
court  was  of  opinion  it  was  naught. 

£.  8  G.  Goddard  redor  of  Caftle  Eaton  in  Wilts  r. 
Kabk.  The  defendant  infified  upon  feveral  modus's,  vfte. 
3d.  for  a  mi!k  cow,  3d*  for  a  lamb,  3d.  for  a  colt,  i  d* 
for  a  garden,  and  the  like :  But  they  were  all  fet  afidc,  ia 
regard  no  time  for  the  payment  thereof  was  afcertained  by 
the  defendant.     [Bunb.  105.  (^)J 

T,  8  G.  Woodford  vicar  of  £be(bame  aliaa  Enibm  in 
Surrey,  againft  CroJ/i.  Modus,  4d.  a  cow  for  milk  and 
calf,  2d.  for  a. dry  beaft,  3d.  for  a  lamb,  and  fo  on,  but 
no  day  of  payment  fet  forth  by  the  defendant :  Set  afide 
for  the  fame  reafon. 

Pinria  vicar  of  Dodderhill  in  Worcefter(hire,  verfut 
Dugard.  Modus  4 1.  10  s»  for  all  fmall  tithes  arifing  on  an 
eftate  called  Impney :  Sec  afide,  becaufe  no  day  of  pay« 
ment  was  fet  forth  by  the  defendant  in  his  anfwer^ 

Pimborton  vicar  of  fielchamp  St.  Paul's  in  Eflex,  againft 
Sparrow  and  others.  Several  modus's  fet  afide  for  tht 
fame  reafon.     [Bunb*  105.] 

,  T.  9  G.  Corpus  Chrijii  v.  yinoTit.  Modus,  lii.  for  a 
jroiang  milk  cow,  and  7^  d«  for  an  old  milk  cow,  fet  afide 
for  the  fame  reafon. 

And  the  reafon  thefe  decrees  go  upon  is,  that  tithes  in 
kind  being  a  provifion  made  by  law  for  the  clergy,  which 
becomes  due  at  a  certain  determinate  time,  and  which  if 
not  then  fet  forth  are  immediately  demandable,  (hall  not 
be  taken  from  them  by  an  uncertain  payment  which  be* 
comes  due  on  no  determinate  day,  and  which  they  cannot 
know  when  to  demand  or  go  about  to  receive  if  it  be  with« 
lield.  Befides  that  fuch  an  uncertainty  lays  a  foundation 
for  many  difputes  ;  as  in  the  cafe  of  the  death  of  an  in- 
ciioibent,  where  tithes  are  paid  in  kind,  all  tithes  fevered 


• 


~  ijb)  Fidi  alfo  PbilUpt  v.  Sjms^  Bmb.  173.  where  a  nodos 
waa  ict  afide,  becaufe  fiated  to  be  payable  at  Eafioror  oihir* 
nmfit  ^ttbin  the  Jbeep  Jball  bi/cid.  But  in  fFolfirfian  v.  Mmn* 
^omHmgt  Bunb,  280.  a  modus  of  two  peoce  per  acre,  for  18 
acres,  was  eilablifhed  eftor  njtrdiQfor  defgndant,  although  no 
day  of  payment  was  (e(  forth,  nor  by  whom. 

6  befgre 
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before  hit  death  go  Co  his  cxeGator«  the  reft  to  bis  fue* 
ceflbr ;  but  if  a  modus  to  be  paid  on  no  certain  dayfliooid 
be  allowed,  no  one  could  determine  in  that  cafe»  whether 
it  (hould  go  to  the  executor  of  the  preceding  incumbenti 
or  to  the  fiicceflbr. 

But  the  couru  of  late  have  not  been  fo  ftridy  aa  to  the 
limiting  a  precife  day  of  payment.  In  the  cafe  of  Curit 
and  BaB^  May  1 39  1 747 ;  a  bill  was  brought  for  a  fub- 
trafiioii  and  account  of  tithes,  againft  the  inhabitants  and 
occupiera  of  Hinckley  in  Leicefterihire.  The  defendants 
infift  upon  a  contributory  modus  of  17  s*  in  the  whole,  paid 
for  the  bides,  in  lieu  and  fatisfaflipn  of  all  tithes ;  viti 
5  8«  8  d.  for  the  part  of  hides  in  the  occupation  of  fuch  a 
perfon  ;  4  s.  4 d.  for  the  part  in  the  occupation  of  another; 
and  7  s*  for  the  part  in  the  occupation  of  mother.  By  the 
lord  chancellor  Hardwicke:  Two  objedions  have  been 
taken  by  the  plaintiff,  that  it  doth  not  exprefs  the  time 
when  it  is  to  be  paid,  nor  enumerate  the  perfons  by  whoB 
it  is  to  be  paid.  As  to  the  firft,  in  the  court  of  exche- 
quer, if  a  particular  time  was  not  laid,  that  court  formerly 
would  have  over-ruled  the  modus,  and  not  gone  into  the 
merits ;  but  more  lately  they  have  very  properly  let  10  a 
greater  latitude  of  proof,  and  it  is  fufBcient  if  it  is  laid  at 
a  particular  time  «r  tbirgabokts.  But  the  fecond  is  what  I 
lay  iircfs  upon,  that  it  is  not  faid  by  whom  it  is  to  be  paid  | 
and  I  do  not  know  any  cafe  in  the  books  or  in  experieaeei 
wheie  it  is  not  alledged  to  be  paid  by  fomebody,  and  it  is 
very  reafonab!e  it  fliould  be  (aid  by  whom,  becaufe  the 
parfon  may  then  be  fure  to  whom  he  muft  apply,  or 
againll  whom  he  may  have  a  remedy  for  his  tithes.  This 
cannot  befuppUed  by  faying,  that  in  other  parts  of  the 
anfwer  they  have  (hewn  ihe  17  s.  have  been  paid  by  thofe 
perfons  who  have  held  thefe  lands,  for  that  may  be  acci- 
dental :  and  though  it  has  been  faid  this  court  does  not 
take  cufioms  fo  ftri£ily  certain  as  courts  of  law,  yet  this 
court  requires  cufioms  to  be  fubftantially  laid.  If  befoie 
the  court  of  exchequer,  where  cafes  of  this  kind  are  more 
frequent,  it  would  have  been  over^ruled  at  once.  3  AifyUf 
496. 

And  in  the  czk  o{  Richards  and  Evans^  08t.  26,  17471 
the  plaintift,  as  re^or,  brought  a  bill  for  payment  of  tithtt 
in  kind  :  The  defendant,  as  owner  of  the  farm,  brought 
a  crofs  bill  for  t(^abli(hing  a  cuftomary  payment  of  7K  a 
year,  in  lieu  and  fatisUf^ion  thereof*  For  the  plaintiff  it 
was  infixed,  that  this  modus  is  neither  well  laid  nor  provcdi 
nor  is  the  day  of  payment  certainly  fpecifiedj  for  waotc^ 

1 1  which 
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WhicB  •  modus  wis  held  not  good  in  point  of  law  io  the 
exchequer,  T.  5  G.  beciufc  the  eime  or  payment  of  a  mo* 
dtis  ought  to  be  as  cere ain  as  of  the  tithes^  in  place  of  which 
It  is  fubftituted ;  which,  as  to  the  fruits  of  the  earch,  it 
immediately  on  the  firft  feverance ;  artd  a  cuftom  uncer- 
tain is  no  cuftom.  By  the  lord  chancdtoir  ^ardwicke: 
As  to  the  general  queftion^  Whether  it  is  neceflary  to  lay 
mnd  prove  a  particular  day  of  payment,  the  cafe  io  the  exche- 
quer was  certainly  fo  determined ;  but  I  remember  it  gave 
general  diflatisfadion  in  Weftminfler-hall  and  abroad^  aa 
too  nice  to  require  the  proof  of  a  particular  day;  and  it 
bath  been  fince  adjudged  to  the  contrary,  that  #«  #r  about  ia 
fuiRcient :  fo  that  they  have  left  off  taking  that  exception 
in  the  exchequer*     1  Feziy^  39. 

And  it  feemeth  now  to  be  held,  where  an  annual  modua 
bach  been  paid^  and  no  certain  day  for  the  payment  thereof 
ia  limited  1  chat  the  (am^  ihall  be  due  and  payable  on  the 
laft  day  of  the  year. 

9.  A  itiodus  muft  be  ikncient :  and  therefore  if  it  is  any  Muftbewcleat. 
thing  near  the  prefent  value  ot  the  cithe,  it  will  be  fuppofed 
CO  be  of  iaie  commencement^  and  for  that  reafon  will 
be  fee  afide.  As  in  (he  cafe  of  LajfiiU  redor  of  Chidding* 
/old  in  Surrey,  BUdD^iapy  //..  1697,  the  defendant  infiftel 
on  a  modus  of  3  d.  for  each  lamb.  The  court  held  that 
waa  too  much,  and^ could  not  be ;  for  that  a  lamb  was  not 
Cben  worth  la.  6  d.  in  that  country  (^i. 

So-  in  the  cUfe  of  Benfin  and  If^aiJtins^  H.  3  G..  The 
flowing  modus's,  vis.  5  s:  an  acre  for  the  tithe  of  winter 
OMrn,  4s.  an  acre  for  fummer  corn»  2s  6d.  an  acre  for 
upland  meadow,  and  3  s.  an  acre  for  lowland,  were  fee 
afide  as  coo  big* 


• 
{c)  Ranknefs,  ai  it  is  called,  ii  evidcoce  againft  the  an« 
tiquity  of  a  modos.  But  in  Pyii  v.  Dowling^  2  BL  Rif. 
'^57*  *vliich  was  a  cafe  isot  from  the  court  of  chancery  lor  the 
opinion  of  the  court  uf  curomon  pleasj  a  m§Jus  of  2$,  6d« 
being  fet  up  by  the  defendant  to  be  paid  to  the  vicar,  on  the 

t*th  day  of  April  in  each  year,  in  lieu  of  evtry  tenth  Iamb, 
t  was  objected  that  this  was  out  of  all  proportion  to  tbe-price 
bf  lambs  in  the  time  of  Ric.  i.  according  to  the  calculations 
bf  bilhop  Fleetwood  in  his  Cbrouieon  frelio/um.  Bat  De  Grey 
C.  J.  aod  two  other  judges  certified,  chat  '*  as  the  cafe  fup*- 
|iofM  cbeexiilence  ok  the  modus  in  qaeftioa  from  time  imme- 
Inorial,  which  they  conceived  to  be  a  queftioa  of  fmS ;  the/ 
were  of  opinion  that  there  di^  not  appear  any  reafcn  why  this 
dMMiid  be  confidered  as  a  Void  modus  in  point  of  law." 

<   Vol.  III.  Gg  Ihyi 
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Llcjd  and  Small^  .4  G.  The  defradanli  infifled  ob  feretd 
moduft's  for  all  fmall  itihes  arifing  out  of  tbrir  refpaffiia 
farms.  But  it  appearing  by  their  anfwcr,  that  their  fiaall 
tithes'  in  kind,  in  the  year  demanded  by  the  bill,  did  not 
amount  to  more  in  that  year  than  the  pretended  OMduifs, 
the  modus's  were  fet  afide. 

r.  7  G.  FrankKn  aAd  JiMns.  The  bill  wnabnmgbt  hf 
the  parifliioners  of  Farnham  in  Hampfliire  agaanft  ste  victf 
and  tenant  of  the  impropriator  there  under  tbe  hospital  of 
St.  Crofs,  to  eflablifh  feveral  modutVi  fiMNTof  whsct 
were  fet  afide  as  too  big ;  and  among  tbe  mA^  apttlcadcd 
modus  of  6  d.  for  the  tithe  of  a  ealf. 

And  the  reafon  thefe  decreet  go  upon  ia  this  :  Tfatt  the 
value  of  money  being  much  greater  at  the  time  when  all 
modut*s  are  prefumed  to  have  begun  than  it  is  now ;  a 
modus  near  the  ralue  of  the  tithes  at  this  day  aoft  hawe 
been  at  that  time  a  great  deal  more :  and  it  is  aoc  aa  be 
fuppofed,  that  the 'parifliioners  would  at  any  time  give  lb 
much  more  than  the  value  of  their  tithes. 

In  the  cafe  of  Chaprntm  and  Smithy  July  17,  17541 
the  bill  was  brought  by  the  refior  c»f  the  pariik  of  AU 
cringham  in  Kent,  for  payment  of  tithes  in  kind  far  tha 
lands  therein.  The  defence  fet  up  in  the  anfwer  was  a 
modus  in  this  pariOi  time  out  of  mind,  that  all  occvpieis 
in  the  marOi  lands  in  this  parifli  have  alwaya  paid,  or 
ought  to  pay,  yearly  to  the  rcAor  9  d.  an  acre  and  nomQft» 
for  every  acre  of  marOi  land  within  the  faid  parifli  and  the 
ntheabie  places  thereof  in  their  rcfpedive  pofleffions; 
except  when  Town  with  corn,  grain,  flax,  or  planted  with 
hops,  as  a  modus  in  lieu  of  all  tithe  of  hay  and  paftaw, 
and  all  fmali  tithes  except  flax,  hemp  and  faopaj  and  fb 
after  that  rate  for  a  greater  or  lefs  quantity  than  an  acre 
of  maifli  land.  For  the  plaintiff  it  was  .refled  on  the 
redor's  title.  For  the  defendant  it  was  argued,  that  this 
was  a  good  modus  and  well  laid,  and  a  cafe  in  the  exche- 
quer in  1726  was  cited,  where  a  bill  was  brought  by 
Richard  Bate  as  redor  of  the  parifli  of  ff^mreh^rn^  the  veiy 
nrxt  to  thi.«  parifli,  for  tithes  in  kind  ;  and  a  crofs  bill  by 
Sir  Charles  SiJUy  and  others,  inhabitants  of  that  parifli,  to 
cflablifli  a  modus  of  one  fliilling  for  every  acre  of  marA 
land,  laying  cxadly  as  the  prefent  modus :  Two  ifliici 
were  direded  \  and  upon  the  equity  rcferved  after  the  trialy 
the  modus  was  eflabliflied.  This  is  a  precedent  both  in 
law  and  equity,  fliewtng  this  as  a  modus  well  laid,  and 
that  in  a  court  where  thefe  kinds  of  bills  are  particniarly 
attended  to  {  and  anfwen  the  objedion  of  being  too  raokv 
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thh  being  hid  only  ac  qi.  an  acre.     In  Evans  and  Prke^ 
a6ch  0£t.  1747*  ic  wzn  held,  that  the  ranknefs  of  a  okxIus 
is  not  to  be  judged  by  comparifon  of  the  fum  to  the  rent 
refei ved  on  the  land,  but  to  the  value  of  the  land ;  and 
that  where  it  «ras  ncceflary  in  point  of  •  proof,  the  court 
would  dircd  chat  matter  to  be  tried,  but  otherwife  tho 
court  itfelf  would  judge  of  it.     Thefe  lands  lie  in  Ronw 
Jiey  marfh ;  to  prefer ve  which,  the  ownen  are  at  a  very 
great  exf>ence,  and  therefore  it  is  probable  that  th6y  made 
this  compoficion,  and  then  the  variation  of  the  land  is  noc 
a  reafon  to  fay  this  is  a  rank  modus ;  for  the  value  of  lands 
<lepends  on  particular  hufbandry,  and  is  uncertain.    It  19 
impoffible  to  fay,  what  the  value  of  the  lands  was  at  the 
time  of  this  compoficion  ;  and  rcafonable  to  think,  a  pro* 
per  valuation  was  then  made.*— For  the  plaintiff  it  was 
anfwered.  Where  a  modt||B  appears  fa  large,  that  it  is  im* 
poffiUv  it  could  be  time  out  of  mind,  the  court  will  al- 
ways deftroy  fuch  a  modus  upon  the  face  of  it.     Ever/ 
modus  prcfumes  an  original  agreement  before  the  difabling 
ftatmes,  by  parfon,  patron,  and   ordinary.     The  com« 
mencemenc  then  muft  be  prefumed  confident  with  right 
reafon  ;  alitt  the  court  will  not  prefume,  that  the  psrifli- 
ioners  (in  whofe  favour  all  ihefe  contracts  are)  made  fuch  a 
compofition,  as  was  of  more  value  than  the  tithes.     The 
payments  mufl  b^  always  in  money,  this  being  pafture 
tithe,  which  is  always  pecuniary,  cannot  be  fpecific,  and 
the  only  tithe  in  the  kingdom  which  is  not  fpecific.     ft 
is  not  to  be  conceived,  that  9  d.  would  be  paid,  if  the  real 
rithe  did  not  amount  to  half  that.     The  value  of  an  acre 
ra  fupport  this  as  a  reafonable  compofition  at  the  time^ 
muft  have  been  7s.  6d.     So  high  a  modus  creates  a  Aron^ 
prefomption,  that  it  was  not  made  beyond  time  of  memo- 
ry.    The  law  fixes  that  to  a  certain  period  in  the  time  of 
king  Richard  the  firft,  fince  whofe  death  it  is  above  560 
yeara.     This  tWcn  muft  be  preAimed  an  agreement  before 
tkat  time  to  pay  9  d;  an  acre.     In  fad,  in  the  time  of  king 
Hen.  9.  thefe  lands  were  valued  at  2  s.  an  acre  i  as  appears 
from  feveral  records,  particularly  from  a  furvey  then  taken^ 
now  produced  out  of  the  augmentation  office.     The  other 
objcfiionf  and  which  deftroys  the  modus  on  tbe  face  of  itf 
is  from  the  exception  of  tithe  of  hops  ;  which  fhews  it  \ 
compofition  coming-in  in  queen  Elizaberh's  time;  tho' 
perhaps  they  exifted  here  a  little  before,  there  being  a  fta* 
fate  in  the  time  of  Hen.  8.  prohibiting  them  as  a  vene- 
moiA  weed.     It  could  not  then  be  an  agreement  before 
time  of  memory.    The  exception  muft  be  taken  intire 
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with  the  modui ;  for  the  cooit  ncfer  fievert  a  mddiit,  or 
confiders  one  part  as  good,  and  anocher  as  had.     Hop 
being  aJledged  as  part  of  the  dcfcripcion,  it  ia  thereby  as 
much/Wtf  de  fit  as  if  laid  particularly  and  piccifely  fee 
hops ;  which  is  never  allowed.— By  the  lord  chucellor 
Hardwicke:  This  cafe  is  of  veiy  great  confequence,  the 
noarfii  extending  thro'  a  vaft  trad  of  country.     The  court 
ceruiniy  ought  to  rup(;ort  the  rights  of  the  cbuicb,  and 
not  to  allow  any  modus  or  cuftomaiy  payment  that  by  the 
rules  of  law  is  not  to  be  fupportcd.     At  the  fame  time  the 
court  ought  not  iighily  to  ovciturn  cuftomary  payments, 
that  h«ive  prevailed  for  a  great  tradl  of  yea^a,  which  is 
commonly  called  time  out  of  mind  or  the  memory  of  man  % 
iho*  I  do  not  mean  itridly  according  to  thenotioo  of  lav 
before  the  time  of  king  Richard  the  firft.     There  are  tvo 
objcflions  againll  this  modus  ;  one  is,  that  this  paymem 
of  9d.  an  acre  cannot  have  fubfifted  time  out  of  mind,  be- 
Ciiufe  9d.  an  acre  muft  be  much  above  the  value  of  the 
tithe  at  the  time  this  modus  muft  be  fuppofed  to  commence  j 
which  the  law  of  England  by  a  pretty  extraordinary  ftrcich 
(and  which 9  1  believe,  no  other  country  does)  makes  from 
the  tranfportation  of  king  Richard  the  firft  Co  the  holy 
laad«  '  'I'he  other  is,  that  this  modus  cannot  have  fubfified 
time  out  of  nund,  becaufe  there  is  an  exception  of  a  pro* 
duct  and  culture,  which  was  not  and  couM  not  be  ia 
ulc  at  the  time  when  it  was  fuppofed  to  commence*     And 
this  obirclion  hath  in  it  fometbiog  very  ouierial  i  for  hop 
are  alvv ays  allowed  to  have  been  introduced  in  modern 
times,  that  i?  mcdtrn  in  refpeA  of  long  antiquity.     They 
hcg^an  to  be  ufed   and  propagated  in  queen  £lizabeth*s 
t:mc«  and  exiftcd  in  this  kingdom  fome  time  before;  they 
wcrt  here,  as  tobacco  is  here,  planted  for  curiofity  and  in 
fmall  ouantUics.     It  is  not  poffiUe  there  could  be  fuch  an 
exception  at  the  commencement  of  the  modus  ;  but  the 
qucUiuii  is,  whether  the  making  this  exceptioo  overturns 
the  atnr.i.arke  part  of  the  modus.     And  I  am  of  opinion  it 
doih  r.iM,     Suppole  the  agreement  was  to  pay  Qd.  an  acre 
for  a1*  uui!!  tithes  of  this  land,  except  fuch  fmall  dtbes  as 
(kaU  DC  arccrwards  introduced,  that  would  be  certainly  a 
g^>od  a^.'temer.t.     Then  inflead  of  laying  it  in  thofe  ge- 
I'.eral  woiJs.  th<y  have  fpedhed  it  with  fuch  a  Gortof  pio- 
duel,  as  theie  laiids  probabi>  will  be  tilled  with.     And  it 
is  too  much  to  lay  iuch  weight  on  this  objeAioo,  aa  to 
overturn  the  modus  on  that  account.    The  more  material 
obi«\ii>n  is*  whether  tbe  moous  is  not  too  rank.    It  is  ia** 
&{cd  upon  astoo  hi^h  in  point  of  vahae,  and  therefore  that 
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the  court  is  Vnind  to  Cake  notice  of  it,  and  oughf  to  over- 
rule  it.  That  doArine  hach  undoubtedly  prevailed  in  fe* 
veral  cafes ;  but  moft  comnionly  as  to  the  value  of  parti* 
cular  things  for  which  the  modus  hath  been  fet  up,  at 
where  it  is  fo  much  for  a  flieep,  or  lamb,  or  a  particular 
kind  of  produd,  the  value  of  which  may  be  ihewn  at  thefe 
times :  but  it  may  diiFer  as  to  a  modus  fet  up  as  to  the 
value  of  lands,  becaufe  feveral  incidents  and  accidents 
may  attend  that ;  the  s^ceration  of  traffick  or  commerce; 
or  of  the  culture  of  land  either  improved  or  falling  in 
value  by  accident,  makes  fuch  a  modus  more  uncertain 
than  in  refpeA  of  the  value  of  a  particular  kind  o^  pro- 
dud,  as  calves,  (heep,  lambs,  and  things  of  th^t  kind. 
Therefore,  tho'  this  objediion  is  uken  in  point  of  law 
for  the  judgment  of  the  court,  yet  the  court. doth  not  al- 
ways proceed  as  bound  to  determine  in  that  way,  but  hath 
coofidered  it  as  a  matter  of  fad  proper  for  a  Jury.  And 
cfois  being  a  cafe  of  fo  much  confequence,  I  dull  fend  it 
Co  a  trial  at  law*— And  he  direded  an  iffue  accordingly, 
a  FfXiyf  506. 

In  the  cafe  of  EUn  and  Pf/«l,  March  3,  1745  9  ^  ^'^^^ 
wu  brought  for  tithes  in  kind  of  the  manor  of  Dodefliall 
in  the  parifli  of  Quainton.  The  defendant  infifts  upon  a 
modus  of  48  I.  in  lieu  of  all  tithes  of  that  manor.  For 
the  plaintiff  it  was  infifted,  that  it  was  too  rank ;  for  tho 
whole  redory  was  worth  but  33  I.  a  year  in  Henry  the 
eighth's  time ;  and  the  whole  demefne  lands  of  that  ma* 
nor  in  queen  Elizabeth's  time  were  worth  but  48 1,  a  year, 
lb  that  the  modus  then  would  have  been  jufl  as  much  a» 
Che  manor  itfelf.  And  the  plaintiff*  proved  as  eahibits  the 
valtie  of  the  firft  Fruits  from  a  return  made  by  the  aug- 
mentation office ;  and  for  the  value  of  the  manor,'  an  in- 
quifition  poft  mortem.  By  the  lord  chancellor  Hard- 
wickr:  There  is  no  perfcn  more  unwilling  than  I  am  to 
let  aiide  fuch  payments  in  lieu  of  tithes ;  but  there  muft 
be  kme  ground  of  law  upon  which  to  fupport  fuch  pay- 
nieor.  The  objc6lion  is,  its  being  too  r^nk  a  modus, 
and  confequently  that  it  could  not  be  time  out  of  mind, 
for  it  appears  that  manor  is  now  but  80  \.  a  year ;  and  ac- 
cording to  the  natural  improvement  of  lands  from  Henry 
the  eighth's  time,  it  ought  to  have  been  ten  times  as 
nuch,  on  account  of  money  finking  in  its  value^  and 
lands  rifing  in  theirs.  The  returns  from  the  firft  fruits 
ofice,  and  the  inquifition  poft  mortem,  though  they  are 
HOC  conckifive  evidence,  yet  are  fufficient  upon  the  cir- 
comftan^es  of  this  cafe ;  becaufe  the  defendant  has  not 
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{NToduced  any  evidcocae  to  contradid  it.  Taking  all  the 
evidence  together,  this  appears  to  be  nothing  more  than 
a  compofition  upon  agreement,  which  parfons  have  f«b» 
nitted  to  in  fucceflion  from  time  to  time«.aod  is  merelj 
a  perfonal  payment;  not  a  oompoTition  rtaU  which  is 
feme  charge  given  to  a  paribn  apon  lands,  under  a  deed 
to  which  himfelf  and  the  patron  and  ordinary  are  parcie9« 
and  of  a  different  nature  from  this.    3  Atk.  298. 

Upon  the  whole,  all  thefe  modus's  proceed  upon  a 
fuppolition  of  an  original  real  coaipofition  having  been 
adnally  made;  which  being  loft  by  length  of  time,  the 
immemorial  ufage  is  admitted  as  evidence  to  Ibew  that 
It  once  did  exift,  and  that  from  thence  fuch  ufage  was 
derived.  Now  time  of  memory  hath  been  long  ago  af- 
^Bertained>  by  the  law  to  commence  from  the  reign  of  Ri- 
chard the  firft*;  and  any  cuftom  may  be  deftroyed  by 
evidence  of  its  non^exifteoce  in  any  part  of  the  long  pe- 
riod firom^bis  days  to  the  prefent.  Wherefore,  as  this 
real  compofition  is  fuppofed  to  have  been  an  equitable 
contrad),  or  the  full  valqe  of  the  tithes,,  at  the  time  of 
making  it,  if  the  modus  fet  up  is  fo  rank  and  large,  a» 
that  it  beyond  difpute  exceeds  the  value  of  the  tithes  in 
the  time  of  Richard  the  firft,  this  modus  is  ftUdifr^  and 
deftroys  itfelf.  For,  as  it  would  be  deftroyed  by  any 
direfi  evidence  to  prove  its  non-exiflence  at  any  time  fiace 
that  apra,  fo  alfo  it  is  deftroyed  by  carrying  in  itfelf  this 
internal  evidence  of  a  much  later  original.     Blaeijt.  k  2. 

to.  A 

■ 

(*)  This  rule  was  adopted,  when  by  the  ftatote  of  3  Edv;.  I. 
<•  39.  the  rei^n  of  Richard  the  firlt  was  made  the  time  of  limit- 
ation in  a  writ  of  right.  This  period  Jn  a  writ  of  right,  by  the 
ftatute  of  32  Hfg,  S.  hath  been  rrductd  to  fixcy  years.  Aad  it 
feems  foroewhat  unaccountable,  that  the  date  of  legal  prelcrip* 
tion  or  memory  ihould  ftill  continue  to  be  reckoned  from  a«  9ra  . 
fo  very  antiquated.  [But  it  would  appear  ftill  more  ftraige, 
if  this  date  ivere  to  be  changed  from  time  to  time ;  and  nom- 
convenience  refults  from  the  rule  :  for  it  is  not  neceflary  to 
produce  evidence,  that  a  cudom  has  exifled  during  all  tkii 
space  of  time  ;  but  proof  of  its  exigence  for  a  comparatively 
|hort  fpace  of  time  is  evi(lepce  of  impnemorial  ufage»  if  nothifig 
appear  to  the  contrary.] 

(J)  Sec  alfo  Tprrimnf  v.  Liggf,  I  BL  Rep.  420.  where  fcvr* 
ral  modufes  werex>ver-rQitd,  on  this  ground,  without  dircd- 
ing   an    iiToe.     But  in  jitftjnt  v.  ^ar^  ff^i^^wghj  d€  Br^k^ 

t  Aitfi, 


"    lo.  A  modus  muft  be  fomclhing  durable ;  bcctufe  Che  Maftl»eaorAblc 

tithe  in  kind  is  an  inheritance  certain,  and  it  is  againft  na« 

ture  that  it  Ibould  be  extinguiflied  by  a  recompcnce  not  as 

durable  at  leaft,  tho'  not  To  valuable:  for  this  reafon^ 

four  pence  to  be  paid  jearly,  by  two  perfons  inhabiting 

two  fuch  houfes,  in  coniideration  of  all  tithes,  hath  been 

adjudged  ill ;  beciufe  the  houfes  may  decay;  or  none  live 

in  them,     Gikf.  675.  (r) 

II.  Cuftom  or  prefcription  muft  be  conftant,  without  Mvftbcwitkaiy 
interruption  ;  and  perpetual,  from  the  time  whereof  the  wtawptiaa. 


2  Jmfi,  397.  it  was  faid  by  the  court,  that  there  is  a  material 
^  difference  between  a  faro-payaieDC  and  one  for  a  particular 
^Mcics  of  produce.  In  the  formery  many  rea(bns  may  have 
prevented  the  tichea  from  beiog  agreed  for  at  their  proper 
price*  The  owner  may  have  meant  a  bounty  to  the  clergy- 
man,  or  he  may  have  wilhed  to  pay  for  an  exemption  from 
tithes,  for  the  fake  of  improvements.  The  court  would  not, 
therefore,  decree  for  the  plain tiiF  on  the  ranknefs  of  a 
farm-modas»  without  the  intervention  of  a  jury.  See  Bijbtf 
V.  ArtmdiU  1  Rmjn.  98.  from  Ch.  B.  Dodd's  MSS.  wbcm 
mght  pounds,  for  a  farm  of  eighty  pooadt  a  year,  was 
allowed  to  be  a  good  modus.  See  alfo  Edwt  v.  OglmmdiTp 
Btmk.  301.  and  lord  Hardwicke's  opinion  in  Ch^fmmm  v« 
Smikf  a  Fm.  506. 

(f)  Gre(h8m*8  csfe,  Cro.  EUx.  139.  So  alio  a  modus  ibr 
dthe  to  be  paid  by  the  inhabitants  of  fuch  a  tenement,  and 
the  lands  ufually  enjoyed  therewith,  was  declared  void  by  <Sir 
Joleph  Jeky],  M.  R.  for  the  tenement  may  lall  down,  and  be 
uninhabited,  and  the  lands  may  be  (hifted,  and  let  with  other 
farms*  Cmrlitam  v.  Bright<weIL  2  P.  JVms.  j^2.  And  a  mo- 
dus, that  the  •ccupiir  •/  futry  farm-bcufi  within  a  townflup 
Aould  pay  a  //'//  pinny,  in  lien  of  the  tithe  of  hay  of  lanoa 
occupied  with  fuch  farm-houfe,  was  holden  to  be  void  by  the 
court  of  exchequer,  becauTe  it  ihifted  according  to  the  occu- 
pation of  the  lands,  and  was  liable  to  be  rednctd  to  a  fingle 
penny,  if  not  to  be  totally  annihilated.  Travis  v.  Wbittkiad^ 
hf  ml,  2  R^ym.  762.  Travis  v.  Ox/m,  i  Jnjt.  308.  Bat  a 
modus  of  two  pence,  payable  by  every  inhabitant  houfeholdtr 
of  a  parifli,  for  all  tithe  of  fruk,  fuel,  agiftmeaty  &c.  waa 
decided,  ia  the  court  of  exchequer,  to  be  good,  beaiufe,  tho' 
the  number  of  hoofes  may  diminifh,  it  may  alio  increaie. 
And  the  inhmBiants  bom/ebolJers  of  a  town  or  vill  beiag  per« 
petual  in  contemplation  of  law,  the  recompence  to  the  vicar 
Si  certain  and  durable  to  a  comnaon  and  reafonable  intent, 
ABmtt  V.  Rgasl,  i  Jaft.  322,  Sec  alfo  HardcafiU  v.  Smitbfim 
li  Siattr,  3  Jik.  245.  t^/upra  8. 
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memory  of  man  ii  not  to  tbc  cooCrary :  for  if  there  bave 
been  frequent  interruptions,  ibere  c«n  be  no  cuftom  ly 
prefcription  obtained.  But  after  a  cuiloaB  or  prefcripckui 
is  once  duly  obt:(ioed,  a  difturbtance  for  ten  or  iwcniy 
years  (ball  npt  deftroy  it.  P^.  p.  2.  r.  13. 
MHotbowde-  12.  As  every  confideration  will  not  make  a  good  mo* 
^«ic^  dus ;  fo  a  ipodut,  tbo'  foqnded  upon  good  confidcratioii, 

may  be  fevcral  ways  difchargcd,  and  titbea  become  due  ip 
>  kind:  At, 

(i)  Where  land  is  converted  toother  ufea:  fo*  wheo 
the  prefcription  is  for  hay  and  grafs,  fpecially,  in  fo  mao? 
acres  of  land  \  \f  the  land  is  converted  into  a  bop  gacden 
or  tillage,  the  prefcription  is  eone  If). 

(2}  By  the  alteration  or  <Ieftrufiion  of  the  thing  for 
which  the  monev  was  paid  :  as  where  two  fulling  mills 
were  under  the  ume  rooif,  and  turned  into  a  corn  mill; 
where  alfo  there  was  one  pair  of  ftones  in  a  mill,  and 
another  pair  was  addtd;  and  where  the  watercourfe  was 
altered  by  the  owner^  and  the  mill  was  pulled  down  and 
re-edified  upon  it  >  in  all  thefe  cafes,  it  was  adjudged  that 
the  modus  was  gone.  But  where  a  man  was  feifed  of 
eight  acres  of  meadow  and  one  of  paflure,  for  the  tithes 
whereof  he  h^A  paid  time  out  of  mind  6ve  fbillinf  s  and 
four  pence,  and  afterwards  the  owner  built  a  corn  mill 
upon  the  fame ;  it  was  adjudged  that  be  fliould  pay  no 
tithes  for  the  corn  mill,  becaufe  ibe  land  was  difcharged 
by  (he  modus.     %'JnJl.  490. 

(3)  Hy  npn-payment  of  the  conGderatipn,  or  payment 
of  tithes  in  kind,  for  fo  long  a  time,  as  to  dcflroy  the 
poffibility  of  making  proof  th^t  fuch  culiom  or  prefcrip- 
tion was  (g)  but  an  interruption  for  fome  fliort  time  only, 
will  not  difchargc  it ;  efpecially  if  made  by  the  leflee,  to 
the  prejudice  of  the  ieflbr.  fVatf.  c.  47.  Giif.  675. 
Mvui  how  t3  ^3-  The  lule  is,  that  the  modus  is  to  be  fucd  for  in  the 
)»cc:ird.  eccteriaAical  court,  as  well  as  the  very  cithe  j  and  if  it  be 

allowed  between  the  parties,  they  (hall  proceed  there;  but 
if  the  cuftom  be  denied,  it  muft  be  tried  at  the  cominop 
law  :  and  if  it  be  found  for  the  cudom,  then  a  confulta- 
tir»n  muft  go ;  otherwife  the  prohibition  ftandetb.  The 
like  is  afHrmed«  in  cafe  a  iury  upon  an  ifiue  joined  in  a 
prohibition  u;)on  a  modus  decimandi,  find  a  diflferent  mo« 


(/)  <•  '•  Till  the  former  culture  is  reftored« 

(l)  In  this  cafe,  it  doth  not  appear^  in  poiot  of  lawj  tb^t 
"nodus  ever  exiiifd. 

dus  ; 
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das ;,  fihce  a  modus  is  foond^  they  (ball  not  have  coo* 
fulution.    s  lifl*  490. 

The  principal  reafon  why  the  courts  of  common  law 
prohibit  the  fpiritual  court  froii>  crying  of  modus*s,  arc, 
that  whereas  every  modus  is  lefs  than  the  real  value,  the 
f  uie  of  the  canon  law  is,  thac  lefs  than  the  real  value 
fball  not  be  taken,  and  that  a  cuftom  to  the  contrary  ia 
void  i  and  that  the  ecclefiaftical  and  temporal  laws  difi^. 
in  the  times  of  limiution,  forty  years  or  under  making  a 
good  cudom  by  the  ecclefiaftical  laws,  whereas  by  the 
temporal  laws  it  muft  be  beyond  the  time  of  memory* 
Gihjl  691. 

But  the  fpiritual  courts  have  commonly  allowed  and  do 
allow  pleas  of  modus  decimandij  and  the  averment  in  the 
prohibition  is  not  that  thev  do  take  cognisance,  but  that 
the  plea  hath  been  offered  and  refufed  ;  which  fuppofeth, 
that  if  *the  plea  be  admitted,  the  prohibition  ought  not  to 
go.  And  accordingly  it  hath  been  affirmed  by  Doderidge 
and  others,  that  the  fpiritual  court  may  as  well  try  the  mo* 
dus,  as  the  right  of  tithes,  and  that  a  prohibition  is  not  to 
be  granted,  till  the  fpiritual  court  either  fefufe  to  admit 
the  plea,  or  proceed  to  try  it  by  methods  different  from  the 
rules  of  the  temporal  law,  as  to  the  time  of  limitation,  or 
number  of  witnefles,  or  the  like. ,  And  where  lord  Coke 
contended  fo|f  the  contrary  dofirine,  it  was  declared  by 
Kelynge  and  Twifden,  in  the  cafe  of  the  bi(hop  of  £i«- 
t§ltt  againft  Smithy  that  in  cafe  one  libel  for  a  modus  deci- 
Oiandi,  if  the  fpiritual  court  allow  the  plea,  they  may  cry 
ic    GUf.bi^l. 

But,  notwithftaoding,  it  feeme/h  now  to  be  clearly 
fettled,  that  if  a  modus  decimandi  be  fued  for  in  the/ec« 
cleiiaftical  coutt,  a  prohibition  lies  to  flop  the  trial  of  it, 
if  the  modus  be  denied  (b)  \  and  the  reafon  is  not  upon  the 
account  that  the  fpiritual  court  wants  jurifdiAioo,  but 
in  regard  of  the  no(ion  the  temporal  law  hath  of  cuflom, 
diSerenC  from  the  fpiriCMal :  And  feeing  that  every  modus 
is  due  by  cuftom,  it  is  the  common  law  only  that  can 
detrrmine,  what  time  ap,d  ufage  with  ua  (hall  be  fufficient 
to  create  fuch  cuftom,  that  is,  time  beyond  all  me- 
mory to  the  contrary.  Whereas  by  the  fpiritual  law, 
fometimes  ten  years,  fometimes  twenty,  they  will  adjudge 

{k)  It  is  not  fufficieoit  chat  the  modai  be  denied,  except  the 
fpiritual  court  be  proceeding  to  try  it ;  for  it  may  be  imma- 
terial to  the  queftioQ.    1  H.  Black,  100. 

fufficient 


fufficient  to  create  a  cuftom.  And  prohibitions  in  fnch 
cafes  are  granted,  not  becaufe  the  fpiritual  court  bith 
mot  jurifdiSion  of  the  matter,  but  in  refped  of  the  trial 
•which  is  to  be  by  the  temporal  law  onljr ;  and  if  vpon 
the  trial  it  be  found  for  the  nK>  ius,  the  proceedings  Ihali 
go  on  in  the  fpiritual  court ;  if  againft  the  moditSi  the 
prohibition  ftall  (land.     /f^^Z/i  c,  56. 

But  if  in  the  trial  of  a  modus,  the  deftrndant  permits 
the  fpiritual  court  to  proceed  to  fentence,  he  is  then  too 
la|e  to  come  for  a  prohibition  ;  becaufe  it  is  onlj  for  de- 
fed  of  trial,  artd  not  for  defed  of  jurifdidton  :  but  a 
man  is  never  too  late  for  a  prohibition,  where  it  is  for  dc- 
fcAof  jurifdidion.     Bvnb.  17.(0 

R§tb€raft  and  Fanjhaijo^  March  25,  1748:  On  a  fuit 
inftituted  in  the  ecclefiaftical  court  for  fubtradion  of  tithes^ 
the  defendant  there.  Without  pleading  any  difcharge, 
brings  a  bill  to  eftablilb  a  modus.  The  tnfwer  to  die 
bill  does  not  admit  it.  And  he  now  moved  for  ao  in- 
jundion  to  ftay  the  proceedings  in  the  ecdefiaftical  coorfy 
upon  the  bare  fuggeftion  of  a  modus  by  his  bill.  By  the 
lord  chancellor  Hafdwicke:  If  I  (bcrold  ^rant  this  in- 
jun^Ton,  1  (bould  make  a  precedent  for  tripping  up  the 
heels  of  two  courfs*  the  rcclefiaftical  court,  and  coortof 
common  law.  The  eccIefialHcal  court  have  a  right  to  le* 
tain  fuits  for  tithes,  whether  at  the  inftance  of  a  fpiritual 
peribn,  or  lay  impropriator.  There  may  be  a  fuit  alfo  in 
that  court  for  a  modus,  as  well  as  for  tithes  in  kind.  The 
defendant  likewife  may  plead  a  modus  there ;  if  admitted, 
the  ecclefiaftical  court  may  go  upon  the  modus ;  if  de- 
nied, the  ecclefiaflical  court  cannot  proceed,  for  defefi  of 
trial ;  and  if  fo,  it  is  the  common  fuggeftion  for  a  prohibi- 
tion in  the  court  of  king's  bench  ;  but  if  you  come  there 
for  a  prohibition,  you  muft  fird  (hew  the  modus  has  been 
pleaded  in  the  ecclefiailical  court,  and  denied  there:  And 
no  other  oourt  has  the  cognizance  of  it  but  the  ctMrt  of 
kingV  bench.  And  therefore  I  will  not  make  fuch  a  pre- 
cedent, as  by  aiide  wind  will  take  away  the  jurifdidlion  of 
both  courts  at  once.-- -And  the  motion  was  deored. 
3  Atk.  628.  ^  . 

Bill  to  eftiblifii       [A  bill  in  equity,  in  the  nature  of  a  bill  of  peace,  will 
•  modui.  alfo  lie  to  eRablifh  a  modu«,  where  a  fuit  has  been  inftituted 

Ki  tithes  in  kind  \  and  the  court,  if  doubtful  of  the  modus. 


(/)  Id  what  cafes  a  prohibition  n^udbe  foed  for  befurefra- 
tencc,  aad  where  ic  may  be  had  after,  fee  f^t^fUtftm^  16. 

dirrfls 
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diredt  an  iflue  to  be  tried  by  a  jury,  i  jfnfl,  564.  &r 
y>^.  Mitfard  117.  (y  yjf .  9  Via.  Ah.  78,  79.  Vid.  infra 
-VIL  fl.  77l&/i  hiwU  hi  ucroiTiim  But  a  plea  that  the 
defendant  obtained  a  verdi£t  and  judgment  againft  the  plain* 
tiffy  upon  ftat.  2^3  Ed,  6,  c.  1 3;  wa«  allowed  to  be  good. 
tJiff*  Rep.  in  Cba.  temp.  Finch^  13.  and  the  courtv  has  fre- 
quently  refufed  to  dired  an  liTue,  if  the  modus  appeared, 
upon  the  ftatement  of  it,  to  be  bad.  See  Torrianj  v.  Lcgze^ 
1  BUck.  Rep.  420.  and  Bijbop  v.  Chicbejitr^  2  Bro.  161.  (k) 

V.  Of 

(i)  The  following  modafes  have  been  eftabltihed  as  good, 
b^  decifiont  in  the  courts  of  Uw  :— -One  penny  for  ancient 
gtrdenft  «nd  orchards,  Pirft  v.  Mark*wick,  Bmnh.  79. — Se* 
▼eaceen.  pence  for  tvtxy  cow  having  a  calf*  for  the  tithe  of 
the  milk  and  calf ;  eleven  pence  for  the  tithe  of  the  milk  of 
s  milk  cow,  milked  without  a  calf;  for  every  heifer,  the  firft 
year  (he  has  a  calf,  thirteen  pence,  for  the  milk  and  calf— 
fhefe  payable  at  Michaelmas.  — Eight  pence  for  tvtry  hogf- 
bead  of  cyder,  made  of  apples  grown  in  the  parifh  ;  for 
hoard  apples,  one  penny  ;  for  firewood  fpent  on  the  farm, 
one  hearth  penny  ;  for  frait,  herbs,  roots,  and  other  garden 
ftoff,  a  garden  penny ;  for  a  co]t,on<*  penny ; — thefe  payable  at 
Eafter.  Roe  v.  ibe  Bijbop  of  Exeter ^  Bunh.  c  7 . — Eight  pence  for 
a  cow«  four  pence  for  an  neifer ;  three  (hillings  and  four  pence, 
payable  at  Eafler,  for  every  fcoreof  (heep  (horn  oat  of  the  pari(h« 
and  {o  proportionably  for  a  lefs  number  than  twenty,  or  for  a 
]e(8  time  than  a  year,  for  their  wool  and  lambs.  Pbillips  v.Sjmett 
Bmnb.  171. — Twopence  an  hogihead  for  cyder.  Roll.  Ah.  649. 
—The  non-re(ident  occupiers  of  iand  in  B.  and  W.  to  pay,' 
oa  Good  Friday,  or  as  foon  after  as  demanded,  four  pence  aa 
acre  for  the  tithe  of  hay,  and  the  herbage  of  pafture  lands  not 
ploughed  or  Town;  bat,  ifrefident,  to  pay  tithes  in  kind. 
M§um/iim  y.  Chapman,  z  P.  W^ms.  5 6 g.-^ Four  pence  an  acre  for 
highland,  and  three  pence  an  acre  for  low  land.  Bdti  v.  Hovf 
Ismdt  cited  i^.-*Twe We  pence  for  an  acre  of  low  meadow,  and 
eight  pence  for  ;tn  acre  of  high  meadow,  for  tithe  of  hay. 
Gmrdiner  v.  Pole,  1  Bro.  P.  C.  214 — One  penny  for  hay  for 
an  ancient  meiTuage,  with  the  demefne  lands  therennto  be- 
longing, cdntaining  60  acrei,  &c.^ One  pound  fix  (hillings 
aad  eight  pence  for  an  ancient  tenement,  containing  625 
acres,  for  hay,  fmall  tithes,  and  Eafler  offerings.  Fimcb  ▼» 
MLufiersp  Bunb.  161. — Nine  cart-loads  of  logwood,  delivered 
to  the  redor  by  the  lord  of  the  manor,  for  him(elf  and  tenanu» 
ID  lieu  of  all  tithes.  Woolftrflon  v.  Maittwairing,  Bunh.  279.  So 
of  fix  pounds //r  aJVJUMv,  Pigot  v.  Hearne,  Cro.  Eliz*  559. — A 
halfpenny  for  each  calf,  in  lieu  of  calves,  payable  on  Wednef* 
day  before  Bafter.— A  fmoak  penny  for  6rewood.-«  An  halfpenny, 
payable  on  Shear-day,  for  the  wool  of  each  (heep  dying  betweeii 
Candlemas  and  Shea r-day.->-Fonr  pence  a  month,  payable  oa 
Shear-day^  for  the  tithe  wool  of  ceery  hoadxed  iheepflioroin 
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V.  Of  the  feveral  particulars  tichable. 

/.  Corn  and  other  gratn^  as  beam,  feafe,  tarer^ 
vetches. 

II.  Hay  and  other  like  herbs  ^  and  feeds,  as  clover^ 

rafe^  woad,  broom,  heath,  furze. 

III.  Agiftment  orpajiurage,  2  Anft.  498..5cx>. 
'  ly.  Wood. 

V.  Flax  and  hemp. 

yi  Madder.  • 

VIL  Hops. 

VII L  Roots  and  garden  herbs  and  feeds  I  as  turr 
nips^  parjley,  cabbage,  faffron,  and/uch  like. 
IX.  Fruits  of  trees,  as  apples,  fears,  acorns. 
X*  Calves,  coltSy  kids,  pigs. 
Xh  Wool  and  lamb. 
XII.  Milk  and  cbeefe. 
XIIL  Deer  and  conies. 
Xiy.  Fowl. 
Xy.  Bees. 
XVL  Mills,  fijbings,  and  other  perfoual  iithes. 


tbe  parifli^  which  were  brought  in  after  the  2d  dty  of  Febru- 
ary. Three  eggs  for  eyitry  cock  and  hfn»  duck  and  drake, 
payable  on  Wednefday  before  Eafter,  in  lieu  of  tithe  eggi, 
and  chickens  and  ducks  hatched  in  the  parifh.  Brinkloiv  v.  £/- 
m§mls^  Bunh,  307. — Thirty  eggs  for  all  tithe  of  eggs,  I  Roth 
Ah,  648.  65 1 .  2  Zalk.  65I6.— The  tenth  cheefe  made  from  tbe 
iiril  of  May  until  the  lalt  of  Auguft,  in'difcharge  of  the  tithe 
of  milk.  Auftin  v.  Lueas^  Cro,  Elix.  609.  — An  halfpenny  for 
the  wool  of  iheep  fold  after  (hearing,  and  before  Michaelmas. 
Mcert,  91 1. ^ One  penny  per  head  for  (heep  brought  into  the 
pariih  after  Candlemas,  and  dipt  in  the  parifli,  in  lien  of 
tithe  of  wool ;  three  pence  per  head  for  fbeep  in  the  pariih 
before  Candlemas,  and  carried  out  before  (hearing  timet 
though  the  wool  tithe  is  not  then  aAually  due.  EIlu  v.  SaiJ, 
I  Ati/t,  341.  It  is  a  good  modus  for  an  innkeeper^  that  in 
confideration  that  he  and  all,  &c.  have  paid  tithe  bay  and 
grain  growing  upon  the  land  belonging  to  the  faid  inn,  aid 
have  paid  tithe  for  all  their  own  cattle  Ceding  upon  the  land^ 
that  they  have  been  time,  &c.  difcharged  of  the  dthesof  tbe 
horfes  of  their  guellsagifted  iq  the  faid  land,  when  they  tra- 
\el  by  the  faid  inn  ;  for  fome  have  faid,  that  this  was  bot  a 
perfonal  tithe,  and  others  have  faid  that  no  tithes  (hould  be 
paid  for  fuch  agiflment  by  the  common  law,  without  any  no? 
dus;  htiw ttxk  (J ahel  tLVid  Ric barton  rcfolvedt  and  a  prohibi- 
tion granted.  <)yim,AL\^. 
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/.  Cdrn  and  other  grain,  as  hans,  peq/e,  tares, 

vetches. 

I.  /^ORN  is  a  prsdial  great   tithe;   and    is   tithable  Cora. 

^  according  cu  the  cuftom  of  the  place ;  and  is 
commonly  tithed  by  the  tenth  (hock,  cock,  or  (beaf, 
where  the  cuftom  of  the  place  is  not  otherwise.     Gedm 

393- 

Of  common  right  the  owner  of  the  corn  ought  to  cut 

down   and  prepare    the  fame,  and  to  make   it  up  into 

{heaves,  cocks,  or  (hocks }  and  if  the  owner  refufe  to  do 

it,  the  parfon  may  fue  him  for  the  famt  in  the  fpiritual 

court;    but   then  the   fuit   ought  to  be  fpccial,  for  not 

fetting  them  forth  in  cocks,  and  not  generally  for  not 

fetting  them   forth.      But   having   made   the  corn   into 

Iheavea,  he  is  not  bound  to  fet  it  up  in  heaps,  unlefi 

the  cuflom  of  the   place  oblige  him   thereunto.     JVatf. 

f .  49. 

If  a  prefcription  be,  to  pay  certain  (heaves  of  corn  for 
all  tithes  of  corn,  this  is  no  good  prefcription;  for 
the  pari(hioners  ought  10  make  it  into  (heaves :  and  there- 
fore part  of  his  duty  in  kind,  cannot  be  in  fdtisfadtion  of 
the  refidue.     Waif.  c.  49. 

If  the  cufiom  of  the  place  be,  to  meafure  forth  to  the 
parfon  the  tenth  part  of  the  corn  whilft  growing  upon 
the  land ;  it  feemeth  that  this  manner  of  cithing  ought 
to  be  obferved  :  or  if  the  cuftom  be,  that  the  parfon 
ouight  to  have  for  his  tithe  of  corn,  the  tenth  land  of 
corn,  beginning  at  fuch  land  as  is  next  to  the  churchy 
this  cuftom  is  good :  but  when  in  fuch  cafe  the  pari(b- 
ioners  by  covin,  to  defraud  the  parfon,  did  not  manure 
and  fow  fuch  lands  (the  corn  of  which  would  by  the 
cuftom  be  to  the  parfon)  fo  fufficienily  as  their  other 
lands,  and  the  parfon  therefore  dij  fue  in  the  fpiritual 
court  generally  for  the  tenth  (heaf  and  (hock,  and  a 
prohibition  was  awarded  becaufe  it  was  faid  that  the  par- 
fon might  have  his  remedy  at  the  common  law  for  the 
fraud  ;  yet  afterwards  in  the  fame  cafe  a  confultation 
wu  granted,  Wray  chief  juftice  faying,  that  this  cuf- 
tom was  againft  common  reifon.  pyatf,  r.  49.  a  Pm 
mil.  569. 

If  the  cuftom  be,  that  the  odd  (heaves  or  (hocks,  under 
th^  number  of  ten,  (hall  not  be  tithed,  by  reafon  that  they 
fet  up  tbc  tithes  in  heaps  or  ihocksf  which  of  commoo 

right 
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Balkiaaimeict* 


HeadUnds. 


Stubble. 


AftCf-eatagKb 


Ttfescat  lo 


right  the  owner  of  the  corn  it  not  bound  to  do ;  the  owner 
is  not  bound  to  divide  the  (aid  ffaeaves,  or  (hockt,  and  fee 
forth  the  tenth  thereof,  for  that  fuch  cuftom  upon  fuch 
confiHeracion  is  good,  ff^atf.  r.  49.  (See  more  of  Cuftom, 
inffa  FL  of  the  letting  ^vl,  hfc.) 

2.  It  19  laid  down  in  all  the  old  books,  thit  titbes  are 
not  to  be  paid  for  the  herbage  of  meres  or  balks  in  coco 
iields  ;  but  that  the  fame  are  freed  thereof  by  the  commoa 
law  and  cuilom  of  the  realm.    2  inft.  652. 

3.  So,  it  is  faid,  nojithes  fliall  be  paid  for  haj  whicb 
g;roweth  upon  headlands,  where  the  horfes  and  plough 
turn  when  the  land  is  ploughed,  if  there'  be  alledged  a 
cuftoro  not  to  pay  this,  and  alfo  it  be  averred  chat  the 
headland  is  only  fufficient  to  turn  the  plough,  i  R$itt 
Abr.  646. 

4*  So,  if  a  man  pay  tithes  of  corn,  it  is  faid,  \Lt  (hall 
net  pay  any  tithes  for  the  ftubble  which  growctb  the  fame 
year  upon  that  land,  tho*  the  fame  be  cut  for  thatch  or 
other  ufes.     2  Inft.  652.     i  RMi  Akr,  640. 

5.  So,  if  a  man  pays  tithe  of  corn,  he  fliall  not  pay 
any  tithes  for  the  afttr-pafiure  of  that  land  for  that  fame 
year,  nor  for  agiftment  in  fuch  after-grafs.  i  Rfft 
Abn  641* 

[Nevertheleft,  notwithflandirg  thefe  great  autboritieii 
the  modern  determinations  in  equity  are  dlrtSij  ooatraiy  | 
for  that  the  balks  and  meres,  the  headlands,  ifabhle,  and 
after-eatage,  are  as  much  a  part  of  the  increafe  of  thai 
fame  year  as  the  corn  or  Hay  (i).] 

6.  A  prefcription  may  be  within  a  pari(h,  that  bf 
reafon  they  have  not  fufficient  meadow  for  milch  kine  and 
draught  cattle,  they  have  ufed  to  cut  fome  of  their  tares 
green,  and  give  them  to  the  aforefaid  flock,  and  to  be 
difcharged  of  tithes  for  the  fame  :  and  this  is  a  good 
cuflom  and  confideration,  for  that  the  parfon  hath  an 
advantage  thereby  as  well  as  the  parifliioner,  naniclyi  in 
the  tithe  milk,  and  manuring  of  the  other  com  land  ;  and 
the  matter  is,  the  want  of  meadow  and  paflure  ;  and  the 


(/)  But  in  Ttnnant  v.  Siubhint  in  the  excheqaer,  MUb^* 
ffias  term  36  Geo,  3.  this  note  was  adverted  to»  aod  deaied 
to  be  law.  It  was  there  held,  that  ftubble  cot  for  fodder  was 
not  tichable,  unlefs  there  had  appeared  to  be  fraad  in  IcaWag 
the  flubble  unufually  long.  The  court  did  not  recoiled  aay 
cafe  to  the  contrary,  as  this  note  fuppofei. — Ex  rgUit*  M.  Aitfr^ 
As  to  after<eatage,  *yid.  infra  HI,  J^fimnti  7.  in  tht  met. 

9  furisife' 


futmire  is  as  if  il  had  been  faid,  that  for  want  of  meadow 
and  pafture,  they  have  ufed  co  eat  their  meadows  with 
their  plough  cattle,  and  for  fo  much  as  they  did  cat  to  pay 
no  tithes.    JV^tf.  c,  49.     BunS.  279. 

So  if  a  man,  according  to  the  cuftom  of  the  country, 
doth  ibw  his  land  to  feed  his  horfes  for  tillage,  and  the 
ufe  hath  been  to  fuffer  the  horfes  to  be  fed  upon  the  land 
without  any  mowing  of  the  grain ;  the  parfon  (hall  not 
have  aay  tithes  thereof,  becaufe  it  is  no  more  than  paf- 
ture  for  his  horfes.     H'^atf.  c.  49. 

7«  Ifai  Q^yi  gather  green  peafe  to  fpend  in  his  h9ufe,  BeiM  md  porfi^ 
and  there  fpend  them  in  his' family,  no  tithes  (hall  be 
paid  for  the  fame*;  but  if  be  gather  them  to  fell,  or  to 
feed  hogs,  there- tuhes-lhall  be  paid  for  them.     1  RtlTs 
Ab9.  647.     Dig.  p.  2.  €•  3. 

It  ha^Mk  been  difputcd,  whether  the  tithe  of  beans  and 
peafe,  gatbf^red  by  the  hand,  aed  fold  for  man'a  food,  it 
a  great  or  fmal|  lithe*  .As. in  the  cafe  of  Sims^  vicar  of 
£2ftha«s  in  £ifex,  againft  BftmH  and  Jobnfan^  occapiert 
of  kodb  wiihio  ihe  faid  parifli,  and  fyUkn  and  Hiub^  im« 
propiiaMrs  of  thf  .re&oty  oir  the  faid  pari(h ;  Dec.  6, 
1762^  Mr^^Mtfi  the  vicar,  brought  his  biU  in  chancery 
ia.4be  year.  1756,  ftttiog  forth,  that  by  the  endowmeat 
ot.  the-nca<age  be  in  intitled  to  the  titbea  of  gardens  and 
ciirlUage#,  and^  all  (<Mrts  of  tithes,  except  che  tithes  of 
iheavea  aind  bay  and  mil>s  [pr^ur  Jicimas  gorbarum  a 
fagm  it  .nmliwdittorum  adv€nium]  \  that  the  defendants  Btm» 
mU  and  Jfibwf^^  holding  feyeral  parcels  of  land  in  the  faid 
yaiiib>  did  10  the  fame  year  cultivate  feveral  pieces  of  fuch 
laiid  wilh  beaos  and  peafe,  of  fuch  fort  as  are  generally 
itUk  for  -the  food  of*  man,  which  they  gathered  in  the 
IMBlbs,  V  June,  july>  and  Auguft,  by  the  hand  in  the 
fidd,  hf  plucking  them  from  the  ftalk  whilft  green,  aod 
test  the  ftme  to  market,  and  fold  them  for  the  food  of 
fl^ao  accordingly ;  and  infifting,  that  by  the  gathering 
biwu  aad  peafe  by  the  hand,  fo  cultivated  aa  aforefaid,  .he 
the  t%\A  Sims,  as  vicar,  by  virtue  of  the  faid  endowoefK^ 
hecame  intitled  to  the  tithe  thereof^  and  that  00  tithe 
Mght  to  be  paid  for  the  fame  to  the  impropriator,  nor 
ought  beans  and  p^afe  fo  cultivated  and  gathered  by  the 
haad,  by  plucking  from  the  ftalk  whilft  green,  to  be  coo^ 
fidered  ae  part'  of  the  tithes  appropriated  to  the  reSory* 
To  thia  hill  the  dcfendapts  put  in  their  anfwcrs.  And 
tbsi  detandant  Bennet  faid,  that  in  the  year  1756,  be 
twed  thirteen  acres  or  thereabouts  with  peafe  and  heaos^ 
in  the  qpen  fields  ip  the.  faid  i^arifb^  and  bclievedr  th¥  iia 


464  %ithte. 


JunCf  July,  and  Auguft  in  the  fame  yeari  he  gathered 
ten  acres  and  a  half  or  thereabouts  of  the  fame  by  the 
hand  in  the  field,  by  plucking  them  from  the  ftalk  whilft 
they  were  green,  and  fold  them  in  a  cairt  by  retail  by 
pecks  and  fmaller  quantities,  in  and  about  the  pariih  oif 
Eaftbam*  and  in  the  ftreets  of  London,  and  the  remain- 
der of  fuch  peafe  and  beans  were  gathered  into  the  barn 
and  threfhed.  And  the  defendant  Johnfon  faid,  that  he 
fowed  five  acres  of  beans  and  peafe  in  like  fhanner,  and 
part  thereof  be  plucked  by  the  hand  when  green,  and 
fold  the  fame  in  London  ftreets  and  at  market,  and  ga* 
thered  and  threfhed  the  remainder  in  the  baro.  And 
both  the  faid  defendants  faid,  that  all  their  ground  in  the 
faid  pari(b,  fowed  with  peafe  and  beans  in  the  faid  year^ 
was  ploughed  for  that  purpofc,  and  no  part  thereof  was 
dug  with  a  fpade  except  under  or  near  the  hedgetf  where 
the  fame  could  not  be  ploughed,  or  in  fuch  places  al 
were  too  wet  to  be  ploughed  j  and  that  the  tithe  of  all 
beans  and  peafe,  whether  gathered  gseen  or  other  wife, 
having  been  always  paid  to  the  re£lor,  and  efteemed  to 
belong  to  him,  they  had  therefore  compounded  with  the 
impropriators  for  the  fame,  and  hoped  they  fhould  not  be 
compelled  to  account  alfo  with  the  vicar  for  the  ftme 
tithes*  Th^  defendants  Wilkes  and  Hitch^  In  their  an? 
fwer  infifted  on  their  right  as  impropriatort.  Witoefles 
were  examined  on  both  fides.  Several  of  whom  depoM, 
that  fuch  peafe  and  beans  as  are  ufed  for  the  food  of  am^ 
had  been  cultivated  in  the  fields  and  grounds  of  the  pari(h 
of  Eaflham,  only  for  about  thirty  years  paft,  and  were 
cultivated  and  gathered  green  off  the  fiem,  as  ufually  done 
in  a  garden  (lave  only  that  in  the  field  the  plough  bath 
been  generally  ufrd  and  in  the  garden  the  rpadc)«  and  in 
rows,  but  in  a  difierent  manner  from  thofe  planted  and 
fowed  in  fields  in  the  common  courfe  of  huibandry  fix 
provender  and  not  for  man's  food*  And  one  of  the  wit- 
nefles,  Mr.  Wyat,  vicar  of  the  parifh  of  Weftham  (an- 
joining  to  that  of  £a(lham],  faid,  that  in  the  year  17539 
he  commenced  a  fuit  in  chancer  v  '>gain(t  the  impropriator 
and  others  of  his  faid  pariih  for  luch  tithes,  and  that  the 
then  \ori\  chancellor  decreed  in  nis  favour,  and  he  hath 
enjoyed  :h/  faid  tithes  ever  fince.  O.1  hearing,  the  lord 
keeper  h. '.Icy  decreed,  Nov*  10,  1760,  that  the  vicar'^ 
bill  (houlu  '  *  •!ifmiiled,  withobt  coiii.  Upon  this,  Mr. 
Sims  appealeti  co  the  houfe  of  lotdu  fettitig  forth  the 
following  reafons.  i«  It  is  admitted  by  the  refpoodent%. 
that  if  the  tithe  of  beans  and  peafc>  cultivated  in  a  gar- 
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den-like  inAnner»  and  gathered  by  hand  whtld  greeny  it 
a /m^// tithe,  the  fame  is  not  included  in  the  exception 
out  of  the  vicar's  endowment.     Many  arguments  may  be 
ofiered  to  prove  it  fuch.     The  quality  of  all  tithes  is  to 
be  determined  at  the  time  of  feverance  when  the  right 
accrues.     The  fame  thing  which  produces  a  great  tithe 
in  one  ftate  and  mode  of  culture,  produces  a  fmall  tithe 
in  another.     If  clover  is  cut  for  hay,  it  is  conlidered  as 
a  gVeat  tithe ;  when  fufFcred  to  grow  for  (tcdj  it  is  con- 
fidered  as  a  fmall  tithe.     This  is  alfo  the  cafe  of  tares ;  Tares, 
when  cut  green,  they  are  referred  to  the  clafs  of  fmall 
tithes ;  when  matured  and  dried  before  cut,  they  are  re- 
ferred to  the  clafs  of  great  tithes  (m).  The  tithe  in  queftion  , 
is  certainly  not  a  tithe  of  corn  or  grain  :  and  ic  bears 
two  marks  of  a  fmall  tithe;  the  one,  that  it  is  in  the  na« 
ture  of  a  garden  tithe,  being  diftinguifiied  out  of  the  de- 
fcription,  not  by  difference  of  culture,  bat  merejy  by  the 
locality  of  fetting  beans  and  peafe  in  fields :  the  other, 
that  it  is  a  new  and  modern  culture.     2.  Suppofing  the 
tithe  in  quefiion  to  be  a  great  tithe;  ftill  the  vicar  was 
intended  to  be  endowed  with  it,  becaufe  it  is  not  in* 
eluded  in    the  exception   out  of  his  endowment.     Peafe 
and  beans  plucked  by  the  hand,  whilft  green,  from  the 
ftem,  however  cultivated,  or  wherever  planted,  can  never 
be  'tithed   under    the   defcription    of    dtcima  garharum. 
Spelmao   in  his  glofiary  interprets  garha  to  ht  faciculut 
either  of  fruits  or  wood.     Du   Frefne  calls  it  /picarum 
mampulut.     And  Matthew  of  Weftminftcr  faith,  jfrumenti 
hitmtfhHh  fuim  fatrim  linguft  decimus  (heaf,  gallice  vero  gar- 
bam.     But  the  tithe  in  queOion  cannot  fall  under  the 
meaning  of  the  word  garba^  being  fet  out  and  taken  by  H 
meafure  totally  different.     3.  It  doth  not  feem  an  ob- 
jeAion  of  weight  to  the^  appellant's  demand,  that  if  titheft 
are  paid  to  the  vicar  for  peafe  and  beans  gathered  green, 
another  thhe  will   be  claimed  by  the  re^or,  when  the 
ftallcs  ripen  and  are  cut  down,  by  which  means  a  double 
lithe  b  faid  to  be  payable  for  the  fame  thing.     This  will 
appeal  otherwtfe,  when  the  matter  is  confidered  not  in 
the  light  of  paying  two  tithes  for  one  thing,  but  of  di« 
viding  the  fame  tithe  between  two  different  owners,  ac* 
R>rdiog  to  the  graht  of  appiropriation*     The  vicar  will 
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{m)  Hodgfin  ▼.  Smith,  ^uni,  279.  1  Rn^n,  128.  eeturi,  via» 
mk  tares,  whether  green  or  Hpe^  are  a  great  thhc>  aod  belong 
BothereAor«  « 
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have  his  tithe  of  what  is  aSually  gathered  greco,  and  the 
rc&or  of  what  is  left,  after  it  (hail  be  cut  down.     4.  It  is 
fubmitted  to  be  an  objedion  of  as  little  weight  at  the  ob- 
jedion  juft  anfwered,  namely,  that  in  confequence  of  the 
appellant's    reafoning,    the    farmer   will    have  it   in   his 
power  to  determine  the  property  of  tithes  between  rtStot 
and  vicar,  from  the  manner  or  place  of  culture,  or  time 
of  gathering.     But  this  is  a  contingency,  which  attends 
this  fort  of  right ;  the  oc<:upier  being  allowed  by  law  to 
cultivate  his  lands,  as  he  and  the  landlord  fliall  think  pro- 
per; which  makes  tithes  in  their  own  nature,  a  fluduating 
and  uncertain  inheritance.      ■       On  the  other  hand  the 
refpondents  hope  the  decree  will  be  affirmed,   for  thefe 
(amongft  other)    reafuns.      i.    Becaufe  a  vicar    cannot 
claim  tithes    of   any  kind    but    by  endowmentf    or  by 
ufage  (which  is  only. evidence  of  an  endown)ent}.    In  tfaii 
cafe,  there  is  no  evidence  of  ufage;  and  therefore  if  the 
vicar  is  not  intitled  to  the  tithes  in  queftion  under  the 
endowment,  he  is  not  intitled  at  all.     But,  2.  By  the  eo* 
dowment,  the  tithes  in  queftion  are  excepted  out  of  the 
grant  to  the  vicar ;  for  the  words  decima  garbarum^  in  tbe 
exception,  have    been    always    confidered    as    technical 
terms,  appropriated  to,    and  defcriptive  of  great  tithes, 
and  to  diiiinguiOi  them  from  fmall  tithes,  x  And^«ritf  in 
Its  fignification  comprehends  peafe  and  beans  growing  in 
fields,  as  well  as  all  other  forts  of  corn  and  grain  growing 
in  fields.     So  that  peafe  and  beans  are  in  their  own  na- 
ture a  great  tithe,  and  excepted  out  of  the  vicar*s  endow- 
ment ki  this  care,  under  the  name  of  garba,     3,  As  to 
the  obje£lion,    that  in   the  prefent   cafe,   the   peafe  and 
beans  being  plucked  green,  and  fold  for  the  food  of  man, 
they  are  apf^licd  to  the  fame  ufie  as  beans  and  peafe  grow* 
ing   in    gardens,  which  are  a  fmall  tithe;  and  that  this 
tithe  ought  to  take  its  denomination  from  the  ufe  tbe 
thing  tithable  is  applied  to,  and  therefore  is  a  fmall  or  vi- 
carial tithe,  and  not  within  the  meaning  of  decima  gar- 
barum:  It  is  anfwered,  that  all  the  cafes  relative  to  tithes, 
taken  together,  fcrve  to  prove,  that  tbe  law  denon^nates 
and  adjudges  itthis  to  be  great  or  fmall,  according  to  the 
nature  of  the  thing,  and  not  from  the  mode  of  cultiva- 
tion, or  ufe  to  which  the  thing  is  applied.     And  therefore 
in   this  cafe,  the  application  of  the  peafe  and  beans  in 
queftion  for  the  food  of  man,  they  not  being  nor  Mling 
under  the  denomination  of  tithes  of  gardens,  technically 
called  decima  hortorum^  ought  not  to  convert  the  tithes  in 
queftion  into  fmall  tithes*  And,  after  a  full  hear- 
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tng,  Dec.  .6th  and  7th,    1762,   the  lords  affirmed  the 
decree  (n). 

IL   Hayj  and  other  like  herbs  and  feeds ;  as  clover 
rape,  woad,  broom,  heathy  furze. 

I.  By  a  conftitution  of  archbifliop  Winchelfea,  it  is 
ordained,  that  the  tithes  of  hay  wherefoever  it  growetb^  v)he» 
tbir  in  large  meadows  or  fmaU%  or  in  the  highways^  JhaU  bi 
dtmanded  and  (as  is  expedient)  Jball  be  paid  to  the  church. 
Lind.  19). 

In  the  highuuns"}  In  chimiriis :  But  in  a  conftitution 
of  Gray  aichbimop  of  York,  from  which  this  conftitution 
is  taken  and  in  a  ^reat  meafure  copied,  it  is  in  cbev'ffis^  in 
the  fore  acres,  or  heads  of  the  ploughed  land ;  (alth^* 
the  common  law,  as  it  hath  been-faid,  will  not  admit  o£ 
this.)     Johnf.  Winch. 

It  hath  been  refolved^  that  if  a  man  tut  grafs,  and  be«^ 
fore  ic  be  made  into  hay,  but  only  put  into  fwathes,  he 
carrieth  and  giveth  it  to  his  plough  cattle  for  their  ne* 
ceflary  fuffenance,  not  having  fufficient  for  their  fufte* 
nance  otherwife  ;  no  tithes  ihall  be  paid  thereof,  i  RolCs 
Mr.  645.     Bunb,  279.  (0) 

But  in  (he  cafe  of  IFebb  and  Warner^  M.  2  J.  when 
the  inhabitants  of  divers  marfhes  and  fenny  lands,  who 
ufed  to  gather  a  rough  hay,  called  fenny  fodder,  for  want 
of  fufficient  grafs  to  fuftain  their  beads  in  winter,  allcdged 
that  they  did  this  for  the  fuftenance  of  their  beads  and 
the  better  increafe  of  their  hufbandry,  and  ought  there- 
fore to  be  freed  from  the  payment  of  tithes ;  the  court 
held,  that  this  furmife  was  net  fufHcient,  for  one  may 
'not  prefcribe  \n  non  decimando;  and  in  that.it  is  alledged 
they  beftow  it  upon  their  cattle  there,  that  is  not  any 
caufe  of  difcharge;  for  fo  they  may  prefcribe  for  corn 
fpent  in  their  family,  or  for  corn  given  for  provender 
to  their  cattle  \  whereby  no  tithes  (hould  be  paid.     Cro^ 
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(it)  5  Sro,  P,  C,  586.  5  £ae.  Ab.  70.  But  where  ic  ap- 
peared that  the  vFcar  had  by  prefcription  a  right  to  the  tithes 
of  pcafe  and  beans  fet  and  planted  in  rows  and  ranks,  and 
naoaged  with  a  fpade  and  hoe  in  a  garden -like  manner,  the 
^ioorc  of  exchequer  held,  that  the  right  continued  although 
the  groond  was  prepared  with  a  plough.  Nicholas  v.  Juftem 
Of  MUiot^  Bunb.  19.  affirmed  on  appeal,  2  Bre,  P.  C  31. 
•      to)  8,  P.  Colly er  v.  Hrwfe  and  Reid,  2  Anft,  481. 
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Hay  is  a  predial,  great  tithe;  and  is  to^be  tithed  id 
fwathes,  windrows  or  cocks,  as  the  cuftom  of  the  place  is. 
Cod.  412. 

Of  common  right,  it  feemeth  that  grafs  is  titbaUe 
when  it  is  put  into  grafs  cocks,  and  not  before;  for  that 
then  the  Cfcnth  may  be  fevered  from  the  nine  parts.  B^aif. 
r.  49. 

In  the  cafe  of  F^^^r  and  Jydi^  E.  J  7299  in  the  than* 
eery;  it  was  obje£ted,  that  the  parimioners  de  iore 
ought  to  make  their  tithe  grafs  into  bajr.  But  the  lord 
chancellor  King  declared  the  law  to  be  othcFwife,  and 
interrupted  the  counfel  when  they  began  to  fpeak  to  this, 
faying  that  ail  which  the  pari(hioners  were  bound  to  do 
was,  to  cut  down  the  grafs  and  divide  it  into  ten  pans, 
dfter  which  the  parfon  was  to  make  it  into  hay ;  and  that 
this  had  been  fo  refolved  in  a  Dcvonfliire  cafe  (the  cafe  of 
one  Riynolds).     2  P.  Will.  520. 

Yet  in  the  notes  upon  the  faid  cafe,  by  the  editor,  it 
is  obferved,  that  it  is  called  the  tithes  of  bay,  and  not  of 
grafs :  and  fo  is  the  aforefaid  confiitution. 

But  whatever  the  owner  is  obliged  to  do  of  common 
right,  the  cuftom  of  every  place  is  to  be  obferved  ;  and 
therefore,  if  the  cuftom  be  to  tneafure  out  the  tench  part 
of  the  grafs  (landing  for  the  tithe  thereof,  and  that  the 
parfon  (hall  cut  and  make  it,  this  is  good.  And  in  this 
and  all  other  cafes,  when  the  tithe  of  the  graft  is  fet 
forth,  and  the  owner  is  not  bound  to  make  the  paribn's 
tithe  into  hay  :  the  parfon  de  jure  may  make  the  grab 
into  hay  upon  the  land  on  which  it  grew,  altho'  the  ufage 
time  out  of  mind  hath  been  to  the  contrary  :  And  it  is 
needlefs  for  the  parfon  to  alledge  a  cuftom  for  th«  doing 
of  it.     PFatf.  c.  49. 

The  finding  (traw  for  the  body  of  the  church,  is  no 
difcharge  from  tithe  hay,  hecaufe  it  is  no  advantage  to  the 
parfon,  who  is  not  charged  with  the  repairs  of  the  church. 
Cro,  Eliz.  ijb. 

But  a  meadow  in  the  parifh,  of  which  the  parfon  and 
his.  predeceflbrs  had  been  feifed  time  out  of  mind,  was 
judged  a  good  confide  ration  for  the  parifhioners  to  be  dif^ 
charged  of  tithe  hay ;  for  it  (hall  be  intended,  that  it 
was  originally  given  on  that  account,  i  RilFi  Jlkr.  649* 
Aftcmowtb.  2.  Rolle  fays,  that  of  aftcrmowth,   that  is,  the  (econd 

mowth,  tithes  fhall  be  paid  de  juie,  without  a  fpecial 
prefcription  to  be  difcharged  by  payment  of  the  tithes 
out  of  the  firft  mowth,  and  then  it  (hall  be  difcharged. 
1  RqWs  Abr.  640, 

But 


But  Sir  Simon  Degge  fays,  that  tithes  are  not  to  be 
paid  of  the  aftermaths  of  meadows  :  But  if  the  meadow* 
ing  be  fo  rich  that  there  are  two  crops  of  hay  got  io  one 
year,  there  the  parfon  (hall  have  tithe  as  well  of  the  latter 
as  of  the  former  crop.     Deg,  p.  2.  r.  3. 

But  if  the  occupier  of  the  land  can  prefcribe,  that  in 
confideration  the  owner  doth  make  the  firft  tonfure  into 
good  and  fufficient  hay,  and  fet  it  forth  in  cocks. fufii- 
ciently  dried,  then  he  (hall  be  difcharged  of  the  tithes  of 
the  aftermowth  ;  this  is  a  good  prefcription  aqd  difcharge^ 
by  reafon  of  the  labour  and  colls  he  beftowed  in  making 
the  (irft  tonfure  into  hay.     Boh.  46,  47. 

Or  if  the  prefcription  be,  to  be  difcharged  of  the  tithe 
of  the  aftermowth,  only  upon  confideration  that  they  have 
ufed  time  out  of  mind  to  cut  down  the  grafs  of  the  firft 
mowth,  and  the  fame  to  tedd  and  (hake  abroad,  and  the 
fame  grafs  fo  difperfed  and  caft  abroad  to  gather  into 
weaks  and  windows,  and  put  it  into  fmall  cocks  at  their 
own  cofts ;  this  is  fufficient,  tho'  it  be  not  made  into 
perfed  hay.     Cro.  Ja,  42. 

And  in  the  cafe  of  Norton  and  Brlggs^  T.  9^  ^.  it  wag 
faid  6y  Treby  chief  juftice,  ^hat  tithes  are  not  payable  for 
'aftermowth  de  jure;  and  therefore  it  is  but  form  to  lay^a 
cuftom  to  be  difcharged  of  tithes  of  aftermowth,  in  con- 
fideration of  making  the  former  mowing  into  hay;  for 
tithes  are  payable  only  of  things  renewing  once  in  the  year* 
£•  Raym.  242. 

3.  So  it  hath  been  faid,  if  a  man  pay  tithes  of  hay,^hat  Aftcr-cttigtf 
.'  no  tithes  ought  to  be  paid  de  jure  afterwards  for  the  pafture 
of  the  fame  land  for  the  fame  year ;  for  he  (hall  not  pay 
tithes  twice  in  a  year  for  the  fame  thing:  for  the  after 
paftuie  is  only  the  relicks  of  the  hay  of  which  he  hath  paid 
tithes  before.     2  /«/?.  652.     i  Roifs  Jfbr.  640. 

Nor  for  agiftments  in  fucb  after  grafs»    1  RoWt  Mr* 
640.     Bufib.  1,7. 

[But,  as  was  before  obferved,  the  modern  determina- 
tions in  equity  will  not  allow  of  thefe  diftin£iions ;  for 
the  after«mo'wth  or  after-eatage  are  undoubtedly  part  df  * 
the  incrcafe  of  that  famcf  year  (p).] 

4/  Dr.  Watfon  fays,  the  tithes  of  clover  grafs  (hall  go  Ooveiw 
to  him  that  hath  the  tithe  hay.     ff^atf.  c.  39. 

And  in  the  cafe  of  Franklyn  and  the  mafter  and  brethren 
of  5/.  Crofs^  T.  1721 ;  the  vicar  being  endowed  of  tithe 

ij)  This,  it  is  apprehei^ed»  is  a  miflake;  i^tfji,  Jgifi-* 
mna  7.  in  tU  n^tt. 

H  b  3  bay. 
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hay,  it  was  decreed,  that  he  was  thereby  intided  to  clover^ 
faint  foin,  and  rye  grafs;  which  are  fpecies  of  hay  that  it 
the  genus.     Bunb.  79. 

But  the  fetd  of  clover  is  in  its  nature  a  fmali  tithe. 
Watf.  r.  49.       « 

Thus  in  the  cafe  of  IVallis  againft  Pain  and  UndirbiU^ 
H*  1738,  a  bill  was  exhibited  in  the  exchequer  by  the 
plaintiff  ff^ailis^  who  was  tenant  or  farmer  under  the  ini« 
propriator  of  the  great  tithes  in  the  pariQi  of  Prittltwell  \n 
Kent^  and  infilled,  that  the  defendant  Pain  fowed  a  field  * 
with  clover,  which  was  cut  for  hay,  and  that  he  let  the 
sftermath  grow  for  feed  which  was  cut  and  threfbed  for 
feed,  of  which  the  plaintiff  ought  to  have  the  tithe  as  a 
great  tithe.  The  defendant  Pain  infjfted,  that  he  had 
paid  the  plaiiHiff  for  the  tithe  hay  of  his  clover ;  and 
that  the  aftermath  of  clover  flood  for  feed,  which  was  a 
imall  tithe,  and  payable  to  the  vicar.  And  Mr.  Underbill 
the  vicar,  infifted  upon  the  tithe  of  closer  feed  as  a  vi- 
carial or  fmall  tithe.  By  the  depofitions  of  feveral  wit- 
neffes  it  appeared,  that  the  difference  between  clover  cut 
for  hay,  and  that  cue  for  feed,  is  confiderabie ; '  when 
made  into  hay,  it  is  cut  while  the  grafs  is  green,  and  fit 
for  cattle  to  eat;  when  cut  for  feed,  it  (lands  till  the 
flalk  is  good  for  little  or  notliing,  and  the  feed  is  the  only 
thing  of  value  or  regarded.  It  was  argued  for  the  plain- 
tiff, that  clover  feed  is  in  the  nature  of  it  a  great  tithe, 
and  therefore  due  to  the  plaintiff:  for  as  tithe  hay  is  due 
to  him,  the  feed  of  that  hay  mud  of  confequence  belong 
to  him  alfo ;  that  where  the  parfon  is  intitled  to  tithe 

"  hay,  he  will  be  intitled  to  the  hay  made  of  clover,  as 
well  as  of  other  grafs :  and  if  to  the  bay,  lilcewife  tp 
the  feed.  On  the  other  fide  it  was  infifted,  that  clover 
feed  is  in  its  nature  a  fmall  tithe;  that  the  tithe  of  no 
feed  was  ever  looked  on  as  a  great  tithe  \  and  as  to  whu 

^  was  faid  that  the  iUlk  and  feed  fhould  go  together,  it  is 
frequent  that  the  feed  or  fruit  of  trees  goes  to  the  vicar, 
when  the  tree  goes  to  the  parfon  :  wood  is  always  rec<i» 
koned  a  great  tithe,  and  goes  to  the  re<Slor,  unlefs  the 
vicar  be  fpecially  endowed  with  it;  bur  acorns,  as  well 
as  the  fruits  of  all  other  trees,  were  always  held  as  fmaU 
tithes.  Lord  chief  baron  Corny ns  delivered  the  refolu- 
tion  of  the  court :  That  by  the  canon   law,   as  long  as 

.the  diflindiion  hath  been  made  between  great  and  fmall 
tithes,  which  is  as  ancient  as  appropriations  to  the  reli- 
gious houfes,  who  ufually  engtoffed  the  great  tithes>  but 
left  the  fmall  tithes    to  (ho  ^uratC)   all  feeds  have  been 

reckoned 
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reckoned  as  fcnall  tithes.  The  common  law  Teems  to 
follow  the  canon  law  in  this  point.  And  iill  the  refo* 
kitions  relating  to  tithes  which  proceed  from  things  newly 
introduced  into  England,  have  held  them  to  be  fmall 
tithes;  as  fafFron,  woad,  flax,  hops,  tobacco.  As  to 
clover  feed,  there  doth  not  appear  to  have  been  any  ex- 
prefs  determination  in  this  point :  But  it  is  a  feed,  and 
all  feeds  are  mentioned  as  fmall  tithes.  It  is  true,  that 
clover  grafs  made  into  bay  is  of  the  nature  of  all  other 
grafs  made  into  hay,  and  confequcntly  muft  belong  to  the 
parfon,  or  other  who  is  intitled  to  tithe  hay;  but  it 
does  not  follow,  when  it  (lands  for  feed,  and  is  not  made 
into  bay,' that  the  feed  may  not  be  fmall  tithes.  Rape 
fi^ed,  caraway  feed,  turnip  feed,  muftard  feed  are  fmall 
tithes;  but  if  the  herb  be  growing  with  other  gra^s  and 
made  into  hay,  it  would  be  great  tithe.  And  ail  the 
barons  a^greed  in  opinion,  that  the  plaintiff's  bill  (hould 
be  difmififed.  Baron  Parker  feemed  to  doubt,  as  it  par« 
took  of  the  nature  of  the  ftalk,  from  whence  it  was  taken. 
dmyns^  633. 

And  it  bath  been  decreed,  fince  this  cafe^  that  the  feed 
of  clover  is  a  fmall  tithe.     Bunb,  344. 

A  modus  may  extend  to  clover,  although  of  late  only 
brought  into  England,  if  the  modus  be  fuch  as  covers  all 
tithes  of  hay.     Bunb.  20.  (q) 

5*  Rape 


(f)  lo  Woodv.  Harrifin^  AmK  563^.  a  mod  as  was  laid  for 
clover  and  objefled  to»  the  incroduAion  of  clover  being  of  a 
modern  date ;  but  the  court  faid  it  was  a  fpecies  of  grau,  and 
would  be  covered  by  a  modus  for  graft  made  into  hay ;  and 
direded  an  iflue  accordingly.  The  following  cafe  has  lately 
OGcnrred  on  this  fubjed. 

CMj4r  clerk  v.  Howft  and  Kiod^  ferjeancs-inn-ball,  26th 
Jnly  1794*  The  principal  queftion  was  to  determine  tba 
mode  of  fetting  out  the  tithe  of  clover  bay ;  the  vicar  infifting 
Uiac  it  ooght  to  be  fet  out  in  cocks  or  heaps  as  common  hay  ; 
the  defendants,  that  it  ought  to  be  fee  out,  as  they  had  done 
in  the  fwathe.  No  cuftom  was  proved  to  exift  in  the  pariih 
for  ietting  oet  the  tiibe  of  clonjir  in  cocks ;  and  it  appeared 
by  the  teftimony  of  farmers,  that  clover  hay  is  not  io  that 
iieigbboarhood  made  into  cocks  at  all  in  the  ordinary  coprfa 
(if  nufbandry,  qnlefs  in  wet  or  uncertain  feafons.  For  the 
plaintiff  it  was  argued,  that  clover  hay  was  to  be  confidered  in 
ezaftly  the  fame  light  as  common  hay.  The  general  rule  of 
law  is,  that  tithes  fhall  be  fet  oat  at  th4t  period  when  they 
*€aB  firft  be  fevered  from  the  nine  parts,  and  the  farmer  is  in 

Hh4  no 
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JUpc  M«  J.  Rape  feed,  is  a  fmall  tithe.     It  has  not  been  (own 

many  years  in  large  quantities  in  this  country.     And  I 
fdo  not  find  or  know  of  any  judicial  determination  coocenu 
ing  this  particular  fpecies  of  tithe.     The  method  of  cuU 
tivation  of  rape  feed  is  this :  It  is  fown  in  Auguft  or  Sep- 
tember PandfufFered   to  grow  till  the  feed  is  quite  ripe; 
and  then  it  is  cut  down,  with  the  greateft  care,,  and  if 
poffible  in  caln)  weather,  with  fickles,  left  any  of  the  feed 
ihould  drop  from  the  pods,  and  be  loft  upon  the  fs round* 
And  for  the  fame  reafon  it  is  never  bound  up  in  fheaveii 
or  made  into  hattocks:    but,  as  foon  as  nay  be,  it  is 
gathered  upon  a  large  cloth,  brought  into  the  field  for 
the  purpofe:  and  upon  fuch  cloth  is  threflied  and  drcficd: 
and  then  the  feed  is  removed  out  of  the  field  in  facka  or 
bags.     The  ripenefs  of  the  feed  when  proper  for  cutting, 
and  ^e  fmallnefs  of  it,  renders  this  method  of  cultivation 
abfolutely  necefiary  $    for   if   it  was  to  be  bound  np  in 
flieaves,  or  gathered  into  heaps,    and  then   removed  io 
carriages  or  otherwife  out  of  the  field  to  be  threftied  and 
dreded,  a  great  part  of  the  feed  would  be  fliaken  and  loft, 
Vfhiih  would  not  only  be  a  damage  to  the  owner,  but  aifo 


DO  cafe,  unlefs  by  fpecial  cuftom^  boaod  to  labour  the 
dixy  any  furcker.  But  as  to  hay  it  is  fettled,  that  in  geaera! 
it  inall  not  be  fet  out  in  the  fwathe,  but  in  cocks,  which  is  aa 
ulterior  procefs,  (i  Rail.  Abr.  644.)  and  amounts  toa  deceroi- 
nation,  that  in  the  fornier  ilage,  while  in  the  fwathe,  it  is  not 
in  a  fit  iitaation  to  be  fevered  ;  the  fame  rule  muft  apply  to 
clover.  But  it  was  anfwered  for  the  defendants,  that  tke 
reafon  vvhy  comnfon  hay  is  let  out  in  cocks,  is  becaofe  that 
is  the  bed  and  eftablifhcd  mode  of  cultivating  the  commodity, 
and  the  moft  proper  period  for  accurately  dividing  the  too 
parts ;  but  as  there  is  no  fuch  procefs  in  clover,  without  loft 

to  the  farmer,  the  rule  cannot  extend  to  it. And  by  JMar- 

donald  Ch.  B.  Ic  can  never  be  fuppofed  that  for  any  purpofe  of 
tithing,  the  farmer  (hall  be  compelled  to  introdoce  an  onoom- 
mon  or  difadvantagf  oos  mode  of  agriculture ;  but  here  it  is 
proved,  chat  clover  is  not  cdftomarily  put  into  any  ihape  ana- 
logous to  grafs-cocks,  and  that  in  mod  feafons  foch  a  proceft 
would  be  hurtful  to  the  commodity.  We  cannot,  therefore, 
make  any  decree  which  would  compel  the  farmer  to  adopt  thb 
inconvenient  mode  of  making  his  clover-bay.  The  only  other 
way  of  tithing  clover-hay  feems  to  be  in  the  fwathe,  which 
muft,  therefore,  be  taken  as  the  proper  method.  But  at  the 
point  is  new,  let  the  hill  as  to  this  be  difmifTed  without  colli 
zAnJi.ifiu     S.  P.  Baktry.  AtbilL     z  Am/i. /^u 

to 
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fo  the  landy  for  the  fhaken  feed  would  grow  again,  and 
fpoil  the  future  crop  of  grain. 

If  is  ufual  for  the  occupier  of  the  land  to  agree  with  the 
owner  of  the  tithe,  for  the  tithe  of  rape  feed  at  fo  much  an 
acre. 

It  never  hat  been  determined,  in  what  manner  the  tithe 
of  rape  feed  (hail  be  fet  our  by  the  occupier  of  the  land, 
where  he  does  not  agree  to  pay  a  compofition.  for  it.     But  ^ 

the  better  opinion  feems  to  be,  that  it  (hould  be  fet  out 
by  meafure  in  the  field,  after  it  is  thre(bed  and  dreiled  ; 
as,  from  the  manner  of  its  cultivation,  the  owner  of  the 
tithe  cannot  fooher  remove  it* from  the  land;  and  as  he 
baa  no  right  to  enter  upon  the  land  for  any  other  purpofe 
than  to  take  away  his  tithe,  which  in  this  cafe  is  not 
capable  of  being  taken  away  before  it  is  tbrefbed  and 
dfefled. 

6.  Woad  growing  in  the  nature  of  aaherb,  the  tithe  W«i4. 
thereof  ,is  a  fmall  tithe:  as  was  aj^reed  by  all  the  Juf- 
tices,  in  the  cafe  of  Udal  and  Tindal,  H.   i  Car.  Cro. 
Car.  a8. 

7«  No  tithes  (hall  be  paid  of  fern.     2  Inft  652.  Pc">* 

8«  It  is  faid,  that  for  heath»  furee,  and  broom,  tithe  Hestb,  r«rai^ 
(ball  be  paid  \  unlcfs  the  party  fet  forth  a  prefcription  or  ^foos. 
fpecial  cuflom,  tha:  time  out  of  mind  there  hath  been 
paid  milk,  calves,  or  other  tithes,  for  the  caule  that  have 
been  kept  upon  the  fame  lands ;  in  which  cafe  they  (hall 
not  pay  tithes.     GW.  413.     Gibf.  608. 

Alfo  if  they  be  burned  in  the  owner's  houfe  kept  for 
hufbandrjr  within  the  parilh,  they  may  be  difcharged* 
VW.  km   2.   c.    2.     Bob.  53.      But  otherwife  if  fold. 

*^-  S3- 

So  in  the  cafe  of  Rolft  and  Harding^  At,  12  An*    It 

was  admitted,  that  no  tithes  are  due  for  furze  fpent  upon 
the  premifles;  but  for  furze  cut  into  faggots  and  folc*',  ft 
was  decreed  by  the  lord  chancellor  Harcouit,  that  tithes 
fluMild  be  paid.    Vin.  Difmes.  Z.  31. 

JII.  JgiftmerU  or  pajiuragi. 

I.  Agiftment  is  the  keeping  or  depafiuring  of  (beep,  Agiaaeai^ 
and  of  any  kind  of  cattle,  whether  beafts  or  horfes :    And-  *^^''* 
die  tithe  of  agiftment  is  the  tenth  part  of  the  value  of  the 
keeping  or  depafturing  oP  fucb  (beep,  beads,  and  horfes, 
at  are  liable  to  pay  it.     And  it  is  fo  called  from  the  French 

gijfir^  gffi^i  [j^^^^^]  <o  lie;  becaufc  the  beafis  are  levant 
and  ccNichantf  that  is,  lying  and  rifing. 

8  t.  In 
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Jigiftwniea  2.  In  the  cafe  of   the  vicar  of  KilBngttn  againft  ifce 

"  ikhc.  fnafter  and  fellows  of  Ti\n\ij  college  and  others,  the  vkw 
being  intitled  to  all  the  fmall  tithes,  claimed  hj  virtue 
thereof  the  tithe  of  agiftnient.  And  by  the  lord  chief 
baron  Parker ;  There  is  no  doubt  at  this  day,  but  that 
agiflment  tithe  is  a  fmall  tithe:  Apd  the  fame  was  decreed 
to  the  vicar  accordingly,  f  Wil/on^  170. 
it  jori*  2*  This'tithe,  being  the  tenth  part  of  the  vaYue  of  the 

produce  of  the  land,  is  due  of  common  right;  becatife  the 
grafs  which  is  eaten  is  de  jaretithable,  and  mud  have  paid 
tithe  if  cut  when  full  grown.  L.  Rajm*  137,  2  Salk.  655. 
2  Inft.  651. 

Dw  vtecattk*      4,  The  general  rule  is,  that  this  tithe  is  to  be  paid  for 

beaiifls  agifted  for  hire;  or  for  dry  or  barren  cattle,  that 
do  otherwffe  yield  no  profit  to  the  parfon :  and  not  for 
cattle  which  are  oouri(hed  for  the  plough  or  pail,  and  fo 
employed  in  the  fame  parifh  ;  becaufe  the  parfon  hath 
tithe  for  them  in  another  kind.'    2  Inft.  652.     Dig.  p.  2* 

i.  5. 

fieit  if  a  foreigner  that  lives  in  another  parifli  depafturet 
ground  with  cattle  bred  for  the  plough  and  pail,  to  be 
employed  in  a  foreign  parifii ;  he  (hall  pay  tithe  for  the 
agtttmeat  of  fuch  cattle.  Dig.  p.  2.  c.  5.  L.  Rttjm. 
129. 

Alfo  if  the  fame  cattle  are  turned  off* to  be  fatted,  and 
are  grazed,  there  tithes  of  agiflment  (hall  be  paid ;  (ioce 
they  are  no  way  beneficial  to  the  parfon  in  any  other 
tithes  (r).  And  fo  of  cows  after  they  are  become  barren, 
and  are  tatted  for  fale.     Gibj.h^b. 

The  like  is  to  be  fa  id  of  horfes ;  that  while  they  are 
kept  for  the  ufe  of  hufbandry,  no  tithe  (hall  be  paid  :  but 
if  horfes  be  kepr  for  fale,  or  to  carry  coals,  or  for  the  like 
offices  which  are  profitable  to  the  owner,  and  not  pro- 
fitable to  the  parfon,  tithe  fliall  be  paid  for  them.  Gihf. 
676. 

fiut  faddle  horfes  (hall  pay  no  tithes,  no  more  than 
cattle  for  the  plough  and  p^il,  or  catt.'e  killed  for  the  ufe 
of  a  man's  own  family  ;  in  refpe^)  of  the  protit  that  other- 
wife  accrues  to  the  parfon  from  thefe.  Bunh.  3.  x  R^% 
Ahr.  641. 

But  if  they  be  horfes  of  travellers  or  others  taken  in  i% 
guell  horfes;  it  is  agreed  by  all,  that  tithe  of  agiftment  is 


(r)  Saneljs  v.  EaftmonJi  Show.  Caf,  in  P%  192. 

due» 
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^ae,  becauFe  no  profit  otberwife  accrues  to  the  parfon  from 
them.     Gib/.  682.  {$)  « 

In  the  cafe  of  Thorp  and  BendlowiS^  in  the  exchequer, 
5*.  176a.  Thorp,  as  rcdor  of  Houghton  in  the  county  of 
Durham^  iiled  bis  bill  agaiifft  Bendlowes  (amongft  other 
things)  for  the  tithe  agiiiment  of  his  coach  horles,.  fug- 
gelling  that  the  borfes  were  not  kept  for  pleafure  only, 
but  that  the  defendant  made  a  profit  of  ^hcm,  by  em- 
ploying them  to  fetch  his  coals  at  ten  miles  diftance  out 
of  the  parifli,  and  in  leading  manure,  bricks,  and^  wood 
from  the  parifli  of  Houghton  to  the  defendant's  lands  in 
the  pari(h  of  Darlins^ton,  which  is  the  next  adjoining  pa- 
rifli. "Which  fad  was  proved  in  the  caufe.  The  de- 
fendant by  his  anfwer  infifted,  that  the  horfes  wer^  kept 
for  his  coach,  and  for  pleafure  only,  and  were  not  liable 
to  pay  any  tithe  for  agiftment  as  barren  and  unprofitable 
cattle.  The  court  were  unanimoufly  of  opinion,  that 
coach  horfes  were  liable  to  pay  tithe  of  agiftoient,  and  de- 
creed the  defendant  to  account  for  the  fame,  and  to  pay 
the  plaintiff  his  cods. 

5.  It  hath  bten  faid,  that  if  a  man  pay  tithes  in  kind  FocwbttlaM^ 
to  the  parfon,  for  his  lambs,  fleeces,   and  other  things, 

eding  and  arifing  upon  his  paftures,  waftes  or  other  lands, 
he  fliall  not  afterwards  in  the  fame  year  pay  tithes  of 
agiflment  for  the  fame  paftures,  waftes  or  other  land#, 
1  RoiFs  jfhr.  641. 

But  in  the  cafe  of  Coleman  and  Barker^  E.  1 726 ;  where 
the  fuit  was  for  the  tithe  of  agiftment  of  (heep  which 
were  depaftured  cm  turnips  remaining  on  the  ground  un- 
fevered,  it  appeared  that  the  defendant  had  paid  tithe 
wool,  and  after  (hearing  time  fed  J)is  fheep  with  turnips,  by 
which  they  v^ere  bettered  five  (hillings  a  (heep ;  and  tithes 
were  decreed  for  the  depafiuring  of  thofe  (heep.    Gilb*  131. 

And  the  like  was  decreed  in  the  cafe  of  Swinfen  and 
Digby^  //.;  1731.  Bunb,  314.  For  in  fuch  cafe,  the 
flieep  being  turned  off,  to  be  fatted,  ceafe  to  be  profitable 
to  the  parfon  in  any  other  way  (r). 

6.  The  tithes  for  depafturing  unprofitable  cattle  ought  Bywiiooitite 
to  be  paid  by  tne  occupier  of  the  ground,  and  no:  by  the  ^^^ 
owner  of  the  cattle.     Bunb.  3. 

For  it  is  not  due  for  the  cattle,  but  for  the  produce  of 
the  ground  on  which  the  cattle  arc  depafiured  (i/). 

7.  This 
—— ■  •  — 

(/)  HMrdr,  35.  (/)  S.  P.  Amb,  149.  GoliTs  eafi. 

(jf)  I  Frttm.  379.  Tijher  v.  Leman,  9  Viti^  Ab,  38.  Bumk^  3. 
^K#  y.  ffnT'ueif^  2  Rayn,  570.  where  this  doftrine  is  illu(hat- 

ed 
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lo\bat  nm-  ^      7*  This  tithe  has  this  peculiar  difficulty  attending  It^ 
■cr  10  be  paid,     that  it  cannot  be  taken  in  kind.     For  as  it  is  no  othcrwiiis 

cut  or  fevered  than  by  the  noouth  of  the  animal,  to- 
gether with  the  other  nine  parts,  and  confumed  at  tHe 
fame  time,  the  perfqn  to  whom  it  is  due  can  only  receive 
the  value  of  it* 

And  it  hath  been  faid,  where  there  is  no  fpecial  cufiom 
to  the  contrary,  that  if  this  tithe  be  paid  for  gueft  cattle 
taken  in,  the  tenth  part  of  the  money  received  is  payable 
for  agiftment }  if  for  the  owner's  cattle,  then  the  tithe 
ihall  be  according  to  the  value  of  the  land,  after  the  rate 
cf  two  ihillinss  in  the  pound  :  for  that  they  cannot  other- 
.  wife  be  valued,  or  accounted  for,  becaufe  the  profic9of  the 
lands  for  which  they  are  paid,  are  received  by  the  mouths 
of  the  beafts.     ff^ai/,  c,  50.  (x) 

But  this  way  of  efiimation,  according  to  the  value, 
is  only  for  convenience ;  for  the  tenth  part  of  the  pro- 
duce, and  not  a  fum  of  money,  it  undoubtedly  due  do 
jure. 

And  this  way  of  valuation,  according  to  the  poand 
rent  of  the  land,  cannot  be  any  certain  rule,  cfpecially 
where  profitable  and  unprofitable  cattle  are  depaftured  to- 
gether; it  being  impoffible  in  fuch  cale  to  adjuft  or  af- 
certain  how  much  of  that  rate,  of  two  (hillings  in  the 
pound,  the  unprofitable  fhall  p^iy.  But  in  all  cafeS)  the 
tithe  of  agiftment  of  barren  and  unprofitable  cattle  is  to 
be  paid  according  to  the  value  of  the  keeping  of  each  per 
week.  And  the  value  of  the  keeping  of  a  meep,  beaft, 
or  horfe,  upon  any  particular  lands,  is  as  eafily  afcer- 
tained,  from  the  ufual  prices  given  for  the  depafturiog  of 
fuch  flieep,  beafts,  and  horfes  per  week  each,  in  that 
parifii  or  neighbourhood,  whether  profitable  cattle  are 
kept  at  tbe  fame  time  upon  the  fame  lands  together  with 
them  or  not. 


ed  by  tbe  following  calculation  :  A  farmer  breeds  an  ox,aBd 
when  three  years  old  fells  bim  to  a  grazier  for  7 1. ;  tbe  parAni 
is  not  entitled  to  14  s.  or  the  tenth  part  of  the  carcafe,  bat  to 
the  tenth  oftbt  produce  confumed  by  the  animal \  be  muft  thSfC- 
fore  be  paid  thus : 

Keeping.  Titbei. 

xiri-  .'.u       'i**^*  «ioo  oao 

What  IS  the  price  1     .j    f 1  .   ._  a 

o  036 

o  046 


Koepi 

rh.t  >,  the  price  J    ^J   ?     ,     j  |     * 
of  keeping  the ^   ^^  y      '(^    \ 

{x)  Hsrd.  35. 184.    Buab,  i. 


o  10   0 

And 
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And  it  frequently  happens,  that  the  Tame  lands  pay 
feveral  tithes  in  the  fame  year.  As  fuppofe  an  occupier 
of  Iknd  mows  any  of  his  lands  in  July,  and  pays  the  tithe 
of  the  hay  in  kind.  At  the  proper  time  he  turns  feed-> 
iDg  beafls  lipon  the  eddifh  or  after-grafs,  which  muft 
pay  the  tithe  of  their  tfgiftment  during  the  time  they  are* 
kept  upon  it,  according  to  the  value  or  ufual  price  of  the 
dcpafiurage  of  fudi  Deafts  per  week  upon  fuch  eddifh  or 
after- grafs,  in  that  parifh  or  neighbourhood.  After  the 
eddifli  is  confumcd  and  eaten  up  by  thefe  beafts,  other 
btrren  and  unprofitable  cattle  are  put  and  kept  upon  the 
fame  land  during  the  winter;  otheis  again,  for  the  fpring 
eatage;  which  muft  pay  the  tithe  of  their  agiftmeoc 
during  the  time  they  have  been  fo  kept  upon  that  ground, 
according  to  the  value  of  the  keeping  of  every  fuch  beaft 
or  horfe  per  week,  upon  fuch  lands  at  that  time  and  in 
that  date.  So  that  here  the  fame  land  pays  three  or  four 
different  tithes  in  the  fame  year;  which  is  contrary  to 
the  dodrine  generally  delivered  in  all  the  old  books,  that 
the  fame  lands  (hall  not  pay  tithes  twice  in  the  fame 
year  (>). 

8.  In  the  cafe  of  Smith  and  Ro$cUff\  H.  17 17;  the  llo4«i. 
barons  were  of  opihion,  that  a  modus  of  one  (hilling  in 
the  pound  for  pafturc,  according  to  the  value  of  the 
land,  was  a  void  modus;  as  is  alfo  a  modus  of  one  (hil* 
ting  in  the  pound,  according  to  the  value  of  the  rent. 
BttnS.  20. 

And  the  like  was  adjudged  in  the  cafe  of  Harrifon  and 
Sb^pt  7*-  1724*  ^^c  fame  being  no  other  than  payment 
of  a  part  for  the  whole.     Id*  174. 


^ta 


{y\  But  ihtt  agiftment  tithe  is  noc  due  for  afttr-paftorage, 
fee  amie,  p.  469.  Grun  v.  Auftiut  Til*u,  86.  z  Imft.  65a.  i  R§U. 
jfi^.641.  forigiftment  tiche  is  not  tbeticheof  theiocreafeof  the 
cattle,  but  the  tithe  of  the  land  or  herbage,  which  having  paid 
tickeof  the  hay,  (hall  not  pay  again  in  the  fame  jear ;  Bunb.  7. ; 
therefore  no  agidment  tithe  ii  due  for  cattle  fed  on  §il  cak$if 
ice,  aor  can  this  tithe  be  demanded  on  3  EJ,  6.  r.  13.  /I  3. 
which  enaAs,  that  ''  all  and  every  perfon  which  hath  or  (haJl 
liare  any  beads  or  other  cattle  tithable*  going,  feeding  or  de. 
paftafing  in  any  wafte  or  conamon  ground,  whereof  the  parifh 
at  not  certainly  known,  fhill  pay  their  tithes  for  tbt  increaji 
tfihi  fmd  cmhU,  to  the  parfbn,  ice.  of  the  parifh  where  the 
owner  of  the  cattle  dwclleih."    Ellis  v.  Saul^  1  Auft-  332. 


ly.  fv^d. 
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IV.  Wood. 

•WhetWUU         '•  ^"  ****  ^^^^  ^^  ^'^^^  ^^^  Wood/on^  H.B  &  9  ^.  iC 
tntubledejure.   IS  faid,  that  wood  is  not  de  jure  tithable,  becaufe  it   dotb 

not  renew  annually  ;  and  that  theijefor^  in  libels  io  the 
fpiritual  court  for  wood,  they  alledge  a  cuftom.  Ahho' 
it  was  faid,  that  the  practice  of  the  fpiritual  court  at  cbis 
day  is  otherwife  :  but  the  court  6id  not  regard  that;  for 
Holt  chief  juftice  faid,  that  they  made  ftones,  gravel,  and 
all  thinj^s  tithable.     Z.  Raym,  137.     2  Salk.  656.^^ 

And  prefcriptinns  of  non  decimando  for  tithe  wood  have 
often  been  allowed ;  particularly  in  the  wilds  of  Kent  and 
of  Sudex  :  which  feemeth  to  fuppofe  that  it  is  not  due  of 
common  right,  but  only  t>y  cuftom..    Gibf.  686. 

But  in  the  cafe  of  Jordan  againft  Colley  and  otberSf 
E*  1720:  On  a  bill  by  the  redor  for  tithe  wood  in  the  pa- 
ri(h  of  Little  Wenlocke  in  the  county  of  Salop,  as  it  bad 
been  time  out  of  mind  paid  in  that  pariih,  againft  the  de- 
fendants^ as  vendees  of  Sir  William  Forcfter  :  the  defend* 
ants  in  their  anfwer  fay,  that  no  tithe  hath  been  paid  for 
this  coppice  wood  called  Holebrook  coppice,  when  fdled 
before,  and  that  they  never  heard  that  any  tithe  or  modus 
bad  been  paid  for  wood  in  that  pari(b«  It  was  infifled 
upon  for  the  defendants,  that  tithe  wood  was  not  due  of 
common  right,  and  therefore  that  the  proof  Jay  upon  the 
plaintiff,  and  thit  it  was  only  founded  upon  a  canon  in 
bi/hop  Stra:ford's  time,  and  therefore  that  the  defendants 
need  not  alledge  any  prcfcription  or  cuftom  by  way  of  ex- 
emption :  But  it  was  anf^vered  for  the  plaintiff,  that  occu- 
pier»  muft  always  fet  forth  an  exemption.  And  by  the 
court.  The  defendants  ought  to  have  (hewn  fome  exemp- 
Lion ;  and  there  is  no  inttance,  that  a  pariOi  can  prefcribe 
in  noil  decimando  for  tithe  wood  ;  wilds  and  hundreds  are 
upon  anoihcr  confidention. — But  note,  fays  the  reporter, 
altno'  the  court  decreed  againft  the  defendants,  yet  it  doth 
rot  (cem  to  have  been  yet  certainly  determined,  that  titbe 
wood  is  due  of  common  right.     Bunb,  6i, 

But  in  the  cafe  oi  BouUon  and  Hurjler^  T.  1  G.  2.  The 
plainrifF,  having  libellc^d  in  the  fpiritual  court  for  the  tithe 
oi  jj'ha  cadua^  the  defendant  moved  the  court  of  king's 
bench  for  a  prohibition  :  And  the  fuggeftion  was,  that  they 
were  .timber  trees,  and  of  twenty  years  growth.  It  was 
urged  further,  that  the  court  might  grant  a  prohibitioa 
even  upon  the  face  of  the  libd,  becaufe  the  demand  is  fet 
>  forth  generally,  and  therefore  muft  be  intended  tkat  this 
lithe  \^  due  of  common  right  \  whereas  the  right  of  tithe 

wood 
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Wood  if  only  by  cuilom.  And  that  was  the  reafon  givcA 
in  the  cafe  of  IJuJts  and  fyGodfon^  why  a  hundred  may  pre- 
fcribe  in  a  non  decimando  of  tithe  wood  ;  for  as  by  cufioni 
it  grows  due,  by  cuftom  it  may  be  made  not  due.  But 
the  court  faid,  thit  this  reafon  indeed  was  laid  down  by  ' 
the  judges  of  this  court  in  that  cafe  ;  but  they  faid,  thi«  < 

tias  never  been  allowed  for  law  by  any  of  the  other  judges 
of  We(lmin(!er-hall.  And  it  certainly  is  not  law:  for 
tithe  is  as  much  due  o^ fylva  cadua  by  the  law  of  England, 
as  any  other  tithe  whaifoever.  And  judge  Reynolds  faid, 
this  may  evidently  be  (hewn  not  to  be  the  reafon  of  this 
law  in  relation  to  hundreds;  for  if  it  was,  the  fame  rea- 
fon would  prove  that  every  private  man  may  prefaibe  in  4 
non  decimando  of  this  nature.  And  for  this  reafon,  and 
alfo  becaufe  the  defendant  in  the  fpiritual  court  had  noC 
alledged  in  his  plea  there  that  the  tiees  were  of  twenty 
years  growth,  a  prohibition  was  denied,     i  Barnard,  71. 

2.  That  vvoud  is  a  praedial  tithe  is  plain;  but  whether  Wbeth^r  it  it « 
great  or  fmall,  hath  been  a  queftion  between  the  parfons  V^^^  ^** 
and  vicars  ;  and  it  hath  been  refolved,  that  if  a  vicar  be 

only  endowed  with  the  fmall  tithes,  and  have  by  reafon 
thereof  always  had  tithe  wood,  in  fuch  cafe  it  (hall  be  ac- 
counted a  fmall  tithe,  ocherwife  it  is  to  be  accounted 
amongft  the  great  tithes,  Deg.  p.  2.  c,  i. — But  this  doth 
not  alter  the  quality  cf  the  tithe  :  and  the  vicar's  having 
received  it,  may  be  evidence  of  a  grant  thereof  having 
been  made  fubfequent  to  the  endowment,  altho'  fuch  ori- 
ginal grant  is  now  loft ;  but  is  not  evidence  that  wood  in 
itfelf  is  a  fmall  tithe. 

3.  By  a  conttitution  of  archbtfbop  ^//t^^/^^i;  Tithes  Tithe  of  fyH« 
(hall  be  paid  of  trees,  if  they  be  fold  :  Which  Lindwood  csduibjrthc 
explains  of  large  trees,  which  bear  no  fruit,  and  being  «*n«""^* 
cut  down  are  not  fit  for  timber,  but  arc  ufed  for  fuel. 

Limd.  200. 

And  by  a  conftitutlon  of  archbifhop  Stratford :  Foraf- 
gnich  as  divers  perfons  do  refufe  to  pay  tithes,  which  are 
nbtorioufly  due,  of  their  fylva  caidua,  and  of  the  wood 
thereof  being  fdlcd,  which  things  do  not  require  fo  much 
labour  as  thefiuits  of  the  ground;  and  think  that  they 
lawfully  refufe  the  fame,  becaufe  they  have  noc  paid  tithes 
thereof  in  times  pait ;  and  withal  do  render  it  doubtful 
vrnat.fliall  be  deemed  fylva  casdua:  We  do  therefore  de« 
dare  that  fylva  caedua  is  thaL»  which  of  whatfoever  kind 
pf  trees  it  ia,  is  kept  on  purpofe  and  is  mature  and  fit  to 
be  cut  down,  and  whicli  being  cur  down  fprings  again 
ttaqt  the  flump  or  roots ;  and  that  the  tithe  ought  to  be 

paid 
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paid  thereof  as  a  real  and  predial  tithe;  and  that  the  poT- 
fefibrs  of  Aicb  woods  (hall  by  all  manner  of  ecctefiaftical 
cenfures  be  compelled  to  |>ay  the  tithe  thereof"  when  cut 
down,  as  of  hay  and  corn.  Lifuf.  190. 
Bf  the  ftatntt  4*  But,  by  the  ftatute  of  the  45  Ed.  3«  c.  3.  it  is  enaded 
Imt.  as  followech  :  At  the  complaint  of  the  great  men  and  the 

commons,  (hewing  by  their  petition,  that  whereas  they 
fell  their  great  wood  of  the  age  of  twenty  years,  or  if 
greater  age,  to  merchants  to  their  awn  profit,  or  in  aid  of 
the  king  in  his  wars,  parfbns  and  vicars  of  holy  church  do 
implead  and  draw  the  faid  merchants  in  the  fpiritual  court 
for  the  tithes  of  the  faid  wood  in  the  name  of  thia  word 
CAWtA  fyha  eadua^  Whereby  they  cannot  fell  their  woods 
to  the  vtxy  value,  to  the  great  damage  of  them  and  of 
the  realm  \  it  is  ordained  and  eftabltfhed,  that  a  prohibi- 
tion in  this  cafe  ihall  be  granted,  and  upon  the  fame  an 
attachment,  as  it  hath  been  ufed  before  this  time. 
Ma  tidieof  5*  ^^^  wood  intended  in  this  ftatute,  is  fuch  as  is  fit 

fwtinbcf.  for  building  of  houfes  and  (hips;  and  therefore  without 
doubt  it  comprehends  oak,  elm,  and  a(h  ;  but  it  hath  al- 
fo  been  adjudged  to  include  bee^h  as  timber,  in  Bock* 
inghamfhire  and  feme  other  counties,  where  better  timber 
is  not  to  be  had^  or  is  very  fcarce.  And  thofe  tree^  ate 
free,  not  only  as  to  the  trunk  of  timber,  but  alfo  as  to 
the  bark,  root,  and  germins  that  grew  upon  the  ancient 
fiock ;  and  it  is  not  material,  how  oft  or  bow  feldom 
the  branches  thereof  are  lopped,  becaufe  being  once  free 
they  are  always  free.    -2  Infl.  643. 

And  it  hath  been  alfo  refolved,  that  oak  under  ao  years^ 
being  fit  for  timber  in  time  to  come,  (hall  not  pay  tithe} 
and  that  tho'  it  ftands  till  it  is  rotten,  and  unfit  not  only 
for  timber,  but  for  all  manner  of  ufes,  except  the  fire, 
it  (hall  be  privileged,  upon  this  general  maxim,  that 
once  difchaxged  and  always  difcharged.  i  Rolts  Akr. 
640. 

But  in  the  cafe  of  Buckle  and  Fanacre^  1692.  Upon  a 
bill  for  tithe  wood  in  Erith  in  Kent,  about  20  years 
growth,  part  ufed  for  timber,  and  part  made  into  billets 
and  faggots  ;  it  was  refolTed,  that  the  laft  (ball  pay 
tithes :  for  the  trees  being  above  20  years  growth  alone 
will  not  privilege  them,  byt  the  ufe.  And  the  fame  re- 
folution  was  in  the  cafe  of  jf^on  zn6  Smithy  which  wal 
reheard  and  reviewed  ;  and  of  Franklin  and  yones^  in  the 
year  1694  ;  and  alfo  in  the  cafe  of  Cowpir  Und  LayfiM% 
fiuob.  99. 

And 


\ 
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And  ih  the  cafe  of  Granaway  and  the  Ht\  of  Kettt^ 
ti*  1704 ;  timber  trees  above  twenty  years  growth,  cut  and 
corded  for  fuel,  and  the  baric  ftripped  from  the  fame, 
were  adjudged  to  pay  tithes,  as  well  as  underwood  i  but 
that  no  tithie  was  due  for  fucb  wood  above  twenty  years 
growth,  nor  of  the  bark  thereof,  which  was  tiot  corded^ 
Bwik.  98. 

But,  finally,  in  the  cafe  of  ff^aitdn  and  lady  Mary  Try* 
ofiy  Dec.  15,  1751*  The  plaintiff  brought  his  bill,  at 
reSor  of  Mitcbam  in  Surry,  for  the  tithe  of  the  tops  and 
lops  of  old  pollard  oaks,  aihes,  and  elms  x  and  of  th6 
tops,  lops,  and  bodies  of  beeches.— >Mr.  Wilbraham  ar» 
gued  for  the  plaintiff:  The  tithe  of  wood  is  certainly 
payable  ;  and  the  law  as  to  this  is  now  pretty  certain. 
The  45  Ed,  3.  is  an  explanatory  law ;  and  all  lops  an(t 
topt  are  tithable  if  the  tree  be  under  20  years  growth^ 
Before  the  ftatute  of  fylva  caedua,  all  were  tithable  ;  but 
by  that  law  it  is  declared  that  all  timber  trees  (hould  be 
exempt :  And  the  reafon  is  plain ;  for  timber  trees  yield 
but  one  profit,  and  ihlit  but  once  in  a  century;  and 
therefore  as  it  was  fo  long  before  the  owner  had  a  profit 
that  wood  was  exempt.  But  even  by  this  aft  it  was  Hot 
meant  that  the  whole  tree  was  exempt ;  the  body  only^ 
not  the  tops  and  lops  were  fo.  Since  this  ad,  the  courts 
have  gone  fo  far,  as  to  exempt  all  parts  of  the  tree :  and 
e^en  germins  from  thefe  trees  have  alfo  been  determined 
•o  be  extmpt.  After  this,  the  courts  endeavoured  to 
'bring  it  to  fome  rule;  and  the  buyers  were  always  td 
pay  the  tithes.  Afterwards,  the  courts  held,  that  trees 
not  converted  to  the  ufe  of  timber  were  tithable ;  and  oil 
this  (bme  cafes  have  been  determined.  As  the  cafe  of 
ASan  and  Somerton^  I  BrownL  94.  So  the  cafe  of  Hawtt 
and  Cormval^  i  LiV.  189.  where  it  is  faid,  that  wood 
for  firewood,  tho'  of  25  years  growth,  (hall  pay  titbtf 
when  felled.  So  in  the  cafe  of  RapUy  and  Lloyd^  all  wood 
for  burning  was  held  tithable.  In  the  cafe  of  Briggi  and 
Ahrtin^  E.  6  fV.  a  bill  was  brought  by  the  plaintiff,  as 
leflce  of  the'  xt&ory  of  Bromley  in  Kent,  for  tithe  wood 
made  into  havings :  The  defendants  by  their  anfwer  in« 
fifted,  that  old  pollards  and  dotards  paid  no  tithe  :  but  not- 
wlthftanding  this,  the  court  decreed  an  account  and  fa« 
tisfadion  to  the  plaintiff  for  ihefn.  The  courts  feem  to 
btft  gone  t  ftep  further.  They  have  had  regard  to  the 
ufe  made  of  the  wood,  and  not  to  the  age  of  the  pollard  : 
namely,  what  was  nfed  for  timber,  and  what  for  fire« 
wtKKi  I  the  former  was  held  to  be  exempts  the  latter  to 
•     Vol.  111.  1  i  pay 
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pay  tithes.     And  tgreeaUe  to  this  was  the  cafe,  of  Grem'' 
aivay  and  the  earl  of  Kgni^  before  the  lord  chief  baroa 
Ward.     The  bill  was  brought  by  the  plainttfF  at  vicar  of 
Walford  in  Herefordlhire.     The  defendant  iniifted,  that 
no  tithes  were  due  oC  fuch  wood  as, was  above  twenty 
years  growth.     A  crofs  bill  was  brought.     And  on  hear- 
ing the  court  declared,  that  the  plaintiff  was  intitled  to 
the  tithe  of  all  wood  above  twenty  years  growth  tt  well  as 
under,  which   Wsa  corded,    but  not  otherwife.     But  it 
may  be  obje£)ed,  ihall  tithes  be  fo  uncertain,  at  to  be 
determined  by  the  ufe  of  them  ?     I  anfwer,  that  in  many 
'  cafes  tit^  muft  depend  upon  the  ufe  of  them.     As  in 
wood,  if  it  is  made  into  bnvings  for  firing,  it  it  tith- 
able ;   if  to  make  fences,  it  is  not  fo.    So-  if  one  ha 
cattle  on  land,  agifiment  is  due  for  them ;  fo  if  he  keeps 
.  cattle  as  barren,  tithes  are  paid  :  but  cattle  kept  for  the 
plough  are  exempt,  and  even  thofe  reared  for  the  ploogh 
are  exempt.    Thefe  are  all  eftablifhed  cafes,  and  do  not 
want  any  confirmation.    The  cafe  of  Br§ok  amd  R^irs^ 
Mmt  908.  is  very  exprefs,  that  if  timber  is  lopped  beifbre 
ao  years  growth,' tithes  (hould  be  paid  of  the  loppings. 
And  if  thefe  trees  in  queftion  have  been  conftantly  cut, 
and  tithes  have  been  paid  of  them  without  any  contra- 
di^iion  (as  now  is  in  proof ),  why  is  not  thia  an  evidence 
that  thefe  trees  were  cut  before  20  years  growth,  ar>d  fo 
out  of  the  ftatute  of  fylva  casdua  ?     And  this  prefumption 
may  more  naturally  arife  in  this  cafe,  for  the  falls  here 
happen  but  once  in   16  or  20  years  ;    and   one    of  the 
plaintiff's  witncil'es  fpeaks  to  tithes  being  paid  of  thefe 
trees  45  years  ago  without  any  moleftation  whatfoever; 
and  there  is  not  one  witnefs  produced  for  the  defendant, 
who  will  venture  to  fwear,  that  ever  one  load  of  timber 
was  cut  without  payiug  tithes  :  And  if  that  be  the  cafe, 
the  natural   prefumption   is,  that  this   wood  is  tithable; 
for  it  has  paid  tithes,  ag  long  as  memory  can  go  back. 
As  to  the  beech ;  if  it  be  timber,  as  infifled  upon  by  the 
defendant,  then  it  conies  within  the  i^atute  of  fylva  -cie- 
dua :  And  this  matter  muft  be  tried,  if  the  parties  think 
it  worth  their  while  to  difpute  it.  .*-— By  Mr.  Solicitor 
General  for  the  defendant :  The  queftion  now  put  is. 
Whether  the  tops  and  lops  cut  from  trees  above  ao  yean 
growth  are  liable  to  pay  tithe  if  cut  in  order  to  be  nfed 
as  fuel.     And  this  is  a  qucftion  of  a  very  extraordinary 
nature  indeed,  and  contrary  to  both  old  and  modern  law* 
For  no  point  was  ever  laid  dowri  more  clearly,  from  the 
lime  of  hdward  the  third  to  the  prcfent  time,  than  this, 
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that  (ops  atld  lops  of  treea  above  20  years  growth  ar« 
always  exempt :  And  the  reafon  is,  when  once  it  is  pri- 
vileged, it  always  remains  fo.  The  cafe  in  Mmt  908, 
cited  for  the  plainiifF,  is  expressly  for  the  defendant;  fov 
that  particularly  dates,  that  if  not  cut  within  the  10 
year3,  then  it  is  exempt.  And  fo  have  been  abundance 
of  other  cafes.  And  how  can  the  tight  of  the  parfoa 
arife  from  the  uft  of  the  thing  ?  How  is  it  poflible  for  the 
parfon  to  know  the  owner's  intent  ?  The  right  therefore 
ought  to  commence  from  the  time  it  is  cut  and  fevered. 
The  earl  of  Ktnt^%  cafe  does  not  prove  the  prefent  diftinc* 
tion.  For  that  proves,  that  the  trees  themfelves  were  in ' 
queftion  \  and  nothing  at  ail  was  faid  of  the  lops  and 
tops.  Befides  they  were  not  pollards  or  dotards,  but 
young  oaks.  This  proves  that  all.  trees  cut  down  and 
ufed  for  fire  would  be  liable  to  tithes.  But  this  proves 
too  much.  But  there  is  a  note  on  the  back  of  Mr. 
Brown's  brief  in  that  caufe  (which  I  have),  that  fettles 
what  this  cafe  was  :  He  fays  there  was  pofuive  evidence^ 
that  the  trees  corded  bad -grown  from  fiems  of  old  wood, 
and  was  formerly  coppice  wood  ;  and  this  will  alter  the 
cafe  greatly.  The  cafe  of  Layfield  ztid  Qowpir^  T.  1698, 
was  on  a  bill  for  tithes  of  lops  and  tops  of  tiq;)beft  trees  ; 
the  defendant  infifled,  that  they  were  the  produd  of 
beech  and  afli  trees  ;  he  admitted,  he  did  convert  them 
to  fuel  and  cordwood  ;  but,  in  regard  that  they  were 
above  20  years  growth,  infifted*  that  they  were  exempt  i 
By  the  decree,  an  account  was  directed  for  wood  in  ge- 
neral ;  and  exceptions  were  taken  to  the  remembrancer's 
report,  that  he  had  taken  no  notice  that  thefc  beeches 
were  fo<ne  30,  fome  50  years  growth,  and  were  timber, 
and  therefore  exempt  *,  and  of  that  opinion  was  the  court. 
In  the  cafe  of  Bibey  and  Huxley^  H*  1724^  the  bill  w;is 
for  tithe  of  coppice  and  other  wood  :  The  defendant  inrift** 
cd,  that  he  had  felled  feveral  timber  trees  of  26  years 
and  upwards,  and  had  dug  up  feveral  roots,  and  made 
them  into  ftacks,  and  made  the  tops  into  faggots  ;  fomji 
were  ufed  for  repairs,  others  for  fuel ;  and  as  thefe  wer9 
all  above  the  age  of  20  years,  the  body  with  ail  the  reft  are 
exempt  from  payin^^  tithes  by  law:  And  it  was  decreed^ 
that  the  plaiiicifF  fhould  have  an  account  of  the  tithe 
wcx)d  ;  except  for  the  tithe  of  oak,  afli,  and  maiden  trees 
'  of  beech  proceeding  from  ftools  above  20  years  growth  : 
The  application  therefore  to  fuel^  does  not  make  the  dif- 
ference. But  it  is  objected,  that  it  mud. be  prefumed 
.|hef(i  trees  now  in  quefiion  were  cut  before  ao  years 

1  i  %  growth  ; 


484  ^Zii^tJS; 


growth ;  and  therefore  never  had  th«  privilege :  Bat  as 
that  is  not  charged  by  the  bill,  it  cannot  be  (NreOimed. 
As  to  the  beech,  if  infifted  on,  it  mud  be  tried.  .      By 
the  lord  chancellor  Hardwicke  :  The  tithes  demanded  by 
the  bill  are  of  two  forts ;  firft,  top<  and  lops  of  old  pol- 
lard oaks,  ^flies,  and  elms ;  feconJly,  beech  treesy  both 
body  and  branches.     The  principal  qucSion  arifes  on  the 
tops  and  lops  of  old  pollard  oaks,  and  the  reft.     There 
is  no  dilference  in  poini  of  fad.     [t  is  admitted  on  both 
fides,    ihat  there  is  no  coppice  wood   in   thb   ground ; 
that  they  are  ancient  pollards :  and  as  to  the  iieccbes, 
that  they  arc  of  20  years  growth  and'  upwards,  and  the 
greatcft  part  cf  them  was  cut  and  made  into  billets,  and 
fold   for   fire,   except  a  fmall   part  of  them  which  was 
ufed  for  pofts  and  rails,     l^he  plaintiff  has  proved,  that 
at  two  former  falls,  tithes  were  fet  out  and  taken  of  this 
wood,  the  one  in   1712,   the  other  in   1728.     On  the 
other  hand,  the  defendant  has  not  proved  any  fall  when 
tithe  was  not  paid ;  but   has  proved,  that  in  thefe  two 
falls  the  family  lived  in  Northamptonfhire,  and  knew  no- 
thing of  their  bein|  fet  out  and  taken,  and  that  no  other 
wood    in   the    parim   docs  pay  tithe,  or   ever  had    paid. 
The  plaintilf  h«s  founded  his  right  on  this  ;  namely,  the 
pff  and  applicati(«n  of  the  things  of  which  tithe  is  de- 
manded :  But  tho*  this  be  the  general  rig^it  fet  forth  in 
the  bill)  yet  if  any  other  right  appears,  the  plaintiff  will  be 
inticied  to  an  account*     This  is  a  quefl:on  of  very  great 
€X>nfequence,  both  to  the  owners  of  wood,    and  to  the 
clergy  aho;  and  has  been  argued  both  from  rea/on  and 
imtbtriius.     And  upon  the  rrcjlm  of  the   thing,    it   has 
been  faid,  that  there  is  no  more  reafon  why  tithes  fhould 
not  be  paid  of  wood,  than  of  any  other  produ£l  of  the 
earth,  for  it  snKuatim  rtn^vet  :  Bjt  this  proves  too  much; 
for  accoroin^  to    this   rcafoning,    all   wood  in   general 
would  be  liable  ;  and  tbo*  this  does  anntiotim  cnfcne^  yet 
it  does  not  rnnnucum  rtntvart\  at  cotrmon  law  coppice 
wood  is  fubjedl  to  tithes,  iho'  it  does  not  wnnuatim  nm* 
wire ;  yet   in   its   nature  it  ought  to  pay ;   for  it  is  cut 
under  a  certain  courfe  of  year 5,  and  is  looked  upon  as 
an  ordinary  ftared  renewal,  like  the  cafe  of  faffiron ;  hot 
of  timber  trees  the  i^^Lted  ruie  is  other  wife,  there  the  law 
does  not  wait  for  a  flatcd  courfe  of  felling.     It  was  fur- 
ther reafbned  for  the  plaintiff,  that  the  lops  and  tops  of 
pollards  are  tenancy  prrtits:  But  this  is  no  rule  of  tithes; 
and  varies  in  dificrent  c.^vniics  ;  and  would  make  the  af- 
r  of  tithes  ?cry  unccnaia  i  and  ia  many  places,  the 
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lops  of  fpiral  trees  are  allowed  to  tenants  for  fire  wood^ 
and  .yet  fuch  lops  are  not  tith^^ble.  It  was  further  faid  to 
be  reafonable,  that  the  u/e  and  application  (hould  deter« 
mine  whether  the  thing  was  tithable  or  not ;  that  as  a 
coppice  is  liable,  fo  it  is  reafonable  that  any  other  wood, 
not  tinriber,  but  ufed  for  fuel,  (hould  be  fo  too  :  But  this 
goes  to  the  que()ion  put  in  ifliie  by  the  bill,  and  I  am 
afraid  would  be  a  very  dangerous  innovation  ;  the 
fubfequent  ufe  of  the  thing,  as  it  docs  not  alter  the  na- 
ture, cannot  give  a  tithable  quality  which  it  had  not  be- 
ibre;  if  ic  could,  why  not  via  yerfa^  that  is  to  fay,  if 
wood  not  titnber  (hould  be  applied  to  the  ufe  of  timber, 
why  ihould  not  fuch  ufe  exempt  it  from  the  payment 
of  tithes  ?  This  was  never  beard  of,  yet  it  is  equally 
reafonable.  It  is  faiJ,  there  are  certain  cafes,  where 
the  ufe  and  application  of  the  thing  (hall  make  it 
tithable ;  and  there  will  appear  no  greater  uncertainty 
in  one  cafe  than  in  the  other ;  as  for  inftance,  wood  cut 
to  be  burned  in  the  houfe  of  a  parifhioner,  this  was  faid 
to  be  not  tithable ;  but  that  is  not  true,  unlefs  by  cuf- 
torn ;  for  it  was  otherwife  determined  in  the  cafe  of 
Norton  and  Fermtry  Cro.  Cha.  113.  Ic  was  faid  alfo,  that 
cattle  for  the  plough  and  pail  are  not  tithable  ;'fo  thert 
the  ufe  determines:  But  this  is  not  a  praedial,  but  a  mixt 
tithe,  which  the  pari(hioner  is  not  obliged  to  fet  out  at 
a  particular  place  or  time ;  "and  the  par^h  receives  it  in 
another  manner,  by  taking  the  tenth  part  of  the  profits. 
In  many  cafes  it  is  impof^le  to  fay,  to  what  ufes  the 
wood  may  be  applied :  the  owner  may  fell  it  (landing, 
the  buyer  to  cut  it ;  and  if  fo,  how  is  the  intention  to 
be  known ;  and  in  many  counties  where  timber  is  very 
plentiful,  there  it  is  often  cut  down  and  ufed  as  fuel ; 
and  if  the  ufe  and  application  was  to  prevail,  it  would 
niake  two  different  common  laws  of  tithe,  and  this  with* 
out  any  cuftom.  The  law  for  tithes  of  wood  is  a  pofi* 
tive  law ;  to  wit,  that  of  all  timber  trees  of  20  years 
growth  or  upwards,  whether  timber  by  law  or  cuftom, 
no  tithe  is  to  be  paid,  either  of  bodies,  lops,  or  tops.  It 
bat  been  much  controverted,  whether  the  ftajtute  of  fyl- 
va  cse<)ua  is  a  tiew  law  or  only  declaratory  of  the  com- 
mon law  :  the  latter  is  now  the  fettled  opinion  ;  for  the 
words  of  the  ftatute  are,  it  hath  been  ufed  of  old.  In  the 
fiatute  the  wood  is  particularly  mentioned,  and  its  age 
and  growth  ;  but  not  one  word  is  faid  of  the  ufe ;  and 
the  opinion  of  all  the  courts  upon  the  conftru£lion  of 
this  ftattuc  has  becP)  that  where  the  tree  is  timber,  by 
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)aW  or  cuftom,  of  20  years  growth  or  upwtrdss  it  is  «• 
empt.     And  in  2  Inft.  642«  643*  the  rules  are  very  par- 
ticularly laid  down.     Thefe  rules  have  oot  been  contra* 
dided,  except  in  the  cafe  of  geritiins  that  came  from  old 
fiools,  and  which  is  the  cafe  of  moft  coppices  in  Eng* 
land.    But  it  is  aflced,  what  difference  is  there,  if  g^r- 
mins  grow  from  trees  entirely  cut  down»  or  from  trees 
that  have  been  lopped  r  I  anfwer,  that  the  difference  is 
great ;  for  in  the  cafe  of  gcrmins  that  come  from  ffooh, 
no  tree  remains  from  whence  the  privilege  is  derived; 
but  in  the  cafe  of  lops  and  tops  the  tree  remains,  and  fo 
does  the  privilege.      I   come   now  to  confider  the  €afes 
cited  againfi  this  do£lrine  by  the  counfel  for  the  plaintiff^. 
The   cafe  of  Man  and  Sormrton^    i   BrownL  04.  is  not 
applicable  to  the  prefeot  cafe.     The  cafe  of  Hawes  and 
Cornwall^   i  Lrv.  189.  is  this;    *<  Wood  cut  for  firing 
^*  tho*  above  20  years  growth,  (hall  pay  tithes )  and  fo 
^*  pollards,  of  above  50  years :"     But  this  is  very  fliort 
^nd  imperfedly  fiaied,  and  is  not  fupported  by  law  at  all ) 
smd  by  report  of  the  fame  cafe  in  i  Sid.  it  is  faid,  that 
the  wood  was  coppice  wood ;  and  by  the  determination, 
moff  probably  it  was  (o,  and  therefore  proves  nothing  for 
the  plaintiff'.     But  it  is  faid,  there  is  no  difl^erence  be* 
tween  pollards  and  underwood,  for  pollards  are  not  tim* 
btr :    But  I  anfwer^  that  pollards  having  gained  this  pri* 
vilege,  always  retain  it ;  and  the  bodies  of  pollards  may 
ferve  to  many  ufes  as  timber  doth ;  and  if  dotard  trees 
gre  privileged,  much  more  ought  pollards.      The  next 
cafe  cited  was  that  of  Briggs  and   Martlny  which  was  on 
a  bill  for  lops  and  tops  of  old  pollard  and  dotard  trees ; 
^nd   an  account  was  accordingly  dire£led  :    But  on  what 
this  was  founded,  does  not  appear,    nor  whether    thefe 
pollards  were  under  the  time  of  privilege  or  not ;    and 
what  makes  this  cafe  the  more  extraordinarv  is,  the  de«> 
crce  in  the  cafe  of   NorthUy  zt\A  Colffe  in  thq  very  next 
fermj  and  it  is  dired^ly  contrary  ;  and  the  only  way  of 
reconciling  thefe  two  cafes  is,  that  in  the  firft  cafe  it  muft 
have  appeared  that  the  pollards  werp  cut  before  ao  years 
growth.     Gteinaway  and  the  earl  of  Kent  was  the  next 
cafe,  and  mod   principally  relied  on  ;  and   the  ground  of 
fhis  decree  wa<:,  that  all  wood,  even  above  20  ytrars,  that 
was  cut  and  corded,  (hould  be  tlthable ;  and  goes  further 
)han  any  cafe  before  or  fnice  :  but   the  lord  chief  baron 
Ward  in  that  cafe  was  of  a  quite  difterent  opinion,  and 
ipade  a  learned  argument  againft  the  decree;    but  the 
Q(hef  ihr^e  t)^ons  differed  from  hiip  \  therefore^  1  obfervt 
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this  WIS  not  a  unirorm  authority;  and  I  think  the  chief 
ba^on  Ward's  was  the  beft  opinion :  baron  Price's  rea* 
fons  in  that  caufe  do  not  fatisfy  me  at  ail ;  when  he  was 
confidering  the  ftatute  of  fylva  canluay  he  faid,  that  an- 
cient ftatutes  oiuft  be  conftrued  according  to  the  intent, 
and  not  literally ;  and  that  gr^at  wood  does  not  in  its 
Arid  fenfe  mean  tree's  of  this  fort,  but  fuch  wood  as  ia 
applicable  to  large  buildings ;  which  is  in  efitd  to  fay, 
that  a  tree  which  in  its  nature  is  timber,  yet  if  it  is  not 
large,  and  is  applied  to  firing,  (ball  be  tithable:  another 
ground  that  he  went  upon  was,  the  ftat«jtes  relating  to 
the  rules  of  felling  of  wood,  but  thefe  are  rules  laid 
down  only  for  the  prefervation  of  timber,  and  cannot  be 
applicable  to  tithes  that  are  demanded  of  them  :  and  up* 
on  the  whole,  this  determination  is  diredly  contrary  to 
all  the  other  authorities ;  for  there  is  a  ttmpus  confiitufiim^ 
and  that  cannot  be  departed  from ;  and  I  will  fay  further 
that  there  has  been  no  precedent  fince  to  follow  it ;  for 
as  (o  that  cafe  of  Bibiy  and  fftur/iy,  that  is  rather  againft  it. 
If  thefe  trees  now  in  queftion,  were  lopped  and  made  poi* 
lards  before  20  years  growth,  and  fo  have  continued  to 
be  lopped,  then  they  will  be  liable  to  tithes:  But  this  is 
a  queiiion  of  fad  proper  to  be  tried,  being  too  much 
for  me  to  determine  upon  the  evidence  now  laid  before 
the  court :  I  am  rather  inclined  to  think  that  they  were 
not,  for  the  plaintiff  himfelf  in  his  bill  has  ftaied  them 
to  be  ancient  pollards  and  large.  The  fccond  queftion  re- 
lates to  the  tithes  of  bttcbis^  both  bodies  and  branches: 
And  it  is  not  difputed,  but  that  this  wood  is  above  20 
years  growth  :  And  then  the  matter  of  \ii\  mufl  be  tried, 
whether  it  is  timber  by  the  cuftom  of  the  country  :  And  if 
fo,  it  will  be  exempt ;  otherwife  it  muft  pay  tithes  (s). 

[After  all,  it  muft  needs  be  difficult  oftentimes  precife- 
]y  to  determine'  the  age  of  oaks,  afhes,  and  other  trees  ;. 
which  fpring  frequently  from  feeds  (bed  upun  the  ground, 
of  which  no  account  is,  or  can  be,  kept  by  the  owner  or 
any  other,  in  many  places  where  wood  is  plentiful  and 
grows  freely,  it  is  the  cuftom  to  eftioiate  the  fame  by 
meafuring  round  the  nuddle  part  of  the  tree:  and  if  it  is 


(«)  S,  C.  jfmb.  130.  where  it  is  faid  that  the  oak  pollards 
were  200  years  old,  and  that  th»>courc  afterwards,  at  the  de- 
lire  of  ^he  plaintiff,  direded  ifliie*.  Tbefe,  according  to  tlw 
opioion  of  Lord  Hardwicke,  feem  to  have  been-^l.  Whether 
the  oak  and  iifh  pollards  were  lopped  before  they  were  ao 
years  old*— 2.  Whether,  lime  out  of  mind  in  thepariih  of 
MicidchaiDj  beech  hu  been  deemed  timben 

I  i  4  24  inches 
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f4  inches  in' circumference,  it  is  deemed  of  ae  yetn 

growth  ;  if  under  that  meafure,  it  is  accounted  underwood.] 

Bat  only  of  wood .    6.  ,Of  wood  not  fit  for  timber,  tithes  fliall  be  paid, 

not  fit  for  dm-    ^3  ^f  hazel,  birch,  willow,  whitethorn,  holly,  alder,  ma- 

pie,  afp,  hornbeam,  and  fuch  other  like  trees  of  bafe  and 

inferior  nature,  and  unfit  for  buildings ;  of  thefecitheafliallbe 

paid,tho' they  beaboveioyears  growth.  1  /Zt/TiiAr.  640.(4) 

Yet  the  fcarcity  of  other  timber  (as  hith  been  faid) 

and   cuftom  of   the  country  to    put  fi|ch  trees  to  the 

ufes  of  good  timber,  may  free  them,    being  of  twenty 

years  growth  or  under,  from  payment  of  tithes;  as  hatk 

particulaily  bet-n  adjudged  of  afp,  cherry  tree,  and  other 

like   trees   in   Buckinghamfhire :    fo  of  willows  in  the 

county  of  Southampton. 

Vo  tithe  of  the        7*  And  if  a  man  cut  down  a  coppice  wood,  and  thereof 

loou  of  crccf*      pay  his  tithes,  and  afterwards  before  any  new  branches 

fpring  out,  he.grubbeth  up  the  roots  and  flubbs  of  the 
wood,  he  (ball  not  pay  tithes  thereof,  for  that  they  are 
parcel  of  the  frank  tenement,  and  not  annually  renewing. 
I  RolPs  Mr.  637. 
Nor  of  wood  for  8.  Alfo  trees  cut  only  for  mounds,  plough  gear,  hedg- 
fucl*''^*'  '      *"8»  fencing,  fuel,  insintcnance  cf  the  plough  or  pail,  are 

nottiihable.     2/^7/655. 

But  this  is  to  be  alleiiged,  not  abfolutely,  that  by  the 
law  of  the  land  wocd  fo  applied  ffaall  not  pay  tithe  ;  but 
Jub  modOf  that  ie,  that  the  parfon  hath  fome  confideration 
for  it,  or  at  le^il  that  the  houl'e  is  for  maintenance  of  huf- 
bandry,  by  rcafon  of  which  the  parfon  hath  more  plentiful 
tithes.  By  which  rule,  if  a  man  hjth  &n  houfe  of  buf- 
bandry  with  lands,  and  demifi ng  the  lands,  refer vcth  the 
houfe,  tithe  of  firewood  is  payaSle.  Gibf,  686. 
Kor  for  horaiei  9*  For  ofiers  emploved  in  hurdles  for  ibeep,  no  tithe 
of  fheep.  (hall  be  paid.     GibJ.  684. 

Kor;forbop  10.  If  wood  be  cut  to  make  hop  poles,  and  fo  employ- 

polei.  ^j^  .  Q  tithes  are  due,  where  the  parfon  of  vicar  hath  tithe 

bops,     Bunb.  20. 
Formakiog  n.  If  a  man  cut  down  wood,  and  burneth  it  to  make 

brkki.  brick  for  the  reparation  of  his  houfe  within  the  parilb,  for 

the  habitation  of  himfelf  and  his  family  ;  no  tithes  (hall  be 
paid  for  this,  inafmuch  as  the  parfon  hath  the  benefit  of 
the  labour  of  his  family,     i  Roli^s  Abr,  645. 

But  if  a  man  cut  down  wood,  and  burn  it  to  make 
bricks  for  the  enlargement  of  his  houfe  within  the  parilb, 
than  is  necciTary  for  his  family,  as  for  his  pleafure 
id  delight,  he  (hall  pay  tithes  for  this.     Accordinglyi 

-     (•)  ^u  Flnni.  470.     5ff^  T.  iHfAjix, 

whW 
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wbcre  the  plaintiff  in  prohibition  had  affirmed,  that  he 
burned  it  for  the  reparation  and  enlargement  of  his  houfe^ 
generally,  without  faying  for  the  ncceffary  habitation  of 
bis  family,  a  confuitation  was  awarded ;  for  the  court 
faid^  that  by  this  furmife  he  might  build  a  caftle,  and  yet 
pay  no  tithes,     i  Roll^s  Akr.  645. 

12*  If  a  man  pay  tithes  for  the  fruits  of  trees*  and  af«  Fmitrecit 
terwards  cut  down  the  fame  trees,  and  maketh  them  into 
billets  or  faggots,    and  felleth  them;  he  (hall  not   pay 
tithes  for  the  billets  or  faggots^  for.  that  this  is  not  a  new 
increafe»     a  Infi.  621.     i  RolCs  Abr,  641. 

13.  Concerning    nurferies,    or   trees   tranfplanted,   it  NorDrrlsit 
bath  been  refolved,  that  where  the  owher  dug  them  up, 

and  made  profit  of  them,  and  fold  them  in  another  pariib, 
iithe  ihould  be  paid  thereof :  and  if  the  owner  fells  them, 
and  pulls  them  up  himfelf.  the  owner  (hall  p<iy  the  tithes  ; 
but  if  he  fell  them  particularly  to  another,  the  vendee 
fiiall  pay  the  tithes.     Gihf.  683,  684,     G^d.  431.  {h) 

14.  ^hen  wood  is  tithable,  it  is  fet  out  while  ftand^  In  wlitt  maimct 
ing,  by  the  tenth  acre,  pole,  or  perch  ;  or  when  cut  down,  tobepii*.    , 
by  the  tenth  faggot,  or  billet,  as  the  cuftom  hath  been, 

W9%dn  h.  2.  £•  2«  Or,  if  there  be  no  cuftom,  then  the 
general  rule  fecmeth  to  be,  fo  foon  as  the  tenth  can  be  fe- 
vered from  the  nine  parts. 

Where  a  wood  is  cut,  confifting  of  the  loppings  of 
great  trees  and  of  underwood,  and  the  proportion  on  one 
fide  or  the  other  fide  is  fo  fmall,  as  not  to  quit  the  charge 
of  feparating  ;  it  is  faid,  that  the  whole  ih^il  pay  tithe  or 
be  difcharged,  according  as  the  greeted  part  is  tithable  or 
|)0t  tithable.     Gibf.  667. 

But  this  can  only  be  an  argament  of  convenience;  and 
cannot  in  any  refpe£l  alter  the  nature  of  the  tithe.  ^ 

15.  Of  underwoods  fold  (landing,    the  tithe  (hall  be  Bf  whostote 
paid,  .not  by  the  feller,  but  by  the  buyer.      G^d.  455.  pu^ 

J)tg.  p.  2.    €.  4. 

But  if  a  man  fell  wood  to  another,  and  the  vendee 
bumeth  it  in  his  houfe :  in  this  cafe,  it  is  -laid,  that  the  ^ 

vender  (hall  be  charged  for  the  tithes,*  and  not  the  ven- 
dee ;  for  that  no  tithes  are  due  for  wood  burned  in  one's 
houfe.     By  the  civil  law,  it  is  faid,  that  the  parfon  hath 


{b)  See  Grant  v.  Hedding  and  Ball,  Hardr.  380.  and  Eq. 
Ca.  Ab.  366.  by  which  authorities  it  does  not  appear  to  be 
inaterial,  whether  the  trees  were  fold  and  tranfplanced  in  the 
(aoe  pariih  or  another, 

dedioo 
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tlt&'too  to  foe  either  d  cfacfli ;  ImC  dui  is 
men  Uw.     I  RsJ*i  Jh^.  656. 

[  In  fliort  the  m^crtr  ittmedi  to  be  phhily  Ak  :  Tkt 
he  (hail  pa?  iiu:r,  to  wboo  the  other  nine  paitB  bebHf 
«btn  tre  titoc  Decomes  <fiie.] 

16.  A  prefch^troa  by  one,  to  pif  bat  three  fartfciap 
for  the  tiibe  of  ail  wt  lows  cot  down  bf  bim  in  foch  1 
puiih,  was  declared  to  be  ill ;  becaufe  if  he  oK 
the  wdtofTi  of  other  mea  too,  00I7  three  firchingt 
bt  paid  for  a'li :  but  Cj  have  |irelcri:>ed  for  all  wiJlo 
dcwn  upon  his  own  land,  would  have  been  good.  GtdL  &L 

It  n  a  cuftom  in  fomc  places,  to  give  an  hearth  peea? 
for  eftovers  burnt;  by  wh  -h  ihey  are  free  from  the  titfaeof 
wood  burnt  for  fuel.     B.b*  57. 

V.  Flax  and  bewp. 

Flax  hath  been  adjudged  tp  be  froall  tithe ;  and  fo  to 
continue,  ooCAitbfian«iing  its  being  fown  in  large  fields. 
Gibf  1 80. 

Onccrnin^  which,  by  the  11  ^  12  ff\  ^..16.  it  n 
enaded  as  folio  wet  h  :  Whereas  the  fowiog  of  hemp  and 
R^x  is  and  would  be  exceeding  beneficial  to  England,  by 
reaibn  of  the  multitude  of  people  that  a*^e  and  would  be 
employed  in  the  manufadiuring  of  thoi'e  two  materials, 
and  therefore  do  jufilv  dcfrrve  great  eocovragement ;  and 
whereas  the  manner  of  tithing  hemp  and  flax  is  exceaediog 
difficult,  creating  thereby  chargeable  and  vexatious  fnics 
and  animoGties,  between  parf:*ns  vicars  impropriators  and 
their  parifliioners :  for  rerredy  whereof,  it  is  enaded, 
that  every  perfon  who  fliali  fow  any  hemp  or  flax,  flull 
pay  to  the  pirfon  vicar  or  impropriator  yearly  the  fum  of 
live  (hillings  and  no  more,  for  each  acre  of  hemp  and  flax 
fo  Town,. before  the  fame  be  carried  olFihe  ground,  and  b 
proper tionably  for  more  or  lefs  ground  fo  fown ;  Iw  the 
recovery  of  which  fum  or  fums,  the  parfon  vicar  or  im- 
propriator Oiall  have  the  common  and  ufual  remedy  allow 
ed  of  by  ibe  laws  of  this  land.     f.  i. 

Provided,  that  this  (hall  not  extend  to  charge  any  lands 
difc barged  by  any  modus  decimandl,  ancient  compo(iiioO| 
or  utherwifc  difcharged  of  tithes  by  law.     f.  2. 

yi.  Madder. 

T»y  the  fame  rule  that  the  tithe  which  proceeds  from 
tbini^a  newly  introduced  into  England  bath  been  adjudged 

to 
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to  be  a  fmall  tithe,  the  tithe  of  madder  may  be  dedhed  alfo 
a  fmall  tithe. 

Concerning  which,  by  the  31  G.  2.  c.  1 2.' (which*  Was  in 
force  for  fourteen  years,  and  by  the  5  G.  3.  c,  j8.  is  conti- 
nued for  fourteen  years  further)  it  is  enaded'as  folioweth : 
Whereas  madder  is  an  ingredient  eflentiaily  neceflary  in 
dying  and  in  callicoe  printing,  and  of  great  confequcnte 
to  the  trade  and  manufactures  of  this  kingdom,  and  may 
be  raifed  therein  equal  in  goodnefs,  if  not  fuperior,  to  any 
foreign  madder ;  therefore,  for  the  encouragement  of  the 
growth  thereof,  it  is  ena£led,  that  every  perfon  who  (hall 
plant  grow  raife  or  cultivate  any  madder,  (hall  pay  to  the 
parfon  vicar  curate  or  impropriator  of  the  parifli  or  place^ 
the  fum  of  five  fliillings  an  acre  and  no  more,  and  fo  pro* 
portionably,  in  lieu  of  all  manner  of  tithe- of  madder; 
for  the  i'ecovery  whereof,  the  parfon  vicar  or  impropriator 
fliall  have  the  common  and  ufual  remedy  allowed  of  by 
the  laws  of  this  realm,     f.  i. 

Provided,  that  no  madder  (hall  be  carried  off  the  ground 
on  which  it  grows,  before  payment  of  the  faid  fum  herein 
diredled  in  lieu  of  tithes,     f.  2. 

Provided  alfo,  that  this  (hall  not  extend  to  charge  any 
lands  difcharged  by  any  modus  decimandi,  ancient  com- 
poiitioni  or  other  difcharge  of  tithes  by  law.  f.  3.  [Ex- 
{>ired.] 

FII.  Hops, 

Hops  pay  a  prxdial  tithe;  and  regularly  are  accqunted 
imfiong  fmall  tithes.     God.  414. 

Thus  in  the  cafe  of  Franklyn  and  the  ma({er  and  bre^ 
thren  of  St.  Crof$^  T.  1721  ;  the  vicar  being  endowed  of 
fmall  tithes,  it  was  decreed,  that  he  was  thereby  intitled 
to  hops,  being  a  fmall  tithe,  tho*  of  growth  fmce  the  ea* 
dowment.     Bunb.  79. 

Tithes  of  hops  are  not  to  be  paid  till  after  they  are 
picked,  and  before  they  are  dried ;  every  tenth  meafure. 
fiimh»  20.  {c) 

In 


{c)  It  has  been  held—  1 .  That  where  thp  parfon  had  tithe 
hops,  i)o  tithes  ihould  be  paid  for  the  poles  which  were  ofed 
\tir  the  bop  yard  ;  and  a  qaeflion  arifing,  whether  the  parfofi 
^ttld  have  tithes  of  the  bark  of  the  poles,  the  bark  being 
Iptd  ?  by  Licbrmn  he  (hould  \  hot  the  chief  baron  aD(f  the 

other 
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In  \  h*.e  Cifc  ^'<,  Mr.  Chwd!^^  planter  at  Maidftooeia 
Kc'tt  r^vin?  fee  forth  the  cicbe  of  hi*  fcops  by  the  teidi 
p/ie  un;>icke<2,  Mr.  B.i}S  the  icnpropriator  brought  this 
mitcrr  before  che  courc  of  csdiequcr;  vrhcre  after  Icag 
dcb^'r  of  c^ur.fti  on  both  fides,  ani  reading  three  former 
cj'-rrec),  cr.e  court  again  declared  this  method  of  ietUDg 
f'^rth  to  be  ii'rgiL 

And,  finally,  in  the  cafe  of  Wahm  and  Tjvri,  May 
17,  1:53-  iVIr.  Tycrs,  haviog  planted  a  confideraUe 
number  cf  acres  with  hops  in  the  parilhes  of  Micklebam 
and  Darking  in  Surry,  of  both  which  pariflies  Mr.  Wal- 
ton v/as  incumbent,  oFered  to  pay  him  after  the  rate 
fS  20  I.  an  acre  for  the  tithe  thereof;  which  Mr.  Walton 
rcfufed.  Whereupon  Mr.  Tyers  gave  him  notice,  that 
on  fuch  a  day  he  would  begin  to  gather  his  hops,  and 
would  regularly  fet  out  every  tenth  hill  t.iro'  all  his  hop 
plantations  as  the  tithe  thereof,  by  fevering  the  bind  of 
the  hops  from  the  foil,  and  leaving  the  fame  on  the  poles; 
and  that  he  would  in  the  fame  manner  d«ily  fet  out  the 
titht*  of  his  hops,  in  order  that  Mr,  Walton's  agent  might 
be  prefcnt  at  the  refpcAive  times  of  fetting  out  the  tithe, 
at:(l  might  carry  away  the  fame  in  due  time.  Mr.  WaU 
ton  faid,  that  this  method  of  tithing  was  new  and  contra- 
ry to  law,  and  that  he  would  not  take  the  tithe  in  that 
rnanners  but  that  he  exprfied  the  whole  crop  fliould  be 
g.ithcrcd,  and  afterwards  meafured  in  ba(kec«,  and  that 
every  tenth  baiket  of  hops,  after  being  fo  meafured,  (hould 
he  let  out  for  the  tithe  thereof.  This  Mr.  Tyers  refufcd 
f<i  do,  and  proceeded  according  to  his  notice  to  fet  out 
the  tube  in  the  manner  abovcmentioned ;  leaving  every 
tenth  hill  ungathered,  having  cut  or  fevered  from  the  foil 
the  binds  or  ftems  on  which  the  hops  on  every  fuch  tenth 
bill  grew ;  and  renewed  his  notice  daily  whiift  his  bop 
gatherint;  continued,  Mr.  VValton  did  n^t  meddle  with 
the  titbc  \o  frt  out ;  and  af:cr  the  hops  had  continued  for 
(omc  mun;hs  upon  the  poles  on  every  tenth  hill  as  afore* 
laid  ungatheicJ,  and  fo  became  fpoiled  and  rotted,  Mr. 
*1'vc(9  brouj^htan  a£lion  for  damages  againft  Mr.  Waltor, 


other  barons  #  ctfttra^  for  the  poles  being  privileged,  the  bark 
ihall  be  Co  too.  Bah  v.  S/r.^.iU^^  Bam^.  sc  2.  That  fiorfuel 
fpent  in  fire  to  dry  hops,  tiihes  ihould  be  paid  ;  becaefe  the 
par  ion  bad  no  benefit  by  that,  the  tithes  being  paid  befiara 
ihrv  were  dried,     i  Frum,  334.. 

{J)  Anno  1710,  acoording  to  Mr.  Rajaer,  Ia:rsJ,  xxr. 

It  *'        fcrafinach 
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forafinuch  as  be  was  thereby  hindred  from  dreffing  and 
cultivating  his  hop  plantations.  Upon  this,  Mr.  Walton 
filed  his  bill  in  the  exchequer  againft  Mr.  Tyers,  therebf 
infifiing,  that  the  manner  in  which  Mr.  Tyers  h2(d  fee 
out  the  tithe  of  his  hops,  by  leaving  the  hops  on  every 
tenth  hill,  and  fevering  the  binds  from  the  foil,  was  not 
a  proper  method  for  fetting  out  fuch  tithes  ;  but  that  the 
tithe  of  hops  ought  by  law  to  be  fee  out  after  the  fame  are 
picked  from  the  bind  or  ftem.  And,  on  hearing,  the 
court  declared,  that  the  method  of  tithing  hops  infifted 
on  by  the  defendant  in  his  anfwer,  is  not  a  good  fetting 
out  of  the  tithe  of  hops ;  but  that  hops  ought  to  be  picked 
and  gathered  from  the  bin^s,  before  they  are  ttthable. 
Mr.  Tyers  appealed  to  the  houfe  of  lords  ;  fetting  forth, 
that  the  manner  of  fetting  out  the  tithes  by  the  admea* 
furement  of  the  hops  in  bafkets,  would  be  very  preju« 
diciai  and  inconvenient  to  both  parties,  as  the  hops  by  that 
means  would  be  necelTarily  bruifcd,  the  flower  and  condi- 
tion thereof  hurt,  and  the  hops  thereby  very  much  da- 
maged}  that  it  hath  been  ufual  of  late  years,  for  hop 
planters  to  dired  their  gatherers  to  pick  or  aflbrt  their 
bops  into  different  pokes,  according  to  their  diflFerent  de^ 
grees  of  finenefs  and  colour,  to  wit,  the  ^ne  and  the 
br§%imi  and  fuch  aflbrtment  is  the  muft  material  and  ex- 
penfive  part  of  the  manufaduring  of  hops,  thrice  as 
inuch  time  and  expence  being  required  in  picking  and 
afforting  hops  into  two  different  parcels,  as  is  necefTary  in 
picking  them  into  one  poke  when  firft  gathered  ;  and 
that  it  is  unreafonable,  that  perfons  claiming  tithes  fliould 
have  the  benefit  of  this  part  of  the  manufadure  of  hops, 
which  cofts  about  5  1.  an  acre,  without  making  any  al- 
lowance, or  contributing  any  (hare  to  the  expence ;  and 
praying  relief,  for  thefe  (auiongft  other  reafons):  Firft, 
There  is  no  pofitive  law,  to  regulate  the  manner  of  tith- 
ing hops ;  neither  is  it  fixed  by  immemorial  ufage  or  cuf- 
tom ;  the  determinations  of  courts  relating  1  thereto  have 
been  various ;  and  therefore  that  manner  of  tithing  (eems 
moftjuft  and  equitable,  which  is  both  the  leafl  prejudi- 
cial to  the  owner,  and  mod  beneficial  to  the  parfon  or 
.impropriator.  Secondly,  I'he  manner  infifled  on  by  the 
refpondent,  by  picking;  anJ  then  fetting  out  the  tithes  by 
admeafurement  in  bafkets,  is  fo  very  detrimental  to  the 
planter,  that  it  muft  mevitably  be  the  ruin  of  the  plan- 
tation of  hops,  the  cultivation  whereof  is  of  extenfive 
benefit  to  this  kingdom :  The  method  infified  on  by  the 
appellant  is  undeniably  fair  and  equitable,  not  liable  to 
any  fraud  wbatfoever »  wborcas  the  nieihod  infided  on  by 

the 
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the  refpondent  is  avowedly  oppicffive  and  bJtfioM,  In  w 
wife  produdive  of  any  benefit,  or  prtvcoCtve  of  any 
fraud,  Mr.  Walton,  the  refpondent,  hoped  die  de- 

cree would  be  affirmed,  (amongft  other  rcaibos,)  for  tbefe 
following:  Firft,  tbe  rettine  out  the  tithe  of  hops  by 
flieafure  after  they  are  picked  from  the  bind  t>r  floD,  is 
the  faireft  and  moft  equal  method,  and  liable  to  the  leaft 
inconvenience ;  whereas  the  method  of  tithing  cuoiend- 
cd  for  by  the  appellant,  by  every  tenth  hill,  would  be 
liable  to  great  fraud*  in  as  much  as  the  planter  of  hops 
would  have  a  right  to  fct  out  for  tithe  every  tenth  hill  to 
be  computed  from  the  place  he  began  at,  and  he  oi%kt 
any  year  determine  before  he  manured  bis  hop  ground 
where  be  would  begin  to  fet  out  the  tithe,  and  thereby 
would  certainly  know  every  tenth  hill  thro'  the  whole 
plantation,  and  might  negled  to  manure  or  improve  them 
fo  much  as  the  other  bills,  which  would  be  unjuft  and 
nnreafonable.  Secondly,  The  method  of  tithing  con* 
tended  for  by  the  appellant,  would  give  occaiion  to  ma* 
ny  difputes  and  controverfies ;  as  the  hops  growing  on 
one  hill  are  apt  naturally  to  intermix  with  the  hops  grow* 
ing  on  the  hills  adjoining,  fo  that  It  is  fcarce  poffiUe  to 
fever  the  one  from  the  other  intire ;  and  the  owner  ot 
tithes,  or  his  agents,  or  fervants,  exercifing  the  right  cl 
entring  into  the  hop  grounds,  and  pulling  up  the  planter's 
poles,  muft  frequently  furnifli  matter  for  fuits  and  vexa- 
tions ;  which  would  be  inconvenient  both  to  the  owner 
of  the  tithes  and  the  pari(hioners.  Thirdly,  The  appel* 
lant  hath  not  made  the  leaft  proof,  that  the  tithe  of  hops 
was  ever  fet  out  before  they  were  picked  from  the  hind 
or  ftem,  or  that  they  were  tithed  by  the  tenth  hill  (which 
is  tbe  method  of  tithing  he  contends  for)  ;  but  on  the 
contrary,  in  many  inftances,  where  the  method  of  fetting 
out  the  tithe  hops  has  been  difputed  or  brought  in  quef- 
tion,  it  has  been  uniformly  determined  and  adjudged,  af- 
ter folemn  argument,  that  the  tithe  of  hops  by  law  ought 
to  be  fet  out  by  meafure,  after  they  are  picked  from  the 
bind  or  ftem.  And  the  decree  was  affirmed  by  the  lords  (#}• 
There  can  be  no  modus  for.  tithe  hops,  becaufe  the 
court  will  take  notice,  that  hops  have  not  been  ancient 
.but  ufed  in  beer  of  late  times  only,  being  firft  introduced 
into  England  about  the  year  1524*  Yet  a  prefcription 
to  pay  fo  much  in  lieu  of  all  fmall  tithes,  may  include 
hops  and  other  fuch  fmall  things  which  have  come  in 
life  of  late  yeaf^:     IVatf  c,  49.     Bunb.  20. 

l*)  5  Sn,  P.  C.  99. 
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VIIL  Roots  atid  garden  herbs  and  feeds  j  as  turnips^ 
parfleyy  cabbagey/affron^  andfucb  like. 

Out  of  gardens  is  paid  tithe  of  all  garden  herbs  and 
plants  ;  as  parfley,  fage,  cabbage,  turnips,  faflFron,  and 
the  like:  which  are  fmall  tithes,  and  may  be  demanded 
in  kind.     Bunb^  lo. 

So  pQtaUii  are  a  fmall  tithe  ;  and  confequently  due  to  the 
vicar,  where  he  is  endowed  of  the  fmall  tithes :  and  when 
gathered,  the  tenth  part  mud  be  fet  out. 
.  So  alfo  turnips 'y  which,  when  pulled,  ought  to  pajf 
tithes,  tho*  never  fo  often  fowed,  and  tho'  upon  the  fame 
land.  As  in  the  cafe  of  Benfon  impropriator  of  Bromley 
St.  Leonard,  Middiefex,  againft  H^atkins  and  others,  //« 
3  G.  The  court  declared  the  tithe  of  turnips  to  be 
6ut  toties  quoties,  tho'  fevered  never  fo  often  in  the  fame 
year. 

M,  6  G.  Crow  tenant  under  the  church  of  Rocheiler 
of  the  tithes  in  the  hamlet  of  Modinghamin  the  parifli 
of  Chippinhurft  in  ifent,  againft  Stoddarty  1  he  courc 
declared  that  tithe  of  turnips  fowed  after  corn,  and  eaten 
by  unprofitable  caitle,  to  be  due;  tho' it  was  urged  to 
Be  an  improvement  of  the  land,  and  that  the  parfon  has 
the  benefit  of  it  the  next  year. 

71.  9  G.  Harwood  vicar  of  Erith  in  Kent,  againft 
Railfon.  The  court  declared  tithe  to  be  due  of  turnips 
fowed  after  corn  in  the  fame  year,  and  fed  upon  on  the 
land  by  barren  cattle. 

'  So  in  the  cafe  of  Swinfen  and  Dighy^  H.  173T ;  it  wai 
declared  by  the  court,  that  where  land  is  fown  with  tur- 
nips after  the  corn  is  cleared,  and  fed  with  (beep  and 
barren  cattle,  tithes  (hall  be  paid  of  f'uch  turnips ;  altho* 
10  this  cafe  it  was  infi(led  upon  for  the  defendant, 
that  the  foil  in  that  county,  to  wit,  in  Staffordfhire,  is 
dry  and  fandy,  and  that  this  method  of  hufbandry  im- 
proveth  the  land,  fo  that  the  plaintiff  had  thereby  better 
tithes  of  corn,  and  had  before  received  the  tithes  of  lambs 
and  wool  of  the  (heep  fo  fed :  But  the  court  overruled 
this  defence,  and  faid  it  amounted  to  a  non  decimando  as 
foturpjps.     Bunbn  314. 

That  is 'to  fay,  if  the  cattle  are  fed  upon  the  turnips  , 

Qofcvered  from  the  ground,  an  agiftment  tithe  (hall  be 
paid  jfor  fuch  cattle :  But  if  the  turnips  are  fevered  from 

the 
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Hie  groiind,  then  the  tithe  in  kind  of  fuch  (anitpi  fliall  bf 
due  from  the  feverance  (/)• 

If  tohacc^  be  planted  here,  the  tithes  thereof  nre  finaU 
tithes.     Godh.  366. 

Saffron  alfo  is  tithable,  tho'  gathered  but  odoe  in  three 
jears.     ^«#i,  b.  2.  r.  !• 

And  it  is  a  praedial  fmall  tithe :  for  where  the  parfod 
bad  the  great  tithes,  and  the  vicar  the  fihally  and  a  land 
which  had  been  Town  with  corn  was  fown  with  faffroni 
the  tithe  was  adjudged  to  the  vicar  as  a  fmall  tithe,  not* 
withftanding  the  ftatute  of  the  2  EJ.  6.  r.  13.  that  tithes 
Ihall  be  paid  in  fuch  manner  as  they  have  been  for  fortf 
years  paft.     Giif.  685. 

Moft  commonly,  a  certain  confideration  in  money  b 
paid  in  lieu  of  rhe  tithes  of  gardens,  either  by  cuftom,  or 
by  agreement  with  the  parfon.  If  the  cuftom  be  a  paro- 
chial cuftom,  or  extending  to  gardens  throughout  the  pa^ 
riQi ;  the  enlargement  of  a  garden  doth  not  make  tithe  due 
in  fpecie :  but  otherwife,  if  it  is  a  fpecial  prefcription  for 
this  or  that  garden.  And  the  fame  thing  is  to  be  faid  of 
orchards.  Accordingly,  in  the  foremcotioned  cafe  of 
Franklyn  and  the  maiter  and  brethren  of  St,  Crtfs^  it  was 
decreed  by  the  court,  that  a  penny  for  gardens  and 
orchards,  can  only  be  for  ancient  gardens  and  orchards* 
Bunh.  79* 

IX.  Fruits  of  trees  J  as  apples^  pears^  acorns. 

Fmittof  ,  1,  Fruit  of  trees,   as  apples,   pears,  plums,  cheniesj 

orchards.  ^^^  ^^^  |j|^^^  ^^^  praedial  tithes,  to  be  paid  in  kind  when 

they  are  gathered ;  unlefs  there  is  fome  modus  or  rate 
tithe  paid  in  lieu  thereof*     God,  408. 

Which  fruits  if  they  are  fiolen,  and  not  gathered  by  the 
owner,  the  parlbn  as  well  as  the  owner  (hall  bear  the  lofs: 
But  if  che  owner  doth  fufFer  a  ftrangcr  Co  pull  or  take  bis 
fruits,  the  tithe  (hall  be  anlwered.     HetL  100. 


(/)  Eaihard  v.  Brotva,  Do^Jing^  and  •tbert^  in  the  ezcbe- 
qoer,  ////.  9^3.  ex  Reg.  Lib.  The  defendant  Dowfog 
admitted  that  he  had  feveral  roods  of  turnips  j  but  (aid,  that 
he  fold  none,  but  fed  bis  cattle  therewith,  and  that  the  plain- 
tiff ooght  not  to  have  tithe;  for  the  fame;  that  he  had  ticbet 
of  calves  and  other  tithes  of  cattle.  But  the  Court  decreed 
an  account  of  the  titket  of  the  tornips  fevered  and  drawn. 

If 


XitfitS.  4^7 


If  the  foil  of  an  orchard  be  fown  with  any  kind  of 
grain,  the  parfon  (hall  have  the  tithe  of  the  fruit  trees  and 
of  the  grain,  as  alfo  of  the  grafs  or  hay  ;  for  they  are  of  > 
fcvcral  and  diftind  kinds,     i  Rolfs  /fbrJ  642.     Deg.  p.  2. 
£•  3.     God,  412. 

2.  Dr.  Godolphin  fays,  mafl  of  oak  or  beech,  if  fold, 
the  tenth  penny  is  payable  for  the  tithe  thereof;  but  if 
eaten  by  fv^^inc,  then  the  tenth  of  the  value  or  wor:h 
thereof.     Gadi  417. 

And  fo  Lindwood  faith,  if  the  faid  fruits  (hall  be  fold, 
there  (hall  be  paid  the  t-nth  penny .  and  if  they  be  not 
(old,  but  the  hogs  do  feed  thereupon,  then  the  owner  of 
the  hogs  (hall  pay  the  tithe  according  to  the  value  of  fuch 
fruits.     Lindw,  200. 

And  there  is  a  writ  of  confultation  in  the  regifter  for  the 
tithes  of  pannage.  And  lord  Coke  fays,  for  acorns  tithes 
fliall  be  paid,  becaufe  they  renew  yearly.  Aj)d  in  Rey^ 
n:ld\  cafe,  T,  zja.  it  was  faid,  that  of  acorns  fevered 
tithes  aie  payable.     Gibf.  676.     Mo.  762. 

But  whcfe  the  cafe  was,  that  the  acorns  dropt  from  the 
trees,  and  the  hogs  eat  them,  a  diftindion  was  made  that 
they  (hall  not  be  tithible,  unlefs  gathered  and  fold, 
iiit.  27.     Liu.  40.  Gibf,  676. 

In  (hort,  the  cafe  of  acorns  feemeth  not  di(Fercnt  from 
that  of  other  things  tiihable ;  if  gathered,  they  (hall  pay 
tithes  in  kind  \  and  the  tenth  penny,  or  2  s.  in  the  pound, 
in  all  fuch  like  cafes,  is  not  to  be  confidered  as  exctuflve 
of  the  tithes  to  be  paid  in  kind,  but  only  as  a  reafonable 
fatisfa£lion  when  the  parifhioner  difpofeth  of  his  whole 
produce  unfevercd.  And  where  the  acorns  are  nor  ga- 
thered by  the  owner,  but  fufTered  to  be  fed  upon  as  they 
drop  ;  the  cafe  (eemeth  to  fall  under  the  fame  equity,  as 
where  turnips  are  fed  upon  by  unprofitable  cattle,  for  which 
ao  agiftment  tithe  (hall  be  paid  [g). 


(i)  Whether  pine  apples,  and  exotic  ftirubs,  and  trees, 
reared  in  hoc-houfes,  (hoold  pay  tithe  in  kind,  was  much  agi- 
tated in  the  cafe  of  Adams  v  Heuoit  and  others^  from  the  pa- 
rifli  of  Kenlingron.     But  the  caufe  upon  the  appeal  turned 

{irincipatly  upon  the  following  queflion  put  by  the  boufe  of 
ordt  to  the  judges,  viz.  "  Wbecher  notice  given  on  the  8th 
day  of  Sept.  was  a  fuflicient  notice  to  determine  a  compofiiion 
for  tithes  from  year  to  year,  fuch  year  commencing  on  the 
39th  of  Sept  ?"  In  anfwer  to  which  Mr.  Juflicc  Gould  deli* 
vered  the  unanimous  opinion  of  the  judges  prefcnt,  "  That 
fai;li  notice  was  by  no  means  fufficient.*^     See  3  Rayner^  965, 

Vol.  III.  K  k  X.  Caha, 
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A'.  Calves^  coUs^  kids^  pigSm 

The  tenth  calf  is  due  to  the  parfon  of  common  righti 
to  be  taken  when  it  is  weaned,  aod  not  before :  and  it  h 
recover kble  in  the  fpiritual  court,  as  appears  from  a  writ  of 
confultation  in  the  regifter.  And  in  cafe  there  arc  fever 
than  ten,  ic  hath  been  adjudged  a  good  cuftom  (which  evi- 
dently did  fpring  from  the  canon  law),  that  if  there  aie 
feven,  (he  parfon  {hail  have  one  calf;  if  under  feveo, 
then  an  halfpenny,  or  what  cuftom  (hall  direA  for  each 
calf.     Gibf.  7c8. 

But  in  moft  places,  as  it  feemeth,  at  this  day,  the  cuf- 
tom hath  obtained  (which  is  the  proper  rule  in  all  foch 
cafe?,  and  is  equitable  in  itfelf)  that  if  there  are  five,  the 
parfon  (hall  have  the  value  of  half  a  calf,  lamb,  or  other 
fuch  like;  if  there  are  fix,  he  (hall  have  one  intire;  and 
fliall  receive  or  pay  out  refpedlively  a  proportionable  fum, 
for  each  nunnb'er  under  five  or  above  fix. 

The  canon  law  leaves  it  to  the  choice  of  the  parfoo, 
when  they  are  under  the  full  number,  whether  he  will 
proceed  in  the  like  manner,  or  let  them  run  on  till  one 
becomes  due  in  the  enfuing  year ;  but  the  common  lavr 
will  not  allow  of  this,  becaufe  tithe  mud  be  paid  annuall}'. 
1  RoiCs  Jbr.  648. 

Thus  in  the  cafe  of  EgerUn  and  5////,  71  -1725.  it  was 
decreed,  that  where  there  are  above  ten  calves,  lambs, 
pigs,  or  the  like ;  the  tithe  of  the  odd  number  above  ten 
(hall  be  paid  according  to  the  value,  and  not  be  carried 
over  to  the  next  year.     Bunh.  198. 

Colts  are  tithable  in  the  fame  ounner  as  calves.— 
Gihf.  678. 

Alfo  tithes  of  pigs  is  to  be  paid  in  the  fame  manner  as 
tithe  of  calves.     Gihf.  b^^. 

And  generally,  the  /////#  of  payment  of  the  tithe  of 
calves,  colts,  lambs,  kids,  pigs,  and  fuch  like  young  of 
cattle,  is  when  they  are  fo  old  that  they  may  be  weained, 
and  live  without  the  dam  upon  the  fame  food  that  the  dam 
eateth ;  unlefs  the  cuftom  of  the  place  confine  the  pay- 
ment  to  any  certain  time  or  age.     Dig,  p.  2.  c.  '(>•  {fi) 

(b)  Vide  Croft* t  cafe,  infra  XL  2,  a  cuftom  to  tithe  laaibi 
when  three  weeks  old  was  held  to  be  oDreafboahle  and  bad. 
ReyncUs  v.  Vincent ^  Bunb,  113.  But  in  Brinklomtf  v.  Edmwmdt^ 
Bunb,  ^07.  a  cuAom  to  deh'ver  the  tenth  lamb  and  pig 
00  St.  Mark's  day  was  fupported,  becaofe  the  paribo  had  ibe 
Wnefit  of  chufirg  his  one  after  the  parifliioncr  had  taken  two. 

And 
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And  as  the  parfon  is  to  have  the  tithes  of  the  young  and 
increafe  of  the  cattle,  fo  he  on  his  part  is  to  obfcrve  (he 
cuftom  of  the  place,  for  the  better  propagation  of  their  in- 
creafe ^  otherwife  any  parifhioner  grieved  may  have  an 
adion  on  the  cafe  againft  him.  As  in  the  cafe  of  Yielding 
and  Fay^  T.  39  Eliz,  An  a£lion  upon  the  cafe  was 
brought  againft  the  defendant  as  parfon  of  Quarbey  in  the 
county  of  Southampton,  declaring  that  within  the  parifli 
there  is  a  cuftom,  that  the  parfon  at  all  times  of  the  year 
had  ufed  to  keep  a  common  bull  and  a  boar^  for  the  com* 
mon  ufe  of  the  kine  anJ  fows  of  the  parifliioners,  for  the 
increafe  of  calves  and  pigs  within  the  parifti ;  and  that  the 
defendant  being  parfon  there,  had  negleded  to  keep  them ; 
by  reafon  whereof,  the  plaintiff  being  an  inhabitant  had 
loft  the  increafe  of  his  cattle.  And  the  court  was  of  opi« 
nion,  that  this  was  a  reafonable  cuftom,  and  that  every  in- 
babitans  prejudiced  by  the  not  keeping  the  bull  and  boar 
might  maintain  the  adtion.     Cro,  El.  569. 

And  the  like  was  decreed  in  the  cafe  of  PhilHps  and 
Syrrusy  T.  1724.     Bunb.  171. 

XL  JVool  and  lamb. 

1.  Wool  and  lamb  are  generally  reckoned  mixt  fmall  AmlxtdouU 
tithes.     Giif.  6S2,  tS6.  ««*»«• 

2.  Tithe  of  wool  de  jure  is  due  at  the  time  when  it  is  At  whit  tine 
dipped  ;  but  by  prefcripcion  it  may  be  fee  out  all  together  due. 

at  another  time,     fyat/l  c.  50. 

Reaularly,  the  time  of  payment  of  the  tithe  of  Iambs 
(as  was  obferved  under  the  laft  head)  is,  when  they  are 
weaned,  and  can  live  without  the  dam  i  unlefs  the  cuftom 
of  the  place  be  otherwife.     Go  J.  416.     Bunb.  133. 

In  the  cafe  of  Heoton  impropriator  of  Garnthorp  in 
Lincolnihire  againft  Regal :  The  defendant  iniifted  on  a 
cuftom  in  that  parifti,  to  fet  forth  tithe  lambs  on  the 
firft  of  May.  But  the  court  difallowed  of  it,  for  that  they 
were  not  iit  to  live  without  their  dams,  as  appeared  by  the 
depofitions  in  the  cafe.  And  it  was  referred  to  three 
neighbouring  juftices  of  the  peace,  to  inquire  what  was  a 
fit  time  for  fetting  forth  tithe  lambs  in  that  country ;  who 
(certified  the  firft  of  Auguft  in  their  judgment  to  be  a 
proper  time.     And  the  court  approved  of  it. 

So  in  the  cafe  of  Crofts^  redor  of  Upper  Clatford  in 
Hampfliire.  The  defendant  infifted  on  a  cuftom  in  that 
parifh,  to  fet  forth  tithe  lambs  at  St.  Mark's  day.  The 
court  declared  it  to  be  a  vpid  cufioin,  and  that  the  time 
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for  fetting  forth  tithe  Iambs  is,  when  they  are  fit  to  live 
without  their  dams,  and  thrive  on  the  fame  fi^od  that  their 
dam  lives  on,  and  when  the  owner  weans  hit  ovo. 

T.  9  G,  Rmnolds  rtStor  of  Stoke  Charitie  in  Hamp- 
(hire,  aeainft  Vincent.  The  defendant  infifted  00  the 
fame  cuftom  with  that  before  infilled  on  at  Upper  CIat« 
f^rd.  Which,  on  citing  the  two  former  decrees,  and 
hearing  counfel  on  both  iiJes,  was  again  fet  afide  for  the 
fame  rcafon. 

Upon  the  whole,  one  precife  determinate  day  cannot  be 
equally  applicable  to  all  places  and  leafoos.  This  muft 
«  depend  in  fome  meafure  upon  the  fituation  of  the  countrjt 
the  time  of  putting  their  ewes  to  the  ram,  and  the  far- 
wardnefs  or  baclcwardnefs  of  the  feafon  in  general.  What 
Cometh  rcareft  to  the  matter,  where  there  is  no  fpecial 
cuftom  conctrning  the  fame,  fcemeth  to  be,  what  was 
declared  by  the  court  in  the  cafe  of  Upper  Oatford  above- 
mentioned  ;  namely,  that  the  propercft  time  for  the  par- 
fon  to  take  the  tithe  is,  when  the  owner  weaneth  the  refi: 
for  it  ib  not  fuppofable,  that  the  owner  vi  ill  wean  bis  lambs 
fooner,  or  keep  them  with  the  ewes  longer  than  they  are 
fit  to  be  weaned  ;  the  former  being  a  prejudice  to  the  Iamb, 
-     and  the  latter  to  th;:  ewe  (/)• 

In  what  nunoer       3.  In  the  cafe  of  IVtlJon  and  the  bifhop  of  Curlljli^  T. 

c«bttitbcd«        12  "Ja^     Wilfon  brought  a  prohibition  againft  the  bilhop, 

who  held  the  living  of  Grayftock  in  commcndami  and 
faid,  that  there  was  within  the  pari(h  of  Grayftock  this 
cufiom  for  tithing  of  wool,  that  if  any  inhabitant  have 
five  fleeces  of  wool  or  above,  he  (ball  after  the  (hearing 
and  binding  up  of  the  fame,  without  fraud  or  deceit,  pay 
to  the  reciur  (after  notice  given)  the  tenth  part  thereof,  at 
the  door  of  the  manfion  houfe  of  fuch  perfon  inhabiting 
within  the  faid  pari(b,  without  fight  or  touch  of  the  nine 
parts  by  the  rc£lor  or  his  agent  ^  and  that  the  parfons  have 
fo  accepted  it.  To  this  the  bifhop  demurred  in  law. 
And  it  was  adjudged  for  the  biibop  with  one  confent. 
For  the  fubftance  of  the  prefcription  is  laid,  that  the  very 
true  tenth  is  and  ought  to  be  paid  without  fraud  ;  which 
is  not  prercribable,  for  it  is  common  right.  Then  the 
fole  point  prefcripcible  is,  that  this  is  without  view  or 
touch  of  the  nine  parts  ;  which  is,  in  effed,  repugnant  to 
the  other :  for  when  you  have  laid  the  truth  in  the  foc- 
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wef  part,  you  lay  the  way  to  fraud  in  the  latter.  For  it 
is  againft  common  reason,  that  any  man  judge  or  divide 
for  bimfelf,  and  then  taice  choice  of  his  own  divirion» 
againfl  the  rule  of  partition  laid  down  by  Littleton ;  for 
the  truth  of  the  tenth  depends  on  the  proportion  it  holds 
with  the  nine  parts ;  and  therefore  for  the  parifbioner  to 
fet  out  a  part  for  the  tenth,  which  he  only  affirms  to  be 
ju&y  is  to  give  him  merely  power  to  tithe  as  he  lids;  and 
the  prefcription  were  as  reafonable  as  to  fay  plainly,  that 
they  might  (et  out  what  tithe  they  pleafed.  And  it  is  a 
weak  anf^cr  to  fay,  that  if  it  be  not  a  jud  tenth,  he  may 
refufe  it,  and  fue  for  his  due.  For  he  hath  no  means  to  be 
aflured  whether  it  be  true  or  not ;  fo  his  fuit  may  be  caufe- 
lefs :  Sure  he  may  be,  it  will  be  fruitlefs.  But  the  law 
was  provided,  not  to  caufe,  but  to  prevent  fuits ;  and 
therefore  provides,  that  things  be  done  by  indifFercnt  means 
and  perfons,  that  there  be  nb  juft  fufpicion  of  indire^ 
dealing.     Hob*  107. 

So  in  the  cafe  of  Chriftian  again  (I  If^ren  and  others,  M. 
1732  ;  on  a  bil!  by  the  vicar  of  Croflhwaite  in  the  county 
of  Cumberland  for  tithes,  the  defendants  inlifled  on  a  cuf* 
tomary  manner  of  payment  of  tithe  wool  of  the  elder  (heep^ 
by  weighing  the  wool,  and  delivering  the  tenth  part  with- 
out fraud  to  the  vicar,  without  his  feeing  or  touching  it : 
but  this  was  over-ruled,  on  the  authority  of  the  aforofaid 
cafe  in  Hobart.     Bunb.  301. 

In  the  fame  cafe,  the  parifhioners  infifted,  that  they 
ought  to  pay  no  tithe  of  hog  wool  (that  is,  of  the  wool  of 
(hecp  of  a 'year  old);  alledging  that  no  tithe  thereof  had 
ever  been  paid;  that  the  tenth  lamb  having  been  paid  (or 
a  compofition  for  the  fame),  the  other  nine  (hould  not 
pay  tithe  of  their  wool  that  fame  year ;  and  infifting  fur« 
tber  that  a  modus  being  paid  for  the  tithe  lambs,  the 
fatd  modus  included  alfo  the  tithe  of  the  hog  wool.  But 
the  evidence  not  coming  up  to  tjie  proof  of  its  being  in- 
cluded within  the  modu5,  and  the  other  allegations  being 
plainly  fetting  up  a  non  decimando;  it  was  decreed,  that 
the  tithes  of  the  hoe  wool  (hould  be  paid  as  well  as  of  all 
the  other  wool,     (i'or  it  is  clearly  a  new  increafe) 

By  a  conflitution  of  archbi(bop  IVinchelJea^  it  is  ordained 
9S  follows:  Of  the  young  of  animals,  as  of  lambs,  we  do 
brd<iin,  that  for  fix  lamb^  and  under,  fix  half  pence  be 
given  for  the  tithe  ;  but  if  there  be  feven  lambs  m  number, 
fhe  feventh  lamb  (hall  be  given  to  the  refior  for  tithe  ;  yet 
fo,  that  the  re£tor  of  the  church  who  taketh  the  feventh 
lamb,  (hall  pay  to  the  parilhioner  of  whom  he  taketh  the 
lithe  three  half  pence  in  recompence  \  he  that  uketh  the 
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eighth  lamb  (hall  give  a  penny;  he  that  taketh  the  ninth 
fball  give  an  half-penny  to  the  parifhioner :  or  the  redor 
(if  he  plcafeth)  (hall  ftay  till  the  next  year,  until  he  may 
take  a  full  tenth  lamb  ;  and  he  who  fo  (layeth,  (hall  take 
always  the  fecond  beft  lamb>  or  the  third  at  leaft,  of  the 
Iambs  of  the  fecond  year ;  and  this,  for  his  (laying  the 
firft  year.  And  fo  it  is  to  be  underftood  of  the  tithe  of 
wool.     Lind,  191. 

And  thefe  fums,  according  to  the  value  of  money  at 
that  time,  were  computed  as  a  reafonable  equivalent. 

But  where  it  is  faid  that  the  rcStor  ihall  have  his  dec- 
tion  to  take  his  tithe  in  that  manner,  or  to  let  them  run 
on  till  a  lamb  or  fleece  be  due  in  the  enfuing  year,  that  it 
not  allowed  by  the  common  law ;  for  tithes  muft  be  paid 
annually.     Deg.  p.  2.  c.  6. 

Alfo  (as  was  obferved  before)  cuftom,  which  is  a  part 
of  the  common  law,  feemeth  to  have  cftabli(hed  in  moH 
places,  that  the  parfon  (hall  have  half  the  value  of  a  Iamb 
at  five,  and  a  lamb  intire  at  fix,  and  (hall  receive  or  pay  out 
proportionably  for  the  numbers  under  five  and  above  (ix. 

If  the  cuffom  be  to  pay  the  tithe  of  wool  by  the  pound, 
and  there  be  under  ten  pounds  of  wool ;  in  fuch  cafe  a 
reafonable  confideration  (hall  be  paid ;  becaufe  being  due 
de  jure,  a  modus  in  non  decimando  cannot  be  allowed  in 
any  cafe,      i  Roll's  Abr.  648. 
Row  to  be  pro-        4*  By  a  conftitution  of  archbi(h(9p  Jf^in^belfia  \  Iambs, 
portioned  in  dif-  and  Other  tithable  young,  (hall  be  tithed  proportionably, 
erent  parifliet,     having  regard  to  the  different  places,  vthere  they  are  be- 
gotten,  brought  forth,   and   nourifhed,   and  to  the    times 
which  they  have  continued  therein.      Lind.  197. 

And  by  another  confiitution  of  the  fame  archbifhop  *,  if 
the  (heep  be  ke^it  in  one  parifh  in  winter,  and  in  another 
parifh  in  the  fummer,  the  ttthe  (hall  be  divided  proportion- 
ably,  according  to  the  time  that  they  (hall  continue  in 
each  parifh.     Lind    194.. 

But  no  fpacc  \x:k  than  that  of  thirty  days,  fhall  be 
rrckoneu  In  the  computacion  ;  that  is  to  fay,  of  thirty  days 
together,  and  not  by  ir.termiflion.     Lind.  198. 

Whereupon  Dr.  Wocd  obferveth,  that  if  lambs  are 
yeaned  in  anc.ther  parifh,  and  do  not  tarry  there  thirty 
days  or  more;  no  liihe  is  due  for  them  to  the  parfon  of 
that  place       IVcod.  b.  2.  c,  7. 

And  Dr.  Godolphin  fiys,  if  (hecp  flray  out  of  one  pa- 
rifh into  another,  and  there  yean,  no  tithe  is  payable  for 
this  to  the  parfon  of  that  places  but  if  they  go  there  for 
thirty  dayij  or  more,  for  this  a  rate  tithe  is  pavable  to  that 
place  s  for,  for  (beep  removed  from  one  parifh  to  another 
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each  parfon  muft  have  tithe  pro  rata:  but  under  thirty 
days  no  rate  tithe  is  to  be  p^id.     God.  438. 

Again,  by  one  of  the  aforefaid  conftitutions,  Tf  (beep 
do  couch  in  one  pariQ^,  and  feed  in  another,  the  tithe 
fhall  be  divided  between  the  two  churches:  Yet  (faith 
Lindwood)  not  equally,  but  proportionably ;  for  the  far 
greater  part  ought  to  be  afligned  to  that  church,  within 
the  pariih  whereof  they  fed  for  the  time,  than  to  that 
where  they  only  couched.  Lind.  198. 
/And  further;  by  the  faid  conftitution  it  is  ordained, 
that  if  foreign  (heep  (ball  be  (horn  in  any  pafifh,  the  tithe 
(ball  be  there  delivered  to  the  redor  of  the  church,  unlefs 
he  can  be  fufficiently  informed^  that  fatisfafiion  hath  been 
made  for  the  tithe  elfewbere,  fo  as  lawfully  fD  hinder  the 
payment  thereof  in  fuch  parifh  where  they  are  (horn. 
Lind,  197.     God.  438. 

In  like  manner,  If  a  perfon  (hall  buy  or  fell  any  (heep, 
and  it  is  certain  from  what  parifh  the  (beep  do  come,  the 
tithe  thereof  (hall  be  proportionably  divided  between  the 
two  parifhes  :  bur  if  it  be  uncertain  ;  that  church  (ball 
have  the  whole  tithe,  within  the  limits  whereof  they  are 
found  at  the  time  of  (bearing.     Ltnd,  194. 

But  Mr.  Bunbury  feemeth  to  be  of  opinion,  that  the 
tithe  of  lambs  mufl  be  paid  where  they  fall,  and  is  not  a 
divifible  thing,  as  wool  is.     Bunb,  139. 

And  it  is  now  clearly  held,  that  the  thhe  both  of  wool 
and  lamb  (hall  be  paid  where  the  (heep  Iamb  or  are  (horn. 

Indeed,  If  the  (heep  be  carried  away  neceiTarily,  and 
but  a  little  before  (hearing  or  lambing  time ;  this  is  frau- 
dulent :  and  the  tithes  (hall  be  paid,  in  fuch  cafe,  in  chat 
parifh  from  whence  they  were  fraudulently  removed. 

But  if  they  (hall  be  removed  without  fraud ;  it  is  held 
in  equity,  that  no  part  of  the  tithe  of  wool  or  lamb  will 
be  payable  in  that  pari(h  from  whence  they  were  removed^ 
but  an  agiftment  tithe  muit  be  paid  for  them,  ar  for 
cattle  yietdmg  no  profit  to  the  incumbent  there  ;  and  that 
thefe  tithes  are  in  no  cafe  to  be  divided,  but  the  whole  to 
be  paid  where  they  lamb  or  are  (horn,  and  an  agif^ment 
tithe  for  them  as  unprofitable  cattle  in  every  othef  pari(h 
where  they  have  been  depaiiured. 

And  no  regard  is  had  to  the  diflinAion,  whether  they 
have  continued  for  lefs  than  a  month ;  for  there  is  the 
fame  equity,  that  tithes  (ball  be  paid  for  one  day  as  for 
thirty. 

Nor  is  the  objcdion  of  any  force,  that  in  fuch  cafe  the 
ibeep  pays  two  tithes  in  one  year.    For  that  is  not  the 
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hSt,  The  tithe  of  wool  is  one  thine,  the  tithe  of  agift- 
tncnt  is  quite  another,  being  only  tithe  of  the  herbage* 
which  if  fufFered  to  grow  to  maturity  would  have  yielded 
tithe  of  hay,  or  if  the  land  had  been  fown  with  corn,  a 
corn  tithe  muft  have  been  paid. 
Sbecf  remove^  5.  In  the  cafe  of  Beys  and  Ellis j  M.  1 723  ;  in  a  bill 
totvoidthepay-  f^j.  jnhcs    a  Qucftion  arofe,  whether  there  was  fraud  in 

nencof  tiihe  ...        ..^  ,.  r        rr^.  ,  .  , 

Ismbi,  tithing  lambs,  on  this  cafe  :    1  he  ewes  were  kept  by  the 

defendant  in  the  parilh  of  Driffield  in  the  county  of  York 
(where  the  demand  lay),  all  the  year  until  Chriftmas, 
when  they  weie  ready  to  drop  their  lambs,  and  then  were 
removed  into  the  parifh  of  Slcern  (where  there  was  a  fmall 
modus  only  for  lambs),  and  there  kept  till  Lady-day,  for 
convenience  of  forage  (as  infifted  upon  by  the  defendant); 
and  at  Lady-day  were  brought  back  to  Driffield  :  Note,  the 
land  in  Skcrn  was  the  defendant's  own  land.  By  the 
court ;  Here  is  not  a  fufficient  proof  of  fraud  :  and  the 
plaintiff's  bill  was  difmiiiVd.  But  Page  and  Gilbert  bi« 
tons  thought,  at  firft,  it  might  be  proper  to  fend  it  to  an 
jlFuc,  to  try  whether  fraud  or  not  fraud,  and  whether  this 
had  been  the  ufual  method  of  the  defendant's  courfe  of 
hufbandry ;  but  afterwards  they  concurred  with  baron 
Price.     Bunb,  139. 

Shffp  dying  or         6.  There  is  no  doubt  but  that  wool  is  tiihablc  dc  jure; 
^**^*  and  therefore  it  bath  been  adjudged,  that  however  for  the 

pelts  or  fells  of  (heep  killed  and  fpent  in  the  houfe,  no 
tithe  {hall  be  paid,  yet  the  wool  (hall  pay  tithe,  and  for 
thefe,  as  well  as  for  (heep  which  die,  a  confultation  is 
provided  in  the  rcgifter.  i  Rolfs  Abr.  646.  God,  429. 
463.     Deg,  p,  2.  f.  6.     Gihf.  686. 

But  others  have  holden,  that  if  fheep  be  (horn,  and  die 
of  the  rot  or  other  difeafc  before  the  next  (hearing  time, 
the  wool  is  not  tithable,  unlefs  the  parfon  can  prefcribe 
to  have  it.     jyatf,  c,  40. 

In  the  c^fe  of  Brinkkw  and  Edmonds^  M.  1731;  an 
halfpenny  payable  on  the  (liearing  day,  for  the  wool  of 
each  (heep  dying  between  Candlemas  and  (hearing  day, 
was  admitted  and  eilablifhed  as  a  good  modus.  Bunh. 
307. 

Umb'iwool,  7«  ^^  ^  "^^"  P^V  tithe  lamb  at  Mark's  tide,  and  after- 

wards at  Midfummer  he  (heareth  the  reddue  of  the  lambs, 
to  wit,  the  nine  parts  ;  he  ought  to  pay  tithe  of  the  wool 
thereof,  altho'  there  are  only  two  months  between  the 
time  of  payment  of  the  tithe  of  the  lambs  un(horn,  and 
of  the  (hearing  of  the  refidue,  for  this  is  a  new  increafe. 
I  Roll's  Mr.  642. 

5  So 
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So  in  the  cafe  of  Baktr  and  £«c////«  M,  172I)  it  Teemed 
to  be  admicted,  that  the  wool  of  lambs  OiM  pay  tithes, 
Although  the  Iambs  had  paid  tithes  two  months  before. 
Bunb,  90. 

And  in  the  cafe  of  Carthtw  and  Edwards^  T.  1749. 
The  plaintiflF  brought  his  bill,  amongft  other  things,  for 
the  tithe  of  the  wool  of  lambs.  The  defendant  anfwered, 
that  he  apprehended  no  tithe  of  lambs  wool  (o  be  due, 
the  plaintiff  having  received  the  full  tiihe  of  the  lambs  in 
their  wool.  But  by  the  court  it  was  declared,  that  the 
tithe  of  the  wool  of  iambs  was  due  to  the  piaintifF,  and 
decreed  accordingly. 

So  where  a  modus  is  paid  for  a_  tithe  lamb,  and  the 
other  nine  lambs  are  (born  ;  tithes  fh;ill  be  paid  of  the 
wool  thereof :  for  wool  and  lamb  are  different  fpecies  of 
tithes,  and  therefore  a  modus  for  lambs  is  no  fatisfafiion 
for  the  tithe  of  wool. 

8.  By  a  conftitution  of  archbifhop  Winchelfea ;  tithes  Shetp  tgiftt^. 
of  wool  fhall  be  paid  to  the  incumbent,  in  whofe  parifh 
the  (heep  have  remained  conitantiy  from  the  time  of  (hear- 
ing till  Martinmas,  tho'  tney  be  afterwards  removed  ;  ' 
and  if  they  be  removed  within  the  faid  time  from  parifh 
to  parifh,  each  incumbent  in  whofe  parifh  they  (hall  re- 
main at  leaft  thirty  days  (hall  have  his  proportion  of  the 
wool ;  but  if  they  be  removed  from  parifh  to  parifh 
after  the  faid  time  (that  is,  from  Martinmas  10  the  time 
of  (hearing),  a  realonab!e  agiflment  (hall  be  paid  by  the 
owners  for  the  time  t  ey  flay.     Lmd.  197. 

But  this  feemeth  not  to  be  law  at  this  day  :  but  the 
cithQ  in  kind  of  wool  (hall  be  paid  only  in  the  parifh 
where  the  flieep  are  (horn;  and  an  agifiment  tithe  in  the 
other  parifhes  where  they  have  been  depaftured.  Other* 
wife  it  might  be  very  inconvenient  to  proportion  and  di* 
ride  the  wool ;  efpecidlly  where  the  paiilbes  (ball  be  (as 
it  may  happen)  at  a  very  great  diftance. 

And  in  a  cafe  where  the  owner  of  the  (heep  had  de- 
paftured them  in^the  parifh,  from  Michaelmas  to  Lady- 
day,  and  then  fold  them ;  upon  fuit  in  the  fptritual  court 
For  a  tenth  of  the  bargain,  the  owner  to  obtain  a  prohi- 
bition furmifed  that  he  could  pay  a  tenth  of  the  wool,  ac- 
cording to  the  cuflom  ^^  the  parifh  :  But  a  prohibition  was 
Jenied,  becaufe  the  parfon  was  defrauded  of  all,  if  he  had 
lOt  the  tenth  of  the  bargain  ;  inafmuch  as  the  (heep  were 
;one  out  of  the  parifh,  and  he  could  not  have  any  wool, 
)ecaufe  it  was  not  the  time  of  (hearing.    P^ph.  k^^j,  (i) 

(i)  fiat  {tt/upra^  Jgijimtni  6. 
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[Upon  the  whole,  it  is  obrervable,  that  the  mcafure 
of  right  in  the  ecclefiaftical  courts  by  the  canons,  and  ia 
the  courts  of  equity  by  the  rules  of  equity  (witbouit  mvcli 
regard  to  the  canons),  is  very  different ;  which  may 
caufe  confufion  in  thefe  refpfds.  In  the  former  cafe,  the 
laii  refort  is  to  the  delegates ;  in  the  latter,  to  the  boufe 
of  lords.] 
Lotktof  wool.  9.  No  trihe  (hall  be  paid  of  locks  of  wool,  if  it  appear 
that  they  were  cafually  loft;  but  otherwife,  if  by  con- 
trivance and  fraud.     2  Jnfl.  652.     God.  46a. 

Where  the  cuftom  is,  to  (bear  the  necks  of  flieep  about 
Michaelmas,  to  prevent  the  tearing  ofF  of  the  fame  by 
thorns  and  briars  in  the  winter ;  if  this  be  done  without 
fraud,  and  not  to  deceive  the  parfon,  then  no  tithe  fluU 
be  paid  for  the  fame,     i  Rolfs  Abr.  645. 

So  if  a  parifhioner  cut  off  the  dirty  locks  oi^  his  (heep 
for  their  better  prefervation  from  vermin,  before  the  time 
of  (hearing,  and  this  without  fraud  ;  no  tithes  Iball  |>e 
paid  thereof,     i  RoU*s  /fbr.  646. 

10.  If  feveral  men's  fheep  depafture  together  in  one 
flock,  or  under  one  (hepherd ;  yet  this  (hall  not  make 
them  to  be  tithed  together,  bur  every  owner  (hall  pay  hit 
tithe  of  them  by  himfelf :  but  if  the  head  of  a  family  bath 
his  (lock  mixed  with  his  children's  (heep  which  are  under 
his  tuition,  and  he  takes  the  profit  of  them  to  his  own  ufisi 
in  that  cafe  they  (hall  be  tithed  together.  Lini.  193. 
De^,  pM  2.  r,  6. 

11.  Ii  hath  been  held,  that  if  a  man  prefcribe  to  pay 
an  halfpenny  for  every  lamb  that  he  (hall  fell  before  thefirff 
day  of  May,  and  (to  deceive  the  parfon)  (hall  fell  all  bis 
lambs  the  day  before  May-day  ;  this  is  fraudulent,  and  the 
cuftom  (hall  be  no  difcharge.     I  RoU*s  Abr,  652. 

It  i<:  not  a  good  modus,  to  pay  every  tenth  pound  of 
wool  for  the  tithe  of  wool,  if  he  doth  not  (hew  that  be 
hath  paid  fomcthing  if  his  wool  do  not  amount  to  ten 
pounds  ;  for  otherwife  this  is  in  non  decimando  if  it  be 
under  ten  pounds ;  for  the  tenth  part  thereof  is  duet 
I  RolFs  Abr.  648. 

If  a  prefcription  be,  that  if  the  owner  hath  under  the 
number  of  ten  fleeces  of  wool,  he  (hall  pay  one  penny  to 
the  parfon  for  the  tiihe  of  each  o^  them  j  and  if  he  hath 
more,  that  then  he  (hall  deliver  to  the  parfon  the  tenth 
part  of  his  wool  upon  his  confcience  without  fraud  or  co« 
vin,  without  the  parfon's  feeing  or  touching  the  nine 
parts  ;  this  is  not  a  good  modus,  for  that  it  it  unreafoa- 
able,  and  is  in  tStGt  to  give  to  the  parfon  no  more  than 
the  paritbioocr  pleafcd.     i  RqU*s  Abr.  6481 

A  cuf» 
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A  cuflom  to  pay  tithes  in  kind  for  (heep,  if  they  con- 
tinue in  the  pariOi  all  the  year,  and  if  they  be  fold  before 
{hearing  time^  but  a  halfpenny  for  everyone  fo  fold,  hath 
been  held  an  unreafonable  cUftom.     Boh,  94. 

A  modus  to  pay  the  tenth  part  of  the  wool  of  all  the 
fheep  which  he  had  before  Lady- day,  in  fatisfaftion  of  all 
the  wool  of  iuch  fheep  as  (hould  by  him  be  brought  into 
the  parifii  after  Lady-day,  hath  been  allowed  to  be  good* 
I  Rolfs  Jbr.  649. 

So  alfo  a  modus  to  be  difcharged  of  tithe  of  thofe  he 
ihould  fell  but  two  days  before  the  (heating,  in  confider* 
ation  that  time  out  of  mihd  he  hath  paid  tithe  wool  of  thofe 
which  he  bought  but  two  days  before  the  (hearing,  hath  • 

been  allowed  to  be  good.     1  Rolfs  Jbr.  649. 


XII.  Milk  and  cbeefe. 

1.  Milk  is  a  mixt  tithe.     Glbf.  713.  A mixt  tithe. 

2.  Where  tithe  milk  is  paid  m  kmd,   no  tithe  cheefe  is  Nor  milk  saI 
due  ;  and  where  tithe  cheefe  is  paid  in  kind,  no  tithe  milk  ^^^^cfc  both, 
is  due  :  In  which  cafe,  as  in  all  othe?  like  cafes,  the  cuf* 

tom   of  the   place   is  to   be   obferved.     Deg.  p.  2.  c,  6. 
God.  392. 

3.  And  by  a  conftitution  of  archbifhop  Winchelfea  |  Payment thtreof 
The  tithi  of  milk  Jball  be  paid,  from  the  time  of  its  fir /i  re-  by  canna. 
newingi  as  well  in  the  m^nth  of'Au^uji  as  in  other  months. 

Lind.  199. 

Upon  what  pretence  the  people  pleaded  exemption  from 
paying  tithe  ot  milk  in  Auguf^,  Lindwood  doth  not  in- 
form us  :  probably  it  was,  becaufe  this  was  the  principal 
harveft  month  :  and  they  thought  it  100  much  to  pay 
tithe  of  milk  while  they  were  paying  tithe  of  corn,  and 
fied  their  harveft  people  with  the  milk.     J'^hnf   Winch. 

Lindwood  explains  the  milk  htre  fpoken  of,  to  fignify 
either  that  of  c^ws,  or  (heep,  or  goats,  or  other  cattle 
fvhich  are  milkedi     L/W.  aco* 

But  the  tithe  of  the  milk  of  ewes  feemcth  only  to  be  due 
by  cuftom  :  for  a  man  may  prefer ibe  that  by  the  cuAom  of 
the  country  where  he  is  fued  for  tithes  of  the  milk  of  ewes, 
no  tithes  of  the  milk  of  ewes  have  been  paid  for  time 
whereof  the  memory  of  man  is  not  to  the  contrary  ;  and 
in  fucb  cafe  a  prohibition  will  be  granted,  i  Rolfs  Abr. 
654. 

4.  By  a  conftitution  of  archbi{hop  Winchelfea :  The  D^ftcreot  pt« 
tithi  tif  the  milk  and  cheefe  off^ws  and  goats  JhaUbi  paid  where  rifliet. 

8  they 
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thfy  fad  and  couch.  Othnwife^  if  thiy  couch  In  om  pari/b^ 
and  f ted  in  another^  thi  tithe  Jhall  be  divided  bilwetn  th$  reQoru 
Lind.  199. 

But  it  may  be  doubted  perhaps,  as  the  law  feemeth 
now  to  (land,  whether  they  (hall  not  pay  tithe  in  kind 
only  in  the  parifli  where  they  are  milked,  and  an  agift- 
ment  tithe  in  the  other  parifh. 

M*  8  //•  ^cole^  and  Li'mther.  I/Owther  was  parfon 
of  the  parifh  of  Swil1ingt«>n  \  and  Scoles  lived  in  ICippax 
the  next  adjoining  parilh,  and  occupied  a  large  parcel  of 
arable  land  in  Kippax,  apd  had  alfo  forty  acres  of  mea- 
dow and  paflure  in  S^illinotont  and  four  iicres  of  arabSe 
land.  Lowther  libelled  in  the  fpiritual  court  of  Yorl: 
againft  Scoles,  for  tithes  of  the  cattle  depaflured  io 
Swillington.  Scoles,  upon  a  fuggeftion  that  cattle  kept 
for  the  pai!  for  the  ufe  of  the  houfe  ought  not  by  the  lair 
to  pay  tithes,  and  that  this  cattle  for  (hf  tithes  whereof 
Lowthrr  now  libels  is  fuch,  muved  for  a  prohibition. 
And  it  was  granted  to  him,  unle/s  caufc  (bcwn.  And 
now,  upon  aHidavit  that  Scoles  carried  the  mi^k  of  this 
cattle  to  his  houfe  in  Kippax,  and  ufed  it  there,  it  wm 
movecl  that  the  rule  might  be  difcharged.  And  it  was 
refolved  by  the  whole  court,  that  the  defendant  Lowther 
fliould  have  the  tithes  of  this  milk.     L,  Ra)m.  129. 

And  as  to  the  tithe  of  the  mi!k  of  (hrep,  it  is  ordained 
by  the  faid  coniiitution,  that  in  the  parifl)  s  where  tbtfieep 
cmtinuelly  feed  frcm  the  time  of  Jhearing  to  the  fenji  of  St, 
Martin  in  the  winttr^  the  tithe  of  their  milk  and  cbeefe  Jball 
he  fully  paid  to  the  churchfi  thetiy  altho*  they  Jhall  be  afterwurdt 
removed  from  that  parijh  and  he  fh')in  dftwhete.  And  if 
within  the  afoiefaid  time^  they  be  removed  to  pafiure  in' divert 
parijhei  \  evny  churchy  according  to  a  proportionable  part  cf 
the  time  Jhall  reciive  the  tithe  tbefeof\  but  no  f^ace  lef  than 
that  of  thirty  dayi  Jhall  he  reckoned  in  the  computation.  But  if 
after  the  feofi  of  St,  Martin^  they  be  carried  to  pajiurt$  t!je* 
where^  and  be  fed  even  until  the  time  of  Jhearing  in  one  er  in 
divers  parijhei„  in  the  pajiures  cf  their  owner  or  of  any  otter; 
the  pajiures  Jhall  be  valued  haling  refpeif  to  the  number  %f 
Jbeepy  and  according  to  fuch  valuation  of  the  pajiures  the 
tithes  Jball  be  demanded  oj  the  owners  offuchja/iures*  Lind. 
197. 

And  the  reafon  is,  becaufc  after  the  feaft  of  St.  Martin 
fh:ep  are  not  ufualiy  milked.  And  therefore  this  coafti^ 
turion  requircth,  that  the  tithe  be  paid  according  to  the 
▼alue  of  the  pafture  for  fo  many  ihecp  there  depafiured. 

Oihcrwifc 
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Otherwife  tf  they  (hould  lie  there/  and  in  the  nieart 
time  give  milk,  and  cheefe  fliould  be  made  thereof,  thea 
the  tithe  of  milk  and  of  cheefe  (hould  be  paid  as  they 
fliouid  fall  out.     Lind.  198. 

5.  By  another  conftitution  of  the  fame  archbifliop,  thi  when  milk  Aall 
tithe  of  milk  /hall  be  paid  in  ^htefe^  whilfi   the  "pattjhloner  be  paid,  aad 
maketh  chetfe  \  but  in  the  autumn  and  winter  it  Jhall  be  paid  in  ^*»»«^««^«* 
kind  ;  unltfi  the  pari/hioners  will  for  the  fame  make  a  cempetent 
redempnofty  to  the  value  of  the  tithe  and  the  benefit  of  the 

church.     Lind.   194, 

But  the  canon  in  this,  as  in  other  inftances,  is  generally 
overruled  by  the  cuftom  of  the  place  ;  for  in  many  places 
they  pay  the  milk  in  kind  all  the  year ;  in  fome  places 
they  pay  only  cheefe  ;  and  id  fome  neither  cheefe  nor 
milk,  but  fome  fmall  rate  for  it :  and  the  cuftom  of  the 
place  in  thi5,  as  in  all  other  tithing,  is  to  be  obferred^ 
ndtwithftanding  the  canon.     Deg.  p.  2.  c,  6. 

6.  When  milch  cows  are  become  dry,  and  are  depaf-  Afiflmeiit  of 
tured  as  dry  cattle,  though  but  for  a  month  ;  an  agiftment  n»iUt^tilc* 
tithe  (hall  be  paid  for  them  :  and  fo  it  is,  if  they  are  fatted 

and  fold.     Boh.  96. 

7.  The  tithe  of  milk  is  to  be  paid,  not  by  the  tenth  Manner  of 
part   of   every    meal,    but    by   every   tenth  meal  intirc,  **^*"J* 
Bunb.  20. 

in  the  aforefaid  cafe  of  S  olet  and  Lowther^  it  was  faid  by 
the  court,  that  of  common  right  tithe  milk  is  payable 
at  the  parfonage  or  vicarage  houfe  ;  in  which  particular 
this  tithe  differs  from  all  others,  which  muil  be  itched  by 
the  receiver  :  but  by  cuftom  the  payment  may  be  made  in 
the  church  porch,  whjiher  it  fliall  be  brought  by  the  pa- 
rifbioners.     L.  Rajm.  129.     H^ood.  b.  2.  c,  2. 

But  in  the  cafe  of  Dodjon  and  Oliver^  E.  172!  ;  it  was 
decreed,  that  if  there  be  any  cuftom  in  a  parifti  for  the 
manner  of  tithing  milk,  as  to  carry  it  to  the  church  porch, 
or  parfonage  houfe^  that  muft  be  obferved  by  the  parifli- 
ionef  ;  but  if  there  be  no  particular  cuftom  or  ufage,  the 
parifliioner  is  obliged  de  jure  to  pay  every  tenth  meat,  to 
milk  the  cows  at  the  ufual  place  of  milking  into  his  own 
patis,  and  the  parfon  is  obliged  to  fetch  it  away  from  the 
inilking  place  in  his  own  pails  in  a  reasonable  time ;  and  if 
he  doth  not  fetch  it  before  the  next  milkiag  time,  the  pa* 
riihioner^viay  juftify  pouring  the  milk  upon  the  ground, 
becaufe  1%  hath  occafionfor  his  own  pails.  And  it  wasde« 
termined  by  the  whol6  court  of  exchequer  in  this  cafe,  that 
the  milk  Qught  not  to  be  carried  either  to  the  church 

porch. 
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^rcby  or  to  the  parfon's  houfe,  and  that  it  ought  to  be 

fetched  by  the  parfon.     Bunb.  73.  (/) 

So  in  the  cafe  ofjCarthew  mA' Edwarisy  T.  1 749*  Ed- 
ward Carthew,  cleric,  rcdor  of  St.  Mewan  in  Corowall, 
brought  his  bill  in  the  exchequer  (amoogft  other  pauticu- 
lar.s)  for  the  tithe  of  milk.  The  defendant  Edwards  ia 
his  anfwer  iet  forth,  that  the  plaintiff  having  declared  he 
would  not  fend  for  or  fetch  the  tithe  milk,  be  did  order 
every  tenth  meal  of  bis  cows  to  be  turned  upon  the 
ground  ;  it  not  being  ufual  or  cuftomary  for  the  parilh- 
ioners  of  the  faid  pari(h,  to  carry  their  tithe  milk  home  to 
the  redor.  The  court,  upon  hearing  tbe  caufe,  and  or- 
dering two  decrees  in  the  faid  court  to  be  read,  whereia 
DodfQH  was  plaintiff  and  Oliver  defendant,  did  declare, 
that  the  defendant  ought  to  have  milked  the  tenth  meal 
of  hiscows,  in  vefleis  of  his  own,  at  the  place  and  in  the 
manner  he  milked  the  other  nine  meals,  and  that  the 
f  laintiff  ought  to  have  fetched  it  away  in  his  own  vet 
fcis  (m). 

In  the  cafe  of  Dr.  B»/wortb  redor  of  Tortworth  in 
Glouceflerfhire  againft  Limbrick  and  others,  M,  17771 
Mr.  baron  Eyre  delivered  the  refolution  of  the  court  as  fol- 
lows. The  plaintiff'  by  his  bill  complains,  that  he  bath 
been  defrauded  of  one  third  of  his  tithe  milk,  by  the, fit- 
ting forth  the  tithe  on  an  evening,  and  never  on  a  mom* 
ing,  under  a  plea  of  the  defendants,  that  the  tentb  meal 
was  affigned  to  the  parfon  by  law.  They  alledge,  that 
they  have  duly  fee  out  to  the  plaintiff,  for  his  tithe,  eveij 
fifth  evening^s  meal ;  which,  they  fay,  is  the  tenth  meal  to 
which  the  parfon  is  intitled  :  1  hey  having  brought  their 
cows  to  the  pail  in  the  morning,  and  beginniiig  to  count 
from  the  morning  of  that  day  to  the  evening,  and  fo  on, 
the  iifth  evening's  meal  of  milk  makes  the  tenth  meal, 
which  is  the  parfon's  due.  The  plaintiff  contends,  that 
the  fetting  out  every  fifth  evening's  meal  is  not  the  due 
mode  of  tithing  :  7  hat  the  produce  of  the  evening's  meal, 
from  phyfical  as  well  as  other  caufes,  muft  always  be  IcCi 
in  quantity  than  the  morning's  meat.  And  the  witne0b 
on  both  fides  agreed,  that  the  fa£l  is  fo,  tho'  they  differ  a 


(/)  That  tender  of  tithe  cheefe  at  the  honfefof  the  pa- 
rilhiooer  is  good.  See  IVifimaH  v.  Denbam^  2  RolJftif.  jaS. 
Falm,  341.  38 1. 

(»)  S.  P.  Cartbsw  v.  Edwards^  Jmi.  72. 

great 
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V  -cat  deal  as  to  the  proportion.  One  of  the  plaintifF's 
witnefTes  made  a  great  number  of  experiments,  in  order 
to  afcertaln  the  proportion  in  which  the  cvcning*s  meal 
fell  ftort ;  and  it  appeared,  upon  the  refult  of  thefe  ex- 
per iments,  that  it  frequently  fell  {hort  a  third,  but  never 
lefs  than  a  fourth  part  of  the  morning's,  it  therefore 
follows,  as  a  necefTary  confequence,  that  a  fifth  evening's 
foealy  conftandy  fet  out  to  the  parfon,  muft  produce  him 
lefs  upon  the  whole,  than  a  tenth  pact  of  the  millc.  Thia 
being  the  fa£l,  the  argument  proceeds  thus  :  The  tithe  of 
milk  (as  of  all  other  tithable  natters)  belonging  di  jure  to 
tbe  parfon«  is  the  tenth  p^rt  of  the  milk  produced.  A 
rule  of  tithing  therefore,  which  neceifArily  gives  to  the 
parfon  lefs  than  tbe  tenth,  cannot  be  the  true  rule.  This 
was  the  fum  of  the  argument  urged  for  the  plaintiff.  le 
WIS  admitted,  that  it  had  been  thus  far  fettled,  by  the  few 
cafes  that  are  to  be  found  on  the  fubjed  of  tithe  milk, 
that  neither  the  tenth  part  of  every  cow's  milk  at  every 
meal,  nor  the  tenth  part  of  the  whole  meal,  were  to  be 
fet  out  to  the  parfon,  and  that  the  Untb  meal  was  the  tithe 
to  be  fet  out.  But  for  the  plaintiff  it  was  infifted,  that 
the  tenth  meal  mnft  not  be  fo  computed,  as  neceffarily  to 
prodoce  lefs  than  a  tenth  pait  of  the  whole  ten  meals  taken 
together. — Upon  general  principles  :  We  find  it  difficult 
to  perfuade  ourfelves,  that  that  can  be  a  true  rule  of 
tithing,  whicb  puts  it  in  the  power  of  the  paiifbioner  to 
give  the  parfon  perhaps  a  twelfth,  a  thirteenth,  or  a  four- 
teenth, inftead  of  a  tenth  part.  A  prefcription  to  pay  lefs 
than  a  tenth,  we  all  know,  would  be  a  void  prefcription, 
unlefs  it  were  affifted  by  fome  confideratiun  to  make  the 
parfon  amends  for  the  difference  between  the  tenth  and 
that  lefs  which  the  prefcription  propofed  to  give  him. 
When  the  tenth  meal  was  declared  to  be  the  right  of  the 
parfon,  it  was  certainly  fubfiituted  in  the  place  of  the 
tenth  quart;  or  the  tenth  di(b,  or  the  tenth  part  of  each 
meal.  It  was  not  meant  to  give  lefs  than  the  tenth,  but  tb^ 
ofajed  was  to  give  the  tenth  in  a  more  convenient  and  more 
.  Iifeful  form.  It  was  therefore  auxiliary  to  the  general  right 
of  a  tenth  :  it  was  intended  to  fortify,  and  not  to  deftroy 
that  right.  If  therefore  a  conflru Aion  can  be  put  upon  this 
xule  of  tithing,  which  will  preferve  the  original  fpirit  of 
hy  and  ptit  it  out  of  the  power  of  any  man  to  make  it 
an  inftrtiment  of  wrong  and  injaftice,  this  court  will 
ftrongly  incline  to  adopt  fuch  a  con(lru£tion.  And  upon 
confideration  we  think  it  may  admit  fuch  a  con(lru£tion. 
Tt^e    morning    and    evening    meals,    being    ncceffanly 
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utif qtial  in  pfoduce,  may,  and  we  think  ougBt  (6  be,  con- 
fidered  as  diftin6^  tithable  matters,  from  each  of  which 
you  may  count  on  to  the  tenth,  which  will  be  the  right  of 
the  parfon  ;  and  that  tenth  will  be  the  tenth  meal  of  that 
defcription  to  which  it  belongs^  either  morning  or  evea- 

'^  ing ;  and  in  this  way  the  parfon  will,  upon  the  whole, 
have  his  full  tenth,  as  much  as  he  can  have  in  the  man* 
ner  of  colleding  any  other  fpecies  of  tithes  whatever  f 
indead  of  neceflarily  taking  lefs  than  a  tenth  in  the  de- 
fendant's way  of  fetting  out  his  tithes.  And,  in  refpcd 
tb  authority,  upon  a  careful  review  of  all  the  cafes  that 

,  we  have  been  able  to  find  upon  this  fubje^)^,  we  not  only 
do  not  find  any  adjudged  cafes  ftanding  in  our  way,  but  we 
colled  that  the  rule  of  the  tenth  meal  was  originally  un- 
derftood  in  the  fenfe  in  which  we  think  it  ought  now  to  be 
underftood.  Thtre  appears  therefore  to  us  nothing,  in 
point  of  argument  or  authority,  which  (hould  prevent  us 
from  efFeding  the  juftice  of  the  cafe  between  thefe  parties, 
by  declaring  that  the  defendants  ought  to  have  paid  to  the 
plaintiff  the  tenth  morning's  meal,  and  the  tenth  evening's 
meal,  of  this  milk ;  in  which  having  failed,  they  will  bede* 
creed  to  account.— The  co/is  in  this  caufe  remain  to  be  con- 
fidered.  Hitherto  we  have  confidered  the  cafe  in  the  ab* 
f{ra£^,  for  the  fake  of  the  dry  point,  detached  from  every 
0ircumftance  of  fad,  th»  fingle  fad  of  inequality  in  the 
morning's  and  evening's  milk  only  excepted,  upon  which 
the  whole  arifes.  But  upon  the  queflion  of  cofls,  the  hi(^ 
tory  of  the  caufe,  and  the  general  complexion  of  it,  be* 
comes  material.  I  think  both  may  be  colieded  from  the 
evidence  of  one  of  the  witnefTes ;  who  has  told  us^-  that  he 
entered  into  engagements  with  a  noble  lord,  to  advife  his 
tenants,  and  to  aflid  them  in  fetting  out  their  tithes  ;  that 
one  of  the  defendants  by  name,  and  eight  others,  deli- 
vered a  notice  in  writing  to  the  plaintifF,  that  they  would 
fet  out  their  tithe  milk  every  fifth  day  in  the  afternoon, 
and  that  the  next  meal  would  be  due  on  the  twenty-fifth 
day  of  April  next ;  and  the  milk  was  accordingly  fet  oot 
every  fifth  evening.  The  purpofe  of  fetting  out  the  tithe 
in  the  evening,  and  of  fo  many  different  perfons  fett* 
ing  out  their  tithes  on  the  fame  evening  is  too  ob« 
vious  to  be  miftaken.  The  witnefs  gravely  tells  us, 
that  he  was  ordered  to  charge  the  tenants  to  plaj 
no  tricks.  Taking  advantage  of  what  he  underfiood 
to  be  the  letter  of  the  law  to  injure  the  parfon  ma- 
terially in  his  right,  as  well  as  to  diflrefs  him  as 
much  as  poiTible  in  the  exercifc  of  that  right,  I  fiippofe 
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Hiis  gentleman  thought  yiras  no  trick*  But  we  are  of  opi- 
nion that  this  was  a  trick ;  difgraceful  to  the  advifer  of 
it,  and  refledling  no  honour  upon  any  one  of  the  parties 
concerned  in,  or  confenting  to  it.  Dr.  Bofwortb,  feel- 
ing himfelf  aggrieved  by  thefe  roanceuvres,  has  taken" 
upon  him  to  controvert  this  point  of  law ;  and  he  has 
fucceeded  under  thefe  circumftances,  that  though  the  point 
of  law  might  have  been  thought  fufficiently  difputable, 
if  it  had  been  fairly  conteft^d,  to  have  excufed'the  party 
failing  from  paying  the  cods  of  the  fuit,  yet  in  this  cafe^ 
we  are  of  opinion  the  cofts  ought  to  follow  the  rights 
The  defendants  are  therefore  to  account  for  the  tithe  of  < 
milk  with  coJls\n). 

8.  It  hath  been  adjudged  a  good  modus,  in  confidera*  ifodst^ 
tion  of  the  payment  of  the  tenth  cheefe  made  from  the  firft 
of  May  until  the  laft  of  Auguft,  to  be  difcharged  from  ' 
the  tithe  of  milk ;  for  this  is  not  tithe  in  kind  of  part  ill 
difcharge  of  the  whole,  for  no  tithe  in  kind  is  due  ot 
cheefe,  but  only  of  milk,  and  fo  this  is  a  good  conlidera- 
tion.     I  Ibirs  Abr.  651. 

A  cuftom  that  every  inhabitant  in  the  parifli,  who  kept 
cows  there,  had  ufed  tiny:  out  of  mind  to  fet  but  the  whole 
meal  of  milk  upon  the  ninth  day  of  May  at  night)  and 
upon  the  teoth  day  of  May  in  the  morning,  and  fo  upon 
«very  ninth  day  then  next  following,  until  one  lamb  (to 
be  yeaned  in  the  year  following)  fbould  be  heard  to  bleat 
there,  hath  been  adjudged  an  unreafonable  cuftom ;  be- 
caufc  in  fuch  cafe  it  might  be  contrived  that  lambs  (hall 
come  fo  foon,  as  to  deprive  the  parfon  of  the  tithe  milk 
for  a  great  part  of  the  year.  '  L.  Raym./^^%, 

Jkt,  I73I*  Brinklow  and  Edmonds.  A  bill  was  exhi- 
bited to  eftabliOi  feveral  modus's  in  the  parifh  of  Newton 
Longville  in  the  county  of  Buckingham  :  One  of  which 
was,  chat  tithe  milk  ought  to  be  paid  by  every  tenth  even- 
ing and  morning's  meal  in  kind,  from  Hoe  Monday  to 
fhe  fecond  day  of  November,  to  commence  upon  the  even- 
ing of  Hoe  Monday  (that  is,  the  Monday  fortnight  after 

{n)  Affirmed  on  appeal  to  the  hoafe  of  lords.  See  the  caufe 
tt  length  in  2  Rayn,  809.  and  3  Rayn.  934.  Sv  ?•  Huttbins 
V.  PuiT,  3  Rayn,  945.  U  1004.  By  thefe  cafes  it  appears,  thac 
the  parfon  is  intitled  to  the  tenth  morning's  meal  of  milk, 
«nd  to  the  tenth  evening's  meal.  Bat  whether  the  tithe  is  to 
be  fet  oat  by  the  tenth  morning  and  evening,  or  by  the  tenth, 
evening  and  morning,  feems  to  depend  00  the  £rli  milkiagt, 
Tts.  Whether  it  be  in  (He  morning  or  eveDiog. 
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Eafter  day),  and  the  morning  following,  to.be  taken  bf 
the  Tt&or  at  the  place  of  milking,  and  no  tithe  milk  to  be 
paid  for  the  refidue  of  the  year.  But  by  the  court,  thn 
is  void  upon  the  face  of  it,  being  only  a  payment  of  part 
fof  the  whole.    Bnni.  307. 


XIIL    Deer  and  conies. 

Deer.  T.  Deer,  being  ferae  naturae,  are  not  tithable  withoat 

fpecial  cuftom. 

But  if  tithe  thereof  be  due  bj  cufiom,  it  mlift  be 
paid, 
Ceoici*  '*  Conies  alfo,  being  ferae  naturae,  are  not  tithable  of 

common  right,     i  R^lTs  Abr,  635. 

But^  tithes  in  kind,  or  a  modus  for  them,  may  be  by 
tuftom. 

In  the  cafe  of  Walton  and  Try9n^  M.  1751.  A  bill 
was  brought  by  the  plaintiff  (amongft  other  things)  for  the 
tithe  of  rabbits,  in  a  warren  called  Afhurft's  warren.  And 
he  proved  by  the  former  incumbent's  book,  that  the'fame 
had  been  compounded  for,  by  payment  of  20  (b.  in  money 
and  four  couple  of  rabbits. .  For  the  plaintiff  it  was  ar- 
gued, that  it  is  a  great  queftion,  whether  this  be  a  praedial, 
mixc,  or  perfonal  tithe.  Cuftomary  tithes  are  generally 
deemed  perfonal  tithes ;  and  if  fo,  then  a  payment  in  Btn 
of  tithes  will  be  good.  Rabbits  are  of  that  nature,  that 
they  are  difficult  for  the  parfon  to  get  them,  the  times  of 
taking  them  uncertain,  and  therefore  a  fmall  compofition 
probably  was  taken  for  them.  Suppofe  a  compofition  was 
made  for  hay,  originally  at  5 1. ;  and  afterwards  a  new 
agreement  was  made  for  4 1.  and  one  load  of  hay :  this 
would  be  good,  and  an  aflnmpfk  would  lie.  The  parfon's 
book  proves,  that  feveral  couples  were  paid,  and  money 
alfo ;  and  that  book  is  always  held  to  be  good  evidence.^^ 
For  the  defendant,  it  was  anfwered,  that  this  tithe  can 
only  depend  on  a  cuflomary  immemorial  rights  and  fo 
ought  to  be  laid  in  the  bill.  Here  it  is  laid,  to  Che  tenth 
of  the  rabbits  in  kind  ;  and  the  '  plaintiff  demands  it  as 
fuch.  But  this  evidence  is  dire^ly  contrary.  For  by  that 
be  proves  a  compofition  in  lieu  of  tithes  for  them.  Tbcft* 
fore,  as  his  evidence  contradt£b  his  manner  of  lajrinr  hit 
prefcription,  he  muft  fail  in  his  fuit.  As  to  the  reSor's 
book  in  this  cafe^  it  is  very  modern  ;  for  it  goes  no  fnithtr 
back  than  the  year  1728.  This  indeed  raa^  be  evideaee 
of  payment  >  but  it  can  nerer  be  admitted  aa  an  evjdeooe 

to 


to  fupport  the  right—— By  the  lord  chancellor  Hard- 
vicke  :    The  plaintiff  by  hit  bill  demands  tithes  tn  kind^ 
Bat  (here  is  no  evidence  of  that.  The  evidence  offered  is, 
that  four  couple  of  rabbits  have  always  been  fent  anJ  de* 
liTcred  at  the  parfon*s  houfe  by  the  warrener,  and  20  flk. 
a  year  paid  ;   and  fo  provecT  by  the  former  incumbent's 
book.     And  the  argument  by  the  plaintiff  from  this  evi*    • 
dence  is,  that  this  is  a  compofition  for  tithes  in  kind  ( 
and  rightly  argued,  for  the  modus  would  be  too  rank. 
But  the  great  thing  with  me  is,  thta  20  Ih.  a  year.     For  * 
the  four  couple  of  rabbits  can  neither  be  modus  nor  com* 
pofition.     Indeed,  payment  of  part  of  a  thing  in  money, 
and  part  in  kind,  has  been  held  to  be  good.     But  I  can' 
determine  nothing  on  this  queftion  :  but  it  muft  go  to  be 
tried  as  Coihe  cufiom. 

XIV.    Fowl. 

1.  Of  fowls  which  are  domeftick,  and  not  fera^  naturae,  He«i,  dockiy 
tithes  are  to  be  paid(   as  geefe,  hens,  ducks  :    and  the  8«^* 
manner  of  tithing  tbeoi  is,  cither  by  paying  the  tenth  egg^ 

or  the  tenth  of  their  young,  ^according  to  the  cuftbm  of 
the  place,  but  not  both ;  for  where  tithe  of  eggs  is  paid, 
there  is  no  tithe  of  the  young  ;  and  where  the  tithe  of 
young  is  paid,  there  fliall  be  no  tithe  of  eggs.  G9d.  405. 
Dig,  p.  2.  c.  It. 

2.  It  is  faid  that  fwans  alfo,  as  being  tame  fowl,  (hall  Sirtai* 
pay  tithe.    Dig.  pi  2.  i.  lu 

3*  In  the  cafe^f  Houghtsn  and  Princi^  it  was  affirmed,  Tnrklct. 
that  turkies  are  to  be  ranked  amongft  thinas  that  are  feiae 
naturae  ;  and  confequently  not  tithable.    m$.  599. 

But  in  the  cafe  of  Carlitm  and  BrigbtwiUt  T.  1728  ; 
where  tithes  were  demanded  of  turkies,  and  it  waaobjed* 
ed  that  turkies  were  things  ferse  naturae,  and  not  tithable 
any  more  than  partridges,  and  that  turkies  were  not 
brought  hither  from  beyond  fea  before  the  time  of  queen  *  , 
Elizabeth  ;  It  was  declared  by  the  court,  that  it  doth  not  -  * 
appear  but  that  turkies  are  birds  as  tame  as  hens,  or  other 
poultry,  and  therefore  muft  pay  tithes.  2  P.  IV,  462, 
463. 

4.  ft  IS  faid,  that  of  pigeons  fold  tithes  ought  to  be  P^tsof. 
paid  \   but  not  if  they  be  fpent  in  the  houfe.     i  S^Wi 
^^-  635. 

But  by  cuftom  pigeons  fpent  in  the  houfe  may  be  tith* 
-able  I  tho*'QOt  of  common  right*    i  RfiVi  Air.  642. 
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Partriari  lAd        5.  If  a  man  hath  pbeafants  or  partridges,  and  kcepeth 
flMtltAti.         Hi^tn  in  a  place  irxlofed,  and  clips  their  wings,  and  from 

their  eggs  hatcheth  and  bringeth  up  young  pheafants  or 
partridges ;  no  tithe  (hall  be  paid  of  thefe  eggs  or  youngs 
becaufe  they  are  not  reclaimed,  but  continue  ferae  naturar, 
and  would  fly  out  of  the  inclofure,  if  their  wings  were 
not  dipped,  i  RtlPs  Abr,  636. 
BMos»  6.  It  hath  been  adjudged,  that  the  paying  of  thirty  eggs 

in  lent,  is  a  good  modus  for  all  tithes  of  eggs :  which 
feemeth  to  crofs  the  rule  of  the  law,  that  every  oiodos 
ought  to  be  fomewhat,  as  to  kind,  different  from  the  thing 
that  is  due.     Gibf,  679. 

But  it  is  to  be  confidered,  that  this  cuflom  doth  bind 
Che  parilhioner  to  the  payment  of  fo  many  eggs^  whether 
-  he  hath  hens  or  not ;  fo  that  he  may  be  obliged  to  buy 
eggs;  to  pay  the  prefcription  ;  and  this  is  what  makes  it  a 
good  cuftom  :  but  if  the  cuftom  had  been,  that  he  (hould 
pay  thirty  eggs  of  his  own  hens ;  the  cufiom  would  bate 
been  ill.     Z*.  Rajm.  358. 

XV.    Bees. 

Bees  are  reckoned  amongft  the  things  that  are  ferae  na* 
turat,  and  by  confequence  tithe  free ;  and  it  hath  been 
adjudged,  that  they  (hall  not  be  paid  in  kind  by  the  tenth 
fwarm.     Gibf.  677. 

But  of  the  wax  and  honey  of  bees  tithes  (ball  be  paid  in 
kind  de  jure,     i  RqWs  Abr.  635.     » 

And  that  is,  by  the  tepth  meafure  of  honey,  and  the 
tenth  weight  of  wax,     God.  389.    Deg.  p.  2.  c.  7. 

And  there  is  a  confultation  provided  in  the  regifter,  for 
the  tirhe  of  honey  and  of  the  wax  of  bees. 

XV I.  Mills y  fifl^i^gSj  a^d  other  ferfonal  iiihes* 

I.  By  the  books  of  common  law  it  appeareth,  that  fome 
tilbe  or  oiher  is  due  for  a  mill.     ^  InjL  621. 

The  canoniQs  hold,  that  this  is  a  praedial  tithe,  and 
that  the  tenth  toll  difh  ought  to  be  paid  for  the  fame, 
without  dedu£^ion  of  expences  :  but  this  doth  aot  agree 
with  the  common  law,  and  therefore  is  not  bindiog. 
Deg.  p.  2,  c»  g.       , 

In  the  cafe  of  Dodfon  and  Oliver^  E.  172 1,  in  the  ex- 
chequer ;  Price  and  Mountague  barons  were  of  opinion, 
that  an  ancient  corn  mill  ought  to  pay  the  tenth  toll  di(b, 

which 
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which  being  a  tenth  part  of  the  thing  itfelf,  was  a  pr«* 
dial  tithe,  and  due  of  common  right :  But  the  chief  ba-  ' 
ron  Bury  and  baron  Page,  that  it  is  a  perfonal  tithe,  and 
not  due  of  common  right ;  and  the  mill  not  having  paid, 
IS  now  exempt  by  the  ftatute  of  the  2  EJ.  6.  So  the 
court  being  di? ided,  the  plaintiff  had  no  decree.     Bunim 

73- 

But  before  thii,  in  the  cafe  of  Niwte  and  Chamberlain^ 

in  the  year  1706,  it  was  decreed  in  the  houfe  of  lords,  on 
an  appeal  from  the  court  of  exchequer,  that  the  tithes  oT 
a  mill  are  perfonal  tithes,  contrary  to  feveral  Teeming  au- 
thorities ;  and  that  In  coofequence  of  their  being  perfonal 
tithes,  not  the  tenth  of  the  toll,  or  the  tenth  di(h  of  the 
corn  ground  belongs  to  the  parfon,  but  the  tenth  part  of 
the  clear  profits,  after  the  charges  of  ereding  the  mill,  and 
the  other  charge<;  of  fervants,  horfes,  and  other  expences 
are  deduced.     Fin.  Difmes.  M.  a.  (0) 

And  in  the  cafe  of  Carlston  and  Brightwell^'  T.  1728 ;  a 
•demand  being  made  by  the  bill  of  the  tithe  of  a  corn  mill, 
it  was  infifted,  that  every  tenth  toll  dilh  was  due.  But  it 
was  replied,  that  this  matter  was  determined  in  the  afore- 
faid  cafe  of  Newte  and  Chamheriain^  in  the  houfe  of  lords, 
where  a  bill  was  brought  for  the  tithes  of  a  malt  mill  fR 
Tiverton  in  Devonfhire,  and  where  the  lords  deterihined 
with  the  afiftance  of  dight  judges  (wliereof  Holt  chkf 
juftice  was  one),  that  mills  were  tithable,  but  that  tile  fame 
was  a  perfonal  tithe,  and  fo  ought  to  be  paid  oot  of  the 
clear  gain  after  all  manner  of  charges  and  expences  de- 
duced: Upon  which  authority,  the  matter  of  the  rolls 
decreed  the  mill  in  queftion  to  pay  tithes,  but  that  they 
ihould  be  paid  only  as  a  perfonal  titbe«  2  P.  H^iU.  463b  * 
Vin.  Difines.  M.  a. 

By  the  ftatute  of  the  9  Ed.  2.  ft.  i.  c.  5.  If^^nf  d§ 
iri£i  in  his  ground  a  mill  of  muf^  and  afterwards  toe  f^fi^ 
ef  the  fame  place  demandttb  tithe  for  the  fame^  the  kin^s 
frobiiition  /hall  net  lie. 

A  mill]  This  is  only  meant  of  a  corn  mill :  for  it  hath 
been  refolved,  that  fulling  mills,  tin  mills,  lead  mtlh^ 
plate  mills,  and  the  like,  are  not  within  this  ftatutt, 
nor  is  tithe  due  of  fuch,  otberwife  than  by  cufiom* 
ay.  666. 


(•)  1  Bre.  F,  C.  157. 
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Of  niw\  Therefore  all  com  mint  not  creAed 
this  ftatute  are  tithabie.  But  becanfe  mairr  oiilh 
ereded  may  be  to  us  ancient,  and  their  firft  erefUoo 
known,  the  rule  of  their  difebarge  feemeth  to  be*  diat  al 
foch-mills  whofe  firft  ereAion  was  before  tiose  of  nwoiy 
and  is  not  otherwife  known  bj  naftcr  of  record,  and  have 
not  been  fubje^  to  the  payment  of  tithes,  fliall  be  inteod- 
cd  to  be  ereded  before  the  ftatute,  and  fo  to  be  tithe  free. 
But  as  to  mills  for  which  tithes  hate  been  paid,  aod  aew 
laiDs  s  tithes  muft  be  paid  for  them.     Bifr.  127* 

Therefore  when  prohibitions  are  moved  fer  to  ftay  ChIB 
for  tithes  in  the  ccclefiafiical  courts  for  ancient  milk,  it 
inuft  not  only  be  fuggefted  that  the  mill  is  an  andent  Biiilt 
but  alfo  that  it  hath  never  paid  tithes  ;  and  the  courts  of 
common  law  do  generally  require  an  aflSdavit  to  be  made 
of  the  truth  of  fuch  fuggcfiion,  to  wit,  that  the  mill  is 
ancient,  and  hath  not  within  memory  paid  any  dtbea. 
BA.  127. 

rbt  kin£i  fr$hiUu$nJMl  mt  /i/]  T.  1 5  Ja.  A  prohibit 
tion  was  prayed  to  the  fpiritual  a  urt,  upon  a  fuggeftion, 
that  the  paribn  libelled  for  tithes  of  a  mill  which  was 
crcded  upon  land  difchargcd  of  tithes  by  the  ftatute  of 
floonafteries,  31  H.  8.  c.  13,  And  denied  by  the  whole 
court :  for  of  a  mill  credcd  of  new,  a  prohibitioo  Uclh 
BOt.     Cr$.  Ja.  429. 

If  there  is  a  modus  in  lieu  of  all  tithes  ifliring  out  of  a 
Stteflaiage  and  an  ancient  water  mill  for  com,  and  a  new 
water  mill  f€/t  corn  is  erefied  within  the  faid  isefluage ;  or* 
if  the  fiream  on  which  an  ancient  mill  ftood  is  diverted  by 
the  owner  (and  not  by  the  ad  of  God),  and  a  new  aiiU 
*  /arefied  upon  the  new  ftrcam  ;  they  fliall  not  be  diicbaipd 
by  virtue  of  any  former  modus,     i  R§i.*s  Ahr.  641. 

But  if  there  hath  been  an  ancient  corn  mill  for  which  a 
SBodus  hath  been  paid  for  time  immemorial,  and  after- 
wards by  continuance  of  time  the  mill  ftrcam  changeth  its 
courfe,  and  goeth  in  a  place  a  little  diftant  from  the  anci* 
jCnt  ftream.  and  thereupon  the  owner  of  the  mill  puileth  it 
.4own,  and  rebuildeth  it  in  the  new  place  where  the  ftrcam 
sow  runneth ;  this  fliall  be  difchargcd  of  tifhes  by  foice 
of  the  ancient  modus,  for  this  cometh  by  the  ad  of  God, 
and  not  by  the  ad  of  the  party.     1  R^lTs  Ahr.  641. 

It  is  faid  in  Cauh,  215.  that  adding  new  ftones  to  an- 
cient mills  will  not  alter  the  modus,  nor  dcftroy  it,  where 
Che  ftones  are  under  the  fame  roof.  But  by  lord  Hard- 
wickc,  in  the  cafe  of  ^aM  and  Maj^  Dec.  179  1743; 

this 
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this  to  all  intents  and  purpofes  is  two  mills,  and  the  l;itter 
cannot  be  covered  under  the  modus :  you  might  as  well 
fay  he  might  ercQ.  another  mill  upon  the  fame  ftream,  and 
c^il  it  one  chill.     3  if/i.  17. 

.    But  if  the  furmife  be  of  a  certain  rate  or  modus  for  all 
mills  ere<9ed  and  to  be  erected,  and  a  mill  there  appears  to 
be  new;  the  modus  cannot  extend  to  it,  by  reafon  of  the  ' 
ftatute  aforefaid.     ^  Bulft.  212. 

2«  It  doth  not  feem  to  be  agreed,  whether  or  how  fa^  [Fift,] 
fi{b  in  ^011^/  or  private  fiiheries  are  liable  to  pay  tithes  ; 
and  therefore  the  fame  muft  be  referred  to  the  cuftoms  of 
particular  places. 

But  it  feems  that  of  thefe  no  tithe  can  be  due,  where 
no  profit  is  made  thereof,  and  where  they  are  kept  onljr 
for  pleafure,  or  to  be  fpent  in  the  houfe  or  family  i  as  fim 
kept  in  a  pond  generally  are.     Bob.  135. 

Alfo  fi(b  taken  in  common  rivers  are  tithable  only  bjf     . 
cuflom.     God.  406.     Wood.  b.  2.  c.  2. 

And  in  this  cafe  Lindwood  fays  it  is  only  a  perfonal 
tkhe,  and  (hall  be  paid  to  that  church  where  he  who 
taketh  them  bearcth  divine  fervice  and  receivetb  the  (acra- 
jnents.    Liudw.  195. 

,  Where  fifli  are  taken  in  theyitf,  tho'  they  are  ferse  na« 
turae,  and  confeqqently  not  trthable  of  common  right, 
yet  by  the  cuftom  of  the  realm  they  are  tiihable  as  a  per* 
fonal  tithe,  that  is  not  by  the  tenth  (i(b,  or  in  kind,  but 
by  fomefmall  fum  of  money  in  confideration  of  the  profits 
made  thereby  after  cods  dedu<9ed.  i  Roll's  Abr.  636.  {p) 
.  Upon  which  foundation,  it  is  faid,  that  if  the  owners  of 
a  (hip  do  lend  it  to  mariners  to  go  to  an  ifland  for  fi(b,  and 
are  in  confideration  of  fuch  loan  to  have  a  certain  quantity 
of  fifb  when  they  come  back  ;  no  tithe  (hall  be  paid  by  the 
mariners  for  what' is  given  to  the  owners,  becaufe  they  are 
only  to  pay  for  the  clear  gain.     Gibfm  679. 

3.     By  a  conftitution.of  archbifliop  Winchelfea,  it  is  Other  peribnal 
ordained,  that  perfonal  tithes  Jhall  be  paid  of  artificers  and  tiihci, 
nurehayidixers^  that  isy  of  the  gain  of  their  commerce  ;  as  alfo 
rf  carpenters^  Jmiths^  mafms^  weavers^  inn- keepers^  and  all 


(^)  See  Rex^.  Carlyon^  3  T.  Rep.  385,  Where  it  lappears 
to  be  the  cudom  in  the  panlh  of  Paul  ia  the  county  of  Cora* 
wall  to  pay  one  teoch  of  all  ihe  fifh  caaghc  and  brought  on 
(hore  within  the  parilh ;  and  where  the  court  held  that  the 
proprietors  of  thii  rithe  were,  ratable  to  the  poor  in  rtiped  of 
It.    For  more  of  this  coHon^*  fee  Bunb,  43.  239.  256. 

-    LI  4  other 
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othtr  workmen  and  hirelings^  that  tbty  pay  titbit  0/  thihr  tot^ 
ges  ;  unh/s  fuch  binlings  fiall  givi  fomtthing  in  or  tain  tBtbe 
uji  or  for  the  lights  of  tbi  churchy  if  the  ri£f»r  fbailfi  think 
proper :  That  is  to  fay,  they  &all  pay  the  tenth  part  of  the 
profit,  deducting  lirft  all  oecefTary  and  reafonable  expencei. 
JLind.  195^. 

And  by  the  ftatute  of  the  2  &  3  Ed.  6.  c.  13.  Every 
perfoH  exerclfmg  merchandizes^  bargaining  and  fellings  clothings 
handicraft  ^  or  other  art  or  faculty  by  fuch  kind  of  perfons^  and 
in  fuch  places  as  hentofore  within  thefe  forty  years  have  act^f* 
tomably  ufed  to  pay  fuch  perfonal  tithes^  or  of  right  ought  to  pty 
(other  than  fuch  as  he  common  day  labourers)^  fball  yearly  at  or 
before  the  fea/f  of  Eojlir^  pay  for  his  perfonal  tithes  tbo  tenib 
part  of  his  clear  gains  i  bis  charges  and  expences^  according  to 
bis  ejlate^  condition  or  digreOf  to  bi  therein  abated^  allowed 
and  deduGid.    f.  7, 

Provided^  that  in  all  fuch  places  where  handicrajifmon  have 
pfed  to  pay  their  iithes  within  thefe  forty  yearSf  tbifamg  cuftms 
of  payment  of  tithes  to  hi  obferved  and  continue*   f.  8. 

And  if  any  perfin  refufg  to  pay  his  perfonal  tithes  in  form 
of  or  ef aid,  itfhaUbe  lawful  to  the  ordinary  of  tbi  diocefe  wbere 
the  party  is  dwellings  to  call  the  fame  party  befon  bim^  and  by 
bis  difcretion  to  examine  him  by  all  lawful  ana  nafonabU  nnoMs^ 
aibir  than  by  tbi  party  s  own  corporal  oathy  conarmng  tbi  trm 
payment  of  the  faid  perfonal  tithes,    f,  9. 

Provided^  that  nothing  in  this  aSf  fball  extend  to  any  parijb 
which  Jiands  upon  and  toward^  the  fea  coajis^  tbi  cosnmoJities 
and  occupying  u hereof  confijleth  chiefly  in  fifhing^  and  have  by 
reafon  thereof  u/ed  to  fotisfy  their  tithes  by  fi/b ;  but  thai  all 
fuch  parifhei  fhaii  pay  their  tithes  according  to  the  laudable  cuj* 
towSy  as  they  have  heretofore  of  ancient  time  within  tbrfe  forty 
years  ujed  and  accujlomed^  and  fball  pay  their  offerings  as  is 
afore  faid,     f.    1 1 . 

P,  ovided  alfo^  that  nothing  in  this  aSt  fhall  extend  in  any 
wife  to  the  inhabitants  of  the  cities  of  London  and  Canterbury^ 
and  the  fuburbs  of  the  fume ^  nor  to  any  other  town  or  place  that 
h}ith  ufed  to  pay  their  tithes  by  their  houfes^  otherwifi  than 
they  ought  or  fhould  have  done  before  the  making  of  this  aQ. 

{.  12. 

This  a<Sl  reftrains  the  canon  law  in  three  things  :  Firff, 
where  the  canon  law  WiiS  general,  that  all  perfons  in  all 
places  (hould  pay  their  perfonal  tithes,  the  ad.  reftraincth 
it  to  fuch  kind  of  perfons  only,  as  have  accuftomably  uM 
to  pay  the  fame  within  forty  years  before  the  making  of 
the  ad.  Secondly,  whereas  by  the  ccclefiaftical  laws  they 
might  before  this  ad  have  examined  the  party  upon  his 

oath 
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oath  concerning  hif  gain ;  this  a£t  reftrains  that  courfe,  (b 
that  the  party  cannot  be  exannined  upon  oath.  Thirdlf, 
by  this  aS/the  day*  labourer  is  freed  from  the  paymentof 
his  perfonal  tithes.     Deg.  p.  2.  c.  22. 

It  cannot  be  intended  upon  this  ad,  that  if  fuch  tithes 

have  been  fometimes  paid   within  foity  years,  they  arc 

therefore  due ;  but  they  muft  have  been  acctiftomably^  that 

is,  conftantly  paid  fbr  forty  years   next  before  Ihe  zSt. 

'   Dig.  p.  2.  c.  22. 

If  ft  be  dennanded  how  fuch  payment  muft  now  be 
proved  forty  years  before  the  making  of  the  z&  ;  the  an* 
fwer  is,  as  in  other  like  cafes,  a  pofleriori ;  by  what  has 
been  done  al(  the  time  of*  memory  fince  the  a£i*  Dig. 
p.  2.  r,  22. 

Sir  Simon  Degge  fays,  the  only  cafe  that  he  could  find 
for  above  a  hundred  years  before  his  time,  where  the  tithes 
of  the  profits  of  fuch  trades  were  fued  for  by  any  clergy- 
man^ was' that  of  DoUrf  and  DaviSf  M.  ii  Ja.  which 
was  thus.:  The  parfon  of  a  pariOi  in  Briftol  libelled  in 
the  fpiritual  court  againft  an  innkeeper,  to  have  tithes  of 
the  profits  of  his  kitctien,  ftable,  and  wine  cellar,  and 
did  fet  forth  in  hb  libel,  that  he  made  great  gain  in  felling 
of  his  beer,  having  bought-  it  for  500  )•  and  fold  it  fbr 
1000 1,  of  which  gain  he  ought  tohave  tithe  by  the  com- 
mon law  of  the  realm.  Upon  wbrdi  occafion,  the  clerk 
of  the  papers  informed  the  court,  that  when  one  had  li- 
belled for  tithes  of  the  gain  of  ibl.  for  100 1,  put  out,  ai 
prohibition  was  granted  :  and  the  fame  was  alfo  granted  in 
this  cafe.     2  Buf/f,  141. 

And  perfonal  tithes  are  now  fcarce  any  where  paid  in 
England,  unlefs  for  mills,  or  fifh  caught  at  fea ;  and  thea 
payable  where  the  party  hears  divine  fervtce,  and  receives 
the  facraments.    /f^ood.  b.  2,  c.  22. 


VL  Of  the  fetting  out,  and  the  manner  of  taking 
and  carrying  away  of  tithes. 

T.  By  a  conftitution  of  archbifliop  Winchelfea,  it  is  Geaeral  auAflor 
ordained  as  follows  :  Becau/i  by  reajon  of  divers  eujioms  in  ^  **t^l«»t« 
tbi  taking  of  tithes  throughout  divers  churches^  quarreb^  con^ 
ieniionSf  fcandals^  and  very  great  hatreds  bitween  the  reffors 
of  the  churches  and  their  parijhioners  do  oftentimes  arife ;  fi;# 
will  and  ordain^  that  in  all  the  churches  eftablijbed  throughout 
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li(#  prmnii  •/  Cantirhaj^  ibtn  hi  sum  umfirm  Uiiag  tf 
tithes  and  pr$fits  tf  tbi  cburchit.     LiimL  192. 

Bitwiin  thi  Ti&9ri  $f  cburthis]  Which  ii  |o  be  niidcf- 
ftood  alfo  of  vicars,  where  che  tithes  belong  to  tbcic^pflib 
tion.     Lind.  192. 

Throughout  tbi  provimas']  Per  provinciam :  Liodwood 
fays,  in  fome  copies  it  was  orMipiffopattim  (as  alio  it 
in  arcbbifliop  Grey's  confliCutiaiM«  from  whence  this 
tsken) ;  but  in  a  provincial  council  held  at  London  «■• 
dcr  archbifliop  Chicbeleyt  the  word  mrditpifupatmrn  bf 
content  of  the  prelates  and  the  whole  clergf^waa  nkcn 
away*  and  provindam  inferted  in  its  -place  i  Lindwood 
biofcif  being  then  prolocutor.  LindL  192. 
.  ^nd  profits  of  thi  churchy  That  is,  which  do  not  con* 
fift  in  tithes:  as,  oblations,  mortuaries,  and  fuch  like. 
Lifid.  12a, 

But  notwithftanding  the  canon,  the  manner  or  form  of 
letting  out  or  payment  of  tithes,  is  for  the  moft  part  go- 
Yerned  by  the  cuftom  of  the  place. 

2*  If  the  owner  will  not  cut  hi»  crop  before  it  be  fpoil« 
cd,  the  parfon  is  without  remedy.     GtHd.  39^ 

3*  l^he  parfon,  vicar,  impropriator,  or  farmer,  can* 
not  come  himfelf  and  kt  forth  bis  tithes,  without  the  li- 
cence and  confent  of  the  owner ;  for  if  he  (hall  of  bb 
own  head  tithe  the  corn  or  hay  of  any  landholder  within 
his  pariih,  and  carry  it  away,  he  is  a- trefpafier,  and  an 
adion  will  lie  againft  him  for  it.     Dig.  p,  2.  c*  14. 

4.  But  every  perion  is  bound  of  common  right,  to  cut 
down,  and  fet  out  the  tithes  of  his  own  lands.  And  th^t 
it  may  be  done  faithfully  and  without  fraud,  the  laws  of 
the  church  intitle  the  parfon  to  have  notice  givea  him ; 
but  by  the  declaration  of  the  common  Jaw,  fu'h  notice  is 
not  ncccflarv.  Yet  nevertheleft,  the  common  law  de« 
chreth  a  cuftom  of  tithing  without  view  to  be  an  abfurd 
cultom  (y) :  And  by  the  iUtute  of  the  2  d^  3  Ed.  6.  €.  13. 


(?)  Being  ahft^nt  «•;/«  et  tmSu.  6  Com,  Dig.  303.  See 
Sj^^i':im  V.  k^'r.'^c^,  BuK^.  lao.  In  ErjkiMe  v.  Rujff,  5  Bac, 
jh.  74  ^-'  7%.  the  court  o4  exchequer  held,  cootraif  to  a  for- 
mer opiuioD,  tbac  it  is  act  DeceilAry  to  cue  down  all  thecora 
growing  in  a  neld  before  the  tithe  of  any  part  can  be  fet  oar, 
but  that  the  tithe  may  be  fet  out  as  often  as  a  rejfonable  quan- 
tity if  cut  down.  And  that  unlefs  there  be  a  cotlooi  of  the 
p.:riih  to  let  eat  the  tithe  of  barley  in  fome  other  manner*  it 
malt  be  jaihered  into  cocks,  and  every  tenth  cock  fet  oot 
for  tithes. 

it 
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it  is  enided,  that  at  all  (imes  wbenfoevery  and  as  often  at 
any  pradial  tithes  (hall  be  due  at  the  cithing  of  the  fame, 
it  (ball  be  lawful  to  every  party  to  whom  any  of  the  faid 
tithes  ought  to  be  paid,  or  his  deputy  or  fervant^  to  vievr 
and  fee  their  faid  tithes  to  be  juftly  and  truly  fet  forth  and 
tempted  from  the  nine  parts. 

£.  6  G.  3.  ButtiTznd  Heathby.  An  adion  upon  the 
cafe  was  broaght  againft  the  defendant,  for  not  fetching 
away  his  tithes  in  a  reafoiuble  time  (r).  The  declaration 
ftates,  that  the  plaintiff  fet  out  the  tithes,  and  the  defend* 
ant  refufed  to  fetch  them  away.  At  the  trial  the  defend-*^ 
ant*s  counfel  infifted  on  a  cuftoin  in  the  parifli,  that  notice 
fliouM  be  given  to  the  owner  of  the  tithes,  of  the  fetting 
them  out.  The  judge  who  tried  the  ^aufe  held  the  cuftoin 
not  to  be  a  good  one ;  and  a  verdid  was  found  for  the 
plaintiff*,  Aibjed  to  the  opinion  of  the  court  of  king's 
beech,  upon  the  following  queftion,  viz.  Whether  the 
coftom  be  good  in  law  or  not  ?  A  motion  had  been  made 
for  a  new  trial  and  a  rule  to  (hew  caufe.  The  counfel  for 
the  plaintiff  denied  this  to  be  a  good  cuftom  ;  becaufe  it 
was  only  fettiiig  up  the  ecclefiaftical  law  agaioft  the  com- 
mon law  of  the  kingdom,  which  cannot  be  done  by  cuftom 
in  any  particular diftri£l.  By  Mr.  Juftice  Wilmot ;  By  the 
common  law  no  notice  is  neceffary.  By  the  ecclefiafti* 
*  cal  law  it  is  neceffary.  The  queftion  therefore  is.  Whe- 
ther the  ecclefiaftical  law  can  be  introduced  under  the  no* 
tion  of  fuch  a  cuftom. — This  was  agreed  to  be  the  queC-' 
tion.-^The  plaintiff's  counfel  objeded,  that  this  cuftom 
is  not  a  reafonable  or  good  one ;  becaufe  it  is  not  founded 
upon  any  coniideration.  The  farmer  can  receive  no  be- 
nefit by  giving  fuch  notice :  on  the  contrary,  he  may  be 
much  incommoded  by  being  bound  down  to  fet  them  out 
at  the  particular  time  notified.  Indeed,  notice  to  the 
owner  of  the  tithes,  of  their  having  been  fet  out,  is  pre- 
viqufly  neceflary  to  the  bringing  an  adion  for  not  carry- 
ing them  away  :  And  this  notice  was  given. — The  coun- 
fel for  the  defendant,  who  argued  in  fupport  of  the  rule 
for  a  new  trial,  admitted  that  the  common  law  doth  not 
require  the  notice  of  fetting  them  out :  But  this  cuftom 
does  require  it ;  and  they  infifted  that  it  is  a  good  cuftom. 
The  confideratton  of  cuftoms  cannot  be  inquired  into: 
However,  if  it  were  neceffary  to  do  fo,  bonefty  and  piety  aie 


(r)  Vid.  in/rtt  9, 

f^fficicnt 
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fuScrent  cor.fidcrttions  for  this  cnfiom*  But  cuftoini  ail 
be  prefumed  to  have   fprung   from    good  confideraiioafc 
This  cuftom  prevails  in  half  the  parifliet  in  the  weft  of 
En.'lznd.     And  as  tithes  depend  in  a  great  meafure  npoe 
ruftom,  fo  alfo  does  the  manner  of  fetcinfr  them  cot.    la 
a  caufe  at  N'fi  Prius,  in  the  cafe  of  one  Yarboroogb,  « 
Lincoln  af&zcs,  lord  chief  juftice  Willcs  held  fucbacoi^ 
torn  to  be  good,  and  laid  he  wi(hed  it  were  the  I^w  of  ike 
land. — After  having  taken  time  to  confider  of   it,   lori 
Mansfield  delivered  the  opinion  of  the  court:   The  cuff 
queflion  is,  Whether  this  be  a  reafonable  cuftom  or  not.' 
There  is  no  authority  that  comes  up  to  this  point,  bet 
one ;  and  that  was  a  caufe  on  the  midUnd  circuit  br/brc 
lord  chief  juflice  Wjlles,    who   thought   it  a  reafooabk 
cuftom.     I  think  fb  too.     I  believe  the  douht  about  it 
arofe  from  a  jealoufy  of  receiving  the  ecclefiaftica}  law  ia 
a'ny  cafe  whatever ;    left  the  clergy  Ihould    introdnce  it 
by  degrees.     It  is  reafonable,  as  promotive  of  juftice,  and 
preventive  of  fraud.     Mr.  Dunning  faid,  as  of  his  owa 
knowledge,  that  there  wece  fuch  cuftoms  in  the  weft  of 
England  :  and  I  am  told  there  are  fuch  in  Lincolnfliire; 
We  are  all  clear,  that  it  is  a  good  cuftom.     It  is  for  the 
prevention  of  traud,  and  for  the  convenience  of  the  par* 
ties.     I'hcrcfore'the  rule  mufb  be  made  abfolutefor  a  new 
trial.      Dur.  Mantf,  1891.  (/) 
M«A  t-fce  cire       5*  The  care  of  the  tithes,  as  t(^  wafle  or  fpoiHng,  after 
€.f »',  4Ufr  ii  is  fcverancc,  rcfts  upon  the  parfon,  and  not  upon  the  owner 
^•*^*  of  the  land.     F»  r  it  fccmcth,   that  the  parfon    is   at  his 

p<^ril  to  take  n^  tice  of  the  tithes  being  fet  out ;  and  fo  it 
hath  been  declared,  that  altho'  the*  parifhiuner  ought  de 
Jure  to  reap  the  corn,  yet  he  is  not  bound  to  guard  the 
tithes  of  the  parion.     £r/7y!  689. 


(i)  7'f:njvf  V.  StuhhtRy  in  the  Exchequer^  M,  1795-  The 
defruoanci  in  Tilled  on  a  cuftomary  mode  of  citbing  wheat,  the 
tithes  being  never  fet  out  till  the  corn  was  about  to  be  carried, 
and  then  every  tenth  (heaf  as  it  came  to  the  fork,  to  be 
thrown  aude  for  the  re 6lor  ;  notice  of  tl^e  inteniibn  to  carry 
w:i5  to  be  given  to  him»  and  he  might»  if  he  difliked  the 
iri:th  (hehf,  take  the  eleventh  in  its  (lead.  The  notice  given 
was  cnc  hour.  The  court  held,  firft,  that  the  cuftom  was  bad^ 
for  I  he  re^or  bi&  a  right  in  all  cafes  to  fee  the  tithes  fet  out, 
that  he  may  compare  them  with  the  nine  parts.  Secondlyttluc 
one  hour  was  not  reafonable  notice.  Ex  relate  MiL  A.  Jm" 
^'Tr ..:•...".     I'id  ju^ra,  VI,  Corn  and  aLer  gram. 

6.  But 
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6«  But  after  the  tithes  are  fet  forth,  he  may  of  common.  MaylpreU  uti 
right  come  himfclf,  or  his  fervants,  and  fpread  abroad,   dryicufooiM 
dry  and  (lack  his  corn^  hayor  the  like,  in  any  convenient  <^*^^ 
place  or  places  upon  the  ground  where  the  fame  greu^  till     * 
ic  6e  fufficiently  weathered  and  fit  to  be  carried  into  the 
barn.     But  he  muft  not  take  a  longer  time  for  the  doing 
thereof,  than  what  is  convenient  and  neceflfary ;  and  what 
fliall  be  deemed  a  convenient  and  neccflary  time,  the  law 
doth  not  nor  can  define  ;  for  the  quantity  of  the  corn  or 
hay,  and  the  weather,  in  this  cafe  are  to  be  confidered^ 
and  what  (hall  in  this  and  all  other  ca(es  of  like  nature 
be  faid  to  be  a  reafonable  and  convenient  time,  is  to  be 
determined  by  the  jury,  if  the  point  come  in  iflue  triable 
bjr  a  jury  ;  but  if.it  come  to  be  determined  upon  a  demur- 
xer^  or  other  matter  of  law,,  the  judges  of  the  court  where 
the  caufe  depends  are  to  refolve  the  fame.  Dtg,  ^.  2.  r.  14*    * 
£/r.245. 

7.  And  it  (hall  be  lawful  quietly  to  take  and  carry  the  Ani  cmiit 
(ame  away.  And  if  any  perlon  carry  away  his  corn^dr  ••*I» 
bay,  or  his  other  praedial  tithes,  before  the  tithe  thereof 
be  fet  forth  ;  or  willingly  withdraw  his  tithes  of  the  fame 
or  of  fuch  other  things  whereof,  praedial  tithes  ought  to 
be  paid ;  and  if  any  perfon  do  (lop  or  let  the  parfon,  vi« 
car,  proprietor,  owner,  or  other  their  deputies  or  farmers^ 
to  view,  take,  and  carry  away  their  tithes  as.  is  abovef^id; 
he  (ball  forfeit  double  value,  with  cods ;  to  be  recovered 
in  the  ecclenaftical  i:ourt.     2  iff  2  '^^•^^  c.  13./.  2.  ' 

And  he  may  carry  his  tithes  from  the  ground  where 
they  grew,  either  by  the  common  way,  or  any  fuch  way 
as  the  owner  of  the  land  ufeth  to  carry  away  his  nine  '      ^ 
parts.     But  if  there  are  more  ways  than  one,  and  the  ^ 
queftion  is,  which  is  the  right  w^y  ;  this  is  coguifable  in 
the  temporal  court.     Dig.  p,  2.  r.  14.. 

And  if  the  owner  of  the  foil,  after  he  hath  duly  fet 
forth  his  tithes,  will  (lop  up  the  ways,  and  not  fufFer  the 
parfon  to  carry  away  his  tithes,  or  to  fpread,  dry,  and 
flack  them  upon  the  land  ;  this  is  no  good  fetting  forth 
of  his  tithes  without  fraud  within  the  (latute:  but  the 
parfon  may  have  an  adiion  upon  the  faid  (latute,  and  may 
recover  the  treble  value ;  or  may  have  an  aSion  upon 
the  cafe  for  fuch  difturbance,  as  it  feemeth  ;  or  he  may, 
if  he  will,  break  open  the  gate  or  fence  which  hinders 
bim,  and  carry  away  his  tithes.  ,  D^g.  p.  2.  c,  14.. 

8»  But  in  this  he  mud  bf  cautious,  that  he  commit  no  Bur  mofliMt 
riot,  nor  break  any  gate,  rails,  Jock,  or  hedges  more  <iowiifuid4- 

9  than  "**«^ 
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than  neceflarily  he  muft  for  his  paflage.     Dig.  p.  2. 

And  when  he  comes  with  his  carts,  teams,  or  other 
carriages,  to  carry  auray  his  tithes ;  he  muft  not  fufter  bis 
horfes  or  oxen  to  eat  and  depafture  the  grafs  growing  10 
the  grounds  where  the  tithes  arife,  much  lefs  the  com 
there  growing  or  cut:  but  if  his  cattle^ (as  cannot  bo 
avoided)  do  in  their  pafiage,  againft  the  wifl  of  thedrt 
vert,  here  and  there  fnatcfa  fome  of  the  grafs,  this  is  cx^ 
cufable.    Dig.  ^.  2.  <•  14. 
p^a»TcyoaB0t        9.  It  feems,  that  if  tithes  fet  forth  remiin  too  long 
curyiflfitawaj.  upon  the  land,  the  owner  of  the  foil  may  take  ebem  da- 
mage feafant ;  but  then,  if  he  be  fued  for  them,  in  order 
to  juftify  he  muft  fet  forth  how  long  they  had  remained 
before  he  took  them  ;  and  when  they  (hall  be  faid  to  re- 
main too  long  is  triable  by  the  jury*    If^at/.  c.  54. 
[Aaiosoa  the       Or  an  adiion  upon  the  cafe  will  lie  againft  the  parfim 
cafi  tfaUft  cbe  for  his  ncgligt^ncc  in  this  behalf:  But  no  a£Hon  in  (iKh 
info. J   '        ^^f^  ^2])  }i^^  unlefs  the  pariOiiooer  hath  duly  fet  forth  1^ 

tithes,  and  hath  alfo  given  notice  to  the  parfen,  that  di^ 
are  fo  fet  forth.     Deg.  p,  1.  r.  14.  L.  R^fm,  187.  (/) 

But  the  occupier  of  the  ground  cannot  pat  in  his  cattk 
and  deftroy  the  corn  or  other  tithe :  for  that  iis  to  make 
himfelf  a  judge,  what  fliall  be  deemed  a  convenient  til 
for  taking  it  away  :  but  the  court  and  jury,  upon  an 
brought,  are  to  determine  of  the  reafonableneia  of  the 
time,  and  of  cbe  recompence  to  be  made  for  the  iitjuiy 
fuftained.     L.  Raym.  189. 

VII.  Tithes  how  to  be  recovered* 

Jiievmbent  T-  That  tithes  may  not  be  loft  to  the  fucceflbrs,  it  is 

cumpeiie4  code-  injoined  hy  a  conftitution  of  archbi(hop  Wincbiljio^  that 
^^*^*  the  rcftors  and  vicars  of  churches,  who  refpeAiog  the  fear 

or  favour  of  men  more  than  the  fear  of  God,  {hall  not 
demand  their  tithes  with  efFcA,  (hall  be  fufpended,  until 
they  pay  half  a  mark  of  filver  to  the  archdeacon  for  their 
difobedience.     Lind*  191. 
Wbotobelaed*       2.  The.  general  rule  is,  that  the  owner  of  the  nine 

parts  is  iio  be  fued  for  the  tenth.     But  this  rule  admits  of 
divers  exceptions :  As, 


(/)  3  Burr,  i%()2.  fuprif  4.    For  the  grounds  of  this  adioa* 
fee  mftman  v.  DtnbtuM,  2  Roll.  Rip.  328. 

6  Firft, 


Firft,  If  a  parlfliioner  let  his  ground  or  herbage,  it  is 
laid,  that  the  parfon  may   fue  cither  the  owner  of  the       . 
ground,  or  the  owner  of  the  cattle,  at  his  cledion)  foe 
the  tithe :  if  the  cuftom  be  not  againft  it.     Gid.  413. 

But  in  the  cafe  of  Fijbir  and  Lemgn^  where  cattle  were 
depaftured  occafionally  in  another  man's  ground  ;  it  was 
agreed  by  the  whole  court  of  exchequer,  that  the  owner 
or  the  land^  and  not  the  owner  of  the  cattle,  was  to  pay 
the  tithes :  And  baron  Page  faid,  that  as  to  what  had 
been  faid,  that  the  demand  might  be  either  againft  occu- 
pier or  agifter,  that  could  not  be;  for  the  fame  duty 
could  not  arife  in  two  diflTer^t  perfons  at  the  fame  time. 
Vintr.     Difmes.  L.  a. 

So,  if  hay  be  put  into  ricks  on  the- ground,  and  after 
fold  J  the  buyer  cannot  t>e  fued  for  the  tithe,  but  the  feller 
inay,  in  cafe  the  tithe  thereof  was  not  paid  before.    (j#i/« 

But  if  one  fells  underwood  ftanding,  or  corn  or  graft 
on  the  ground  i  the  buyer,  and  not  the  feller,  (hall  pqf 
the  tithes.     Beh.  158. 

But  if  any  part  thereof  )>e  cut  before  the  fale,  the  feller 
muft  anfwer  the  tithe  thereof.     Bpb^  159. 

So  where  one  fells  ibeep,  whereof  the  parfon  is  to  have 
a  rate  tithe  i  the  feller,  and  not  the  buyer,  muft  pay  the 
tithe  for  them.     Bob.  158.    • 

So  if  one  that  is  owner  of  a  coppice  or  wood,  do  cut  it 
down,  and  fell  it  all  together  )  in  this  cafe  the  feller,  4Uid 
not  the  buyer,,  muft  anfwer  for  the  tithes.     Bob^  159. 

If  cattle  or  other  goods  tithable  be  pawned  or  pledged  ; 
it  is  faid,  that  he  to  whom  they  are  pledged  muft  pay  tithe 
of  them.     £^^^.159.^ 

But  if  a  man  deliver  cattle  or  goods  to  one,  to  be  re- 
delivered to  him ;  be  himfelf,  and  pot  the  perfon  to  whom 
they  are  delivered,  muft  pay  tithe  for  them.    Bob.  159. 

if  a  pari(bioner  die  before  he  pay  his  tithes;*  his  exe« 
tutor,  if  he  hath  aflets,  muft  pay  them.    Bob,  159. 

3.  By  the  2  fsT  3  Ed*  6.  c.  13.     Every  perfon  wholball  T«wboa  t»  It 
have  any  beafts  or  other  cattle  tithable,  going  feeding  or  F*'f •  ^^•^  *• 
depafturing  in  any  wafte  or  common,  ground,  whereof  £^a"  *^ 
the  parifii  is  not  certainly  known,  fliall  pay  tithes  for  the         ^ 
increafe  of  the  faid  cattle  To  gqing  in  the  faid  wafte  or  com« 
Aion,  to  the  parilpn,  vicar,  proprietor,  portionary,  owner» 
or  other  their  farmers  or  deputies,  of  the  parifl),  hamlet,, 
town,  or  other  place,  where  the  owner  of  the  £iid  cattU 
iafaabitetb  or  dwellctbt.   /  3. 

4.  lo 
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Anc^entTy  reeo-  4«  I"  ^^^  Sixoii  timcs,  tithci  wcte  rCGorertUc  io  ihe 
venbieinthe  countv  court,  wherc  the  bilhop  or  his  deputy,  and  dM 
cooat J  cowu      fhcriff,   did  fit  as  co-ordinate  judges,  there  ^ing  it  that 

time  no  feparate  court  of  ordinary  ecclefiaftical  joriGIic* 
tion.  2  Itt/I.  66 1. 
llee*»vfriMe  ia  5'  ^^  *  conftitution  of  archbiftiop  Winchelfea  :  F§rsf 
thefpiiitual  muih  OS  many  are  found^  whi  an  nsi  mlUng  fr§€lj  U  fty 
court  i  by  the  fhflr  liihes  ;  wi  do  ordain^  thai  the  parifiiomirs  be  mimmi^ 
^"drJnft**"^  nr#,  twice  ^  and  thrice  U  pay  their  tithes  t9G9dmndib€  ebwreb. 
taice.  Jtnd  if  ihty  do  not  amend,  they  Jhall  fir  ft  he  frjfended  from 

the  entrance  ef  the  churchy  and  fo  at  Ufl  he  €§mfeUed  tejay 
their  tithes  by  cenfures  eccltfiafliied^  if  it'^dl  he  meceffrnfy. 
And  if  they  jhall  d,Jire  a  relaxatiek  $r*myi&km  rfthejM 
fufpenfisnj  thty /hall  be  rcm-tted  to  thi  orJinarf-tfiof  flaee  ti 
he  abfihfid  and  punijbtd  in  due  manner.     Lind  w.  191* 

By  the  ftatute  of  circumfpede  agatis,  13  £d.  1.^.4. 
Thi  king  to  his  judges  fendeth  greeting  :  Ufe  yeurfetves  etT" 
€umfptQly  in  all  matttrs  ccncerning  the  clergy^  net  puniflang 
them  if  they  held  plea  in  court  chrifiian^  in  the  cafe  uhere  a 
farfon  doth  demand  of"  his  pariftnoners  oblation  or  tithes  due 
and  accuflomed :  In  wbicl^  ^^\^Jfititual  judge  Jhall  have 
power  to  take  knowledge^  nnwuhjtanllng'tbe  kin£s  prehi^ 
hitionm 

Due  and  accuflomrd]  Debitas  v//conruetiS  :  By  this  aA, 
lord  Coke  fays,- modus  decimandi  and  real  GompofiiioQ 
are  ejlablijhed  [perhaps  he  had  better  have  faid,  difiingmflf 
"  ed\  for  both  of  thern  were  eftablifbed  long  enough  betore 
thisaA]:  for  hereby  tithes  are  divided  into  two  parrs, 
▼iz.  tithes  due^  which  is  the  tenth  part ;  and  tithes  ac* 
cujhmedy  which  is  a  duly  perfonal  due  by  cuftom  and  ufage 
to  the  parfcn  in  fatisfadion  of  tithes,  as  a  yearly  fum  of 
money,  or  otiier  duty.  And  thcfe  are  here  called  tithes 
accujiomid ;  and  for  this  modus  decimandi  the  parfon  may 
fue  in  court  chriftian,  and  is  warranted  by  this  a£L  %  Injt. 
490. 

By  the  ftatute  of  articuli  cleri,  9  Ed.  2.  ft.  I.  c.  i. 
If'hereas  layrr.tn  do  punhufe  prohibitions  generally  upon  tithes^ 
elver tlorts^  aHaiicTis^,  morttiorics  ;  the  king  doth  aufwer  ta  this 
a^tide^  tba(  in  tithei^  oblations ^  olvcntionsy  mortuaries  {jvbem 
thty  are  prcPiunJed  unu'e^  theje  names)  the  king*s  prohibition 
ft.al  held  noplace^  chr.o  for  the  long  withholding  ef  the  fame 
the  msrev  may  be  e'leemed  at  a  fum  certain.  But  if  a  clerks 
§r  a  religious  mar^  d'ifell  bis  tithes  being  gathered  in  his  harn^ 
or  other  wije^  to  any  man  for  money  ^  if  the  money  be  demanded 
before  a  fpi  ritual  judge,  the  king^s  probibiticu  Jkedl  Ue\  fer  by 

thi 
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thifale^  the  fpiritual  goods  ar$  made  temporal^  and  the  iiihes 
turned  into  chattels. 

By  the  18  Ed,  3.  ft.  3.  c.  7.  IVhereas  writs  of fcire  facias 
have  hem  granted  to  warn  prelates^  religious^  and  other  clerks^ 
to  anjwer  difmes  in  our  chancery^  and  tojhew  if  they  have  any 
ihi'.g^  cr  can  any  thing  /ay^  wherefore  fuch  difmes  ^r/ght  not  to 
bo  rtflored  to  the  fa  d  demandants^  and  to  anfwer  as  well  to  us 
as  to  the  party  juch<  difmes  j  Juw  writs  from  hencefOf  th  /kail 
'  fiot  to  granted^  aud  the  procefs  hanging  upon  fuch  writs  JI)all  bi 
annulled  and  repealed^  and  the  parties  df miffed  from  thefecular 
judges  of  fuch  manner  of  picas* 

Writs  ^  fcire  facias]  This  is  a  writ,  where  one  hath 
recovered  debts  or  damaies  in  the  king's  courts,  and  fuech 
not  for  execution  within  a  year  and  a  day  ;  after  which  he 
{hall  have  this  writ,  to  warn  the  pany  \  who  coming  nor» 
or  faying  nothing  to  flay  execution,  a  writ  oi  fieri  facias 
goes,  commanding  the  QierifF  to  levy  the  debts  or  damages^ 
of  his  goods.   .  Terms  of  the  law. 

To  warn  prelatfs^  religious^  and  other  cirri s"]  This  fcirg 
facias  was  not  brought  againft  the  pofTcfibrs  of  the  land 
for  fubtradion  of  tithes,  but  againft  the  prelates  or  other 
clerks,  which  took  the  tithes  after  they  were  fevered. 
Commiflions  out  of  the  chancery  were  directed  to  certain 
perfons,  giving  them  authority  to  inquire,  whether  fuch 
a  fpiritual  perfon  ought  to  have  tithes  of  fuch  lands; 
whereupon  inquifitions  were  talcen  and  returned  :  and  it' 
it  were  found  for  the  fpiritual  perfon^  upon  this  record 
he  might  have  9  fcire  facias  againft  any  prelate,  religious, 
or  other  cltrk  that  took  them  after  feveraocc.  2  In^. 
640.  , 

By  the  I  R.  2.  €•  13.  TheprehtesandcUrgy  of  this  realm 
do  greatly  complain  them^  for  that  the  people  of  holy  churchy 
furfuing  in  the  fpiritual  court  for  their  tithes  -and  their  other 
things  J  which  of  right  cught  and  of  old  times  were  wont  to  per^ 
tain  (0  the  fame  fpiritual  court ;  and  that  the  judges  of  holy 
fhurchf  having  cognizance  in  fuch  caufs^  and  other  perfons 
thereof  meddling  according  to  the  law^  be  malicioufly  and  un-^ 
duly  for  this  caufe  indiSfed,  impri/oncd,  and  by  fecular  p^wer 
horriily  oppreffed^  and  afo  inforced  with  violence  by  oaths  and 
grievous  obligations  and  many  other  means  unduly  compelled  ta 
(lijiji  and  ceaje  utterly  of  the  things  afore faid^  ogainft  the  liber • 
pes  and  franchijes  of  holy  church  :  IVhereforg  it  is  affented^ 
that  all  fuch  obligation^  made  or  to  be  made  by  durefs  or  violgnct 
Jball  be  of  no  value.  And  as  to  thofe  that  by  majice  do  procurt 
fuch  indictments^  and  to  be  the  fame  indict  or  ly  afttr^  the  fanu 
iitdidees  be  fo  acquit  \  fuch  procurers  fhall  fufftr  a  yearns  im» 
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frifinmint^  and  nftort  to  tht  parties  tbtir  iamagn^  miifioB 
neuerthelifs  mak$  a  grievoui  fim  uni§  the  iimg.  dmd  tbejmfiitti 
Bfajjize^  0r  other  juflias^  before  wbem  fiub  iieSffen  fimUk 
acquitt  Jhall  have  power  to  inquire  •/*  Jacb  pr§cmrers  mud  0- 
di^ors^  and  duly  to  puw/b  them  aecerdiug  t§  tbrir  itfert. 

By  the  i  R.  2.  c.  14.  At  vohat  time  thai  amy  par/em  of 
the  boiy  church  be  drawn  in  plea  iu  the  ficular  €mrt^,/or  ia 
awn  tithes  taken  hj  the  name  ofgo%d$  takeu  aw..y  ;  andte  wUii 
isfo  drawn  in  pita  maketh  an  exception^  or  alledggfb^  tben  the 
fubftauce  and  fuit  of  the  bujinefi  is  only  upon  tithes  due  efrig^ 
and  ofpojftjfton  to  his  chur  cb  or  other  bts  bamifize  :  Ik  fucb  cajk 
the  general  averment  Jhall  not  be  takeu^  wiibout  Jkawiuig  fpeeialiy 
bow  the  fame  teas  bis  lay  chattel. 

By  the  27  //.  8.  e.  20.  when  by  the  noife  of  the  diflb- 

lution  of  inonafleries  in  this  parliament,  laymen  tcx)L  oc- 

cafion  upon  trifling  pretence*  to  wi'.hdraw  their  tithes,  it 

waf  enabled  as  folioweth :    Farafmuch  as  divers  evil  afp^Jd 

ferfons^  inhabited  in  JunHry  countits  cities  tzivn  and  piaces  of  this 

realm  t  having  ns  rejpe^f  to  their  duties  to  Almigb:y  Ged^  bat 

again  ft  ^ight  and  good  ccnfJcnce  having  attempted  toJubtraHand 

withhold  in  f^me  places  the  whole  and  infsme  places  great  part 

of  their  tithes  and  oblafi^ns^  as  well  perfonal  as  praJial^  due 

unto  God  and  hofy  church  \  and  purjuing  fucb  their  deteftabie 

enormities  and  inju^^ies^  have  attempted  in  late  time  pojl  to  dijobgy 

and  contemn  .be  procefs  la  as  and  decrees  of  the  ecclejsa/i  seal  courts 

of  this  realm^  in  more  temtrarious  and  large  manner  tbau  be^  ^ 

fore  this  time  hath  been  feen  :  for  te formation  tf  which  faid 

injuries y  and  for  unity  and  peace  to  be  prefe^ved  amemzfi  the 

king's  fubje£is  cf  this  rtalm^  our  f^vereign  lord  the  king^  being 

fupreme  head  on  earth  ^  under  Ci^J)  of  the  church  of  England^ 

willing  the  fplritual  rights  and  duties  of  thn  churcb  to  be  pre» 

fervedj  continued  and  jr.aintained^  hath  crdained  aniena^edby 

authority  of  this  prejint  parliament y  Tlyit  every  of  his  fubjc^s 

of  tins  realm ^  according  to  the  ecclejicftical  laws  and  vrdinuKCfS    - 

of  his  church  of  England^  and  after  the  laudab'e  ufes  andcuj^ 

toms  of  the  parifb  or  ether  place  whtre  be  dwelletb  or  occupietb^ 

fhail  yield  and  pay  his  tithes  ahd  offerings  and  other  duties  of  i.oiy 

church  ;  and  that  for  fucb  fubtra^iions  of  any  the  faid  tithes  and 

offerings  or  other  duties^  the  parfon  vicar  curate  or  other  pcrty 

in  that  behalf  grieved f  may  by  due  precejs  oftheking*s  eccleft  JHctl 

laws  of  the  church  of  England^  convent  the  per  fen  offtmding^  i#» 

fore  his  ordinary  or  other  competent  judge  of  this  realm  having  au* 

thority  to  hear  and  determine  the  right  of  tithes^  as  alfo  to  compel 

the  fame  perfzn  offending  to  do  and  yield  his  duty  in  tiutt  behalf: 

jfndin  cafe  the  ordinary  of  the  diocefe  or  his  commiffary^  or  the 

archdeacon  or  bis  official^  or  emy  other  eompetent  judge  etfareftid^ 
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/or  any  contemtt  contumacy  dijobedience  or  olher  tnlfdifmanof'  of  , 

tbi  party  defendant  /hall  make  information  and  nquofi  to  any  of 
ibi  king's  moji  honour ahU  council^  or 'to  the  juft ices  of  the  feaa 
of  the  Jhire  where  fucb  offender  dweUelb^  to  affifi  and  aid  tht 
fame  ordinary  commijfary  archdeacon  offidal  or  judge^  to  or* 
der  or  reform  any  fucb  perfon  in  any  caufe  before  rehear f 
ed ;  that  *  then  he  of  the  hinges  faid  h'»nourahle  council^  »r 
fucb  twojufticcs  of  the  peace  (whereof  one  to  be  of  the  quorum)^ 
H  whom  juch  informatiin  or  requeft  Jhali  be  made^  fhall  have 
power  ti  attach  or  caufe  to  bi  attached  the  perfon  againji  whom 
fucb  information  or  requefl  fhall  be  madi^  and  to  commit  bim  to  ' 

ward^  there  to  nmain  without  bail  or  mainprize^  until  bt 
fka/1  herve  found  fufficitnt  furetf  to  be  bound  by  rtcognizance  or 
atherwife  before  tht  kin^  faid  counfellor  or  juftice  of  the  peaco^ 
or  any  other  like  cQunJellor  or  jujiice  of  the  peacoy  to  the  ufe  of 
our  faid  lord  the  ki^tgy  to  give  due  obedience  to  tbe  procefs  pro* 
ceedings  decrees  and  fentences  of  the  eccltfiftieed  court  of  this 
realm  wherein  ftuh  fuit  or  matter  for  the  premiffh  Jbmll  dt* 
ptnd  or  be^  and  that  every  of  the  king*s  faid  counfelUrs^  or 
twyuflicis  of  the  peace  whereof  the  one  to  be  of  tbe  quorum  at 
is  aforgfaidy  fhall  have  power  to  take  and  rnordfuch  recogni^ 
zeinces  and  obligations,     f.  i. 

Provided y  that  tbisjball  not  extend  to  any  inhabitant  of  the 
city  of  Loodon»  concerning  any  tithe  offering  or  other  ecclefi* 
s/lical  duty^  grown  and  due  to  be  paid  within  tbe  faid  city  % 
iacaufe  there  is  another  erder  made  for  the  payment  of  tithes  and 
atber  duties  within  the  faid  city.     f.  2. 

Provided  alfo^  that  all  perjons^  being  parties  to  any  fucb 
fuit^  may  have  their  lawful  a&ion  demand  or  profecution^  ap' 
peals^  prohibitions^    and  all  other  their  lawful  defences  and 
remedies  in  every  fucb  fuit^  according  to  the  faid  ecclefiaflical 
letwsy  and  laws  and  fiatutes  of  this  realm^  in  as  ample  man^  * 

ner  as  they  might  have  had  if  this  a^  had  not  been  mctde* 

f.3. 

Shall  have  flower  to  attach']  In  the  cafe  of  K.  and  San» 
^beOf  H.  9  W.  when  feveral  quakers  had  been  committed 
upon  this  ftatute,  it  was  allc4gi?dy  that  tbe  jurifdidion 
of  the  fpiritual  court  was  taken  away  by  the  ^^t  of  par- 
Uiiinent  which  gives  the  parfon  a  remedy  to  recover  fucb 
tiche:)  by  ciftreis,  by  warrant  of  a  joftice  of  the  pea^r: 
But  by  the  court,  the  faid  zQi  feems  only  to  be  an  tcciUv 
tnulative  remedy,  and  not  to  repeal  the  former  ad  Of  tM 
X^  H.  8.    L.  Raym.  323.  [u) 


(«}  See  alfo  R9X  v.  O^weut  4  Ban  1095. 
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V 


By  the  32  H.  8.  c.  7.  (which  wis  alb  Diade  upon  oc- 
cafion  of  the  diflblution  of  monafterics*  and  which  was 
chieflv  intenJed  to  enable  laymen,  Ihat  by  the  diflblutioa 
'  had  cOates  or  intercfls  in  parfonages,  or  vicsrages  impro* 
priatc,  or  other  ^A-l^e  in  tithes^  to    fue  for  fubtradion  of 
tithes  in  the  ecclcfuflical  courts,)  it  is  enaded  as  foUow- 
cth  :  fl  heri  diVifs  per /on  s  inhabiting  in  fuudrj  tmntria  md 
plaifs  of  this  rea-niy  not  legarding  their  daties  to  JlhmgbiyGoi 
and  ts  tixe  ling  our  fiver  eign  krd^  but  in  few  yeenrs  pmft  wmi 
eonttmptw^uJJy  and  con.monly  prgfuming  to  offend  and  infringt 
the  gojd  and  uhdefime  iaus  of  (ffis  realm  and  grmehmt  com* 
mandments  of  our  Jovereign  iord^  than  in  times  paft  hath  btemfm 
or  knoum^  have  not  letted  to  fuhtraci  and  withdraw  the  kncfii, 
and  accti/iomed  tithes  of  cotn  hay  pafturagis  and  other  fo*t  if 
tubes  and  oblations^  commonly  due  to  the  owners  proprietaries 
and  poffeffors  of  the  pt^rfintges  vicarages  and  ether  eccleftijllcal 
places  within  this  realm :  being  the  more  encouraged  thereto^ 
for  that  divers  of  the  king's  fubje^s^  being  lay  perfins^  hav^ 
ing  fcrfinages  vicarages  and  tithes  to  thtm^  and  their  beirs^  or 
to  the  heirs  of  their  todies^  or  for  term  of  life  or  years ^  cemmi 
by  the  order  and  courfe  of  fhe  ecclefiajiical  laws  of  this  reaba 
.  Jue  in  any  ecclcfajiical  csu^  tfor  the  wrongful  withholding  and  do- 
taining  of  the  faid  tithes  or  ether  duties y  nor  can  by  the  order  of 
the  common  laws  of  this  realm  have  any  due  remedy  eigainfi  any 
per  Ion  ^  his  heirs  or  affigrsSy  that  wrongfully  detaineth  or  with'* 
hsldeth  the  fame  i  by  oaaji-.n  where  f  much  controverjy  fuit  and 
variance  is  like  to  en  fue  among  the  king's  Jubje^Sy  to  the  great 
damage  and  decay  of  many  of  them^  if  convenient  and  jpeedy 
remedy  be  not  provided:  It  is  thertfore  ena&edy  that  all  per  Jems 
cf  this  ro^mj  of  what  eftate  degree  or  conditisn  foever  they 
r/,  jhall  fu'iy  truly  and  effeQually  divide  fet  out  yield  or  pay^ 
all  anJjiniuiar  tithes  and  offerings  afortfaid^  according  to  the 
iauful  cufioms  and  ufjges  of  parijtes  andpltces^  whence  Jmch 
t:th  s  or  ,iuties  fly'jll  arte  er  t(come  duei  and  if  any  perjon^ 
ef  his  Ufigcdhf  and  perverfe  will^  /hall  detain  and  withhold  any 
ef  tie  Jaid  tubes  or  'ffefin^s;  or  any  part  thereof^  then  the 
pe^fin  or  f/rr.nSy  I'^i'*^  tcilefiafitcal  or  lay^   having  cuufi  to 
deria'^d  the  jcid  tithes  or  offerings ^  being  thereby  wronged  or 
gricvedy  j:.4ill  and  mj\  convent  the  pe^fin  fi  offending y  before 
ite  oraifiaf^  lis  lemm'jfar^^  :r  other  corr.petent   mifiijler  or 
Uwili  'uJ^e  cft'f  pace  whtre  Juit^  wrorg  fball  be  doney  ac- 
c^rdifig  to  the  e^cle/ij/iical  ;aws  I  and  in  every  fuch  caufe  eft 
mt:tr.  r  tf  ,«  /,  //v  fume  ordinary  or  other  judge y   havng  the 
p  rtiiS  cr  tre.r  Lv^'*ul  protumtz^s  iefste  hi  my  Jhall  proceed  to 
t^e  rxjmif:j::cn  fearifsg  eri  dt  termination  cf  every  fuch  canft 
or  matter^  trdinetri^  erjussjnasilr^  Mccordtng  to  tit  comrfe  and 
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procifs  of  tbifald  iccltfiajiical  laws^  and  thtnupon  giveftn^ 
tenet  accordingly,     f.  <i«  2. 

And  if  any  df  thi  parties  Jhall  appeal  from  the  fentence^ 
crderj  and  definitive  judgment  of  the  faid  ordinary,  or  othtr 
€9mpitent  judge  as  aforefaid\  then  the  jame  jud'^e  {hali  upon 
fuch  appellation  made^  adjudge  to  iht  other  party  the  recfjnable 
cofiy  of  his  juit  therein  before  expended  \  and  Jhall  compel  the 
fame  party  appelant  to  Jatisfy  and  pd^  the  f/ me  cofls  fo  ad» 
judged^  by  compulfory  pocefs  and  cenfurei  of  the  faid  Jaws 
ecclefiaflical\  taking  furety  of  the  other  party  to  ivLou  fuch 
€ofl^  Jhall  be  adjudgtd  and  paid^  to  rjlore  the  fame  cojis  to  the 
party  appellant^  if  afterwards  the  prm  ipal  caufe  of  that  fuit 
af  appeal  Jhall  be  adjudged  again /i  the  fame  party  to  whom  thi 
fame  cofli  Jhall  be  yielded :  And  f^  every  ordinary  or  other  com* 
patent  judge  ecclefta/Hcal  Jhall  adjudge  co/is  to  the  other  party^ 
upon  evry  appeul  to  be  made  in  any  fuit  or  caufe  of  fubtr action 
9r  detention  of  any  tithes  or  offerings  ^  or  In  any  other  fuit  to  be 
made  concerning  the  duty  of  fuch  tithes  or  offtri^jgs.     f.  3. 

And  if  any  perfon^  after  fuch  fentence  defiiHtive  given 
4tgainji  hi/rt^  Jhall  objlinately  and  wilfully  refufe  to  pay  bis 
tithes  or  duties^  or  fuh  fums  of  money  fo  adjudged ^  where  n  he 
fhall  he  condemned  for  the  fame  \  it  fh^U  be  lawful  for  two 
jyft'ces  of  the  peace  for  toe  fame  Jhire^  whereof  one  to  be  of 
the  quorum^  upon  information  certificate  or  complaint  to  them 
made  in  writing  by  the  faid  eccUjmJtual  judge  that  gave  the 
fame  fentence^  to  cauje  the  fame  pa>tyfo  refuftng  to  be  attached 
and  committed  to  the  next  gaoly  and  there  to  remain  without 
ball  or  mainprise y  till  he  Jhall  have  found  fuffident  fureties  to 
bi  bound  by  recognizance  or  other  wife  ^  before  the  fame  jufiices^ 
fa  the  ufe  of  our  lord  the  king^  to  perform  the  faid  definitive  Jen^^ 
time  and  judgment,     f.  4. 

Pritvided^  that  no  per  Jon' Jhall  he  fued  or  otherwife  compelled 
to  pay  any  tithes^  for  any  manors  lands  tenements  or  other  here* 
ditameniSy  which  by  the  laws  or  ftatutes  of  this  realm  are  dif* 
iharged  or  not  chargeable  with  (he  payment  of  any  fuch  tithes. 

f.5- 

Provided  aljo^  that  this  Jhall  not  in  any  Wife  bind  the  inho" 
bitants  of  the  city  of  London  and  fubwbs  of  the  famej  to  pay 
their  tithes  and  offerings  within  the  jame^  city  and  fuhurbs^ 
other  wfe  than  they  ought  to  have  done  before.     (,  6. 

And  in  all  cafes  where  any  perfon  Jhall  have  any  ejfate  of 
inhiritance^  freehold^  term^  nght^  or  mterejl  in  any  parfffn* 
age^  vicarage^  portion^  penfton^  tithes ^  oblations^  or  other 
fccl^ajlical  or  fpiritual  profit^  which  Jhall  be  made  tempera! 
or  (idmitud  to  be  in  temporal  hands  and  lay  ufes  and  profit^ 
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ty  the  laws  or  JIaiuUs  §/this  realm^Jhalt  hi  Jijfilfid  dtforui 
wronged  or  oiberwife  kept  or  put  from  their  lawful  inberitame^ 
iftate^  feifin^  pofftffton^  occupation^  ierm^  rizht^  or  interf/l 
iberiin^  by  onty  other  perfon  claiming  to  have  intereft  in  or  titk 
to  the  fame  ;  the  perfon  fo  dijfeifed  deforced  or  wrongfully  kept 
0r  put  outf  bis  heirs,  his  wife^  end  fuch  other  to  wbotn/mh, 
injury  and  wrong  Jhall  be  done^  may  have  their  remtdf  in  the 
Ung's  temporal  courts^  or  other  ttwporal  courts^  eu  the  cafe 
flksil  require^  for  the  recovery  or  obtaining  §f  the  fame^  by 
writs  original  of  precipe  quod  rcddat^  afize  of  novd 
difleifin,  mort  d'anceftor,  quod  ei  deforceit,  writs  of  doiwer 
or  other  writs  original^  as  the  cafe  Jhall  require^  to  be  eUvifed 
^nd  grafted  in  tbeking*s  court  of  chancery^  in  like  manner  end 
form  as  they  might  havt  had  for  land*  tenements  or  other  hero* 
ditaments  in  fuch  manner  ia  bo  domamied:  and  writs  of  cove* 
nant  and  other  v^rits  for  fines  to  be  levied,  and  all  other  affitf" 
etnces  to  be  had  of  the  fame^  ft)all  be  gran:ed  in  thefoid  chan^ 
eery^  according  as  hath  been  ufed  for  fines  to  bo  levied  and  af* 
ftirance  to  be  had  of  lands  Uneme/its  or  ether  hereditaments. 
Provided^  that  this  Jhall  not  give  any  remerly^  caufe  of  anion  «f 
fuit^  in  the  courts  temporal^  azainjl  any  perfon  who  Jhall  refufo 
to  Jet  out  his  tithes^  or  Jhall  withhold  or  refufo  to  pay  his  tithes 
or  offerings ;  but  that  in  allfttch  cafes  the  party,  being  ^clefi* 
afiical  or  lay,  having  caufe  to  demand  or  have  the  Jaid  tithes  or 
offerings,  and  thereby  wronged  or  grieved^  Jhall  b^JVf  his  remedy 
for  the  fame  in  the  f^iritual  courts,  according  to  the  ordinance 
in  the  firfi  part  of  this  a^   mentioned,  etnd  not  otherwife^ 

f.  7,  8. 
lleeovefy  of  tre-      6.  By  the  2  (sT  3  Ed,  6.  c  13.  the  aforefaid  a£h  of  the 

l^^he"  &  3' '    force :    And  moreover,  it  is  further  trnaded  as  followeth  : 
Bd.  6.  viz.     All  perfons  Jhail  truly  and  jujily,  without  fraud  or  guile, 

divide  fot  out  yield  ana  pay  all  manner  of  the  pradial  tithes,  in 

their  proper  kindy  as  they  rife  and  happen^  in  fuch  manner  and 

form  as  hath  been  of  right  yielded  and  paid  within  forty  years 

next  before  the  making  of  this  aGy  or  of  right  or  cujlom  ougb^ 

to  hove  been  paid  \  and  no  perfon  Jhall  take  or  carry  aw^  any 

fuch  or  like  tithes,  which  have  been  yielded  or  paid  within  the 

f aid  forty  year  5^  or  (f  rig  (ft  ou(^ht  to  have  been  paid  in  the  place 

cr  places  tithabie  of  ihejame,  before  he  hath  juJlly  divided  or  fet 

forth  for  the  tithe  thtreof  the  tenth  part  cf  the  fame,  or  other" 

wife  agreed  for  the  fame  tithes  with  the  parfon,  vicar,  or  other 

owner  ^  propr  ietc*  ry  cr  far  mcr  of  the  fime  tithes  ;   under  the  pain 

of  forfeiture  of  treble  vaJue  of  the  tithes  fo  taken  or  carried 

auay»     f.  it 
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Truly  andjuftS^  without  fraud  or  guilt]  In  the  cafe  of 
Heale  and  Sprat^  T*  44  £//z.  In  a  prohibition :  The  cafe 
was,  Heal«  did  fet  out  his  praedial  tithes,  and  divided 
them  jufily  from  the  nine  parts,  and  foon  after  carried 
the  fame  away.  Sprat  fued  for  a  fubtraAion  of  the  fame 
in  tht  eccleiiafticai  court.  Heale  pleaded  that  he  had  fet 
them  out,  as  above*  Whereuato  Spra^  faid,  that  pre- 
fently  after  his  fetting  out,  he  carried  the  fame  away,  to 
the  defrauding  of  the  ftatute.  And  it  was  adjudged,  that 
this  was  fraud  and  guile  within  this  ad,  albeit  he  did 
juftly  divide  the  fame  within  the  letter  of  this  law.  .  It 
was  further  refolved,  that  if  the  owner  of  the  corn  before 
feverance  grant  the  fame  to  another,  of  intent  that  the 
grantee  fliould  take  away  the  fame,  to  the  end  to  defraud 
the  parfon  of  his  tithe-j  this  is  fraud  and  guile  within  the 
ftatute.    2  Inft.  649. 

Pradial  l/'/Afj]  This  branch  extends  only  to  prsedial 
tithes.  Thus  in  the  cafe  of  Bodh  Tiud  Southraie^  E.  1  Jd* 
In  debt  upon  this  ftatute  by  the  parfon  of  the  chutchf 
for  not  fetting  forth  the  tithes  of  cheefe,  calves,  lamhs, 
cherries,  and  pears,  to  have  the  treble  value  ;  the  defendant 
pleaded  nihil  debet,  and  it  was  found  againft  him.  And 
it  was  moved  in  arreft  of  judgment,  that  the  faid  tithes 
of  cheefe,  or  calves,  and  lambs  were  not  praedial  tithes, 
and  therefore  not  within  this  branch  of  the  ftatute  ;  and 
this  ad  is  penal,  bnd  (hall  not  be  taken  by  equity. 
Which  was  allowed  by  the  whole  court.  2  hi/l.  649. 
{Cro.  Eliz  475.) 

JVithin  foftj  years  next  hefon  ihe  nuking  ef  this  aSf]  This 
time  of  forty  years  is  fet  down,  becaule  forty  years  in  the 
ecclefiaftical  court  about  tithes  make  a  prefcription.  2  Injfm 
649.     I  Ought  263. 

Or  of  right  cr  cujlom  ought  to  have  been  paid]  The  fenfc  of 

thefe  words  of  right  ought  to  have  been  pald^  is  of  tithes  to 

lye  yielded  in  fpecie  within  forty  years;  and  the  fenfe  of 

the  words  cf  right  or  cujlom,  is,  by  rightful  cuftoni  de 

modo  decimandi.     2  In/i.  650.  [x) 

Or 


{x)  A  declaration  on  this  datute  ipuft  ftate  that  the  tichcs 
were  paid,  or  ought  to  have  been  paid ^  forty  years  before  the 
making  of  the  itaiote;  otbcrivife  the  plainffF  muft  give  evi- 
dence of  a^ual  payment.  Ld*  MmnsfiiU^,  Clarke^  5  T,  Rep. 
164.  But  where  the  declaration  Hated  that  they  wtre  of 
right  yielded  and  pay  able  %  and  yielded  eemd  paid,  the  court  oi 
king's  bench  held  that  the  action  lay,  aithoogh  there  was  so 
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Or  9iber:c:jg  ogrud  for  tbt  /ami  whb  ihi  pmrftm^  TCir, 
$r  other  cjunrr^  prorrietury^  §r  farmer  of  tbi  faid  Ulhn\ 
£.  6  G.  3.  Chave  and  CalmiL     A  prohibition  was  movcJ 
JFor  CO  the  confift'.  rij)  court  of  the  bi(bop  of  Exeter,  10  fiaj 
proceeding  in  a  caufc  inftuu:ed  rhere«  for  fubdudion  of 
tithes.     The  ca  e  was,  that  Mr.  Caloiel  the  impropriator 
bad  employed  one  Finniaiorc  as  his  agent,  to  colled  aod 
compound  for  tithes.     Chav^  the  occupier  had  agreed  with 
Finnimc  re,  after  the  corn  was  cut  and  ready  to  be  houlcd, 
for  5  I.     Whtreupon  he  houfed  his  whole  crop,  without 
fettmg  out  the  iithe«.     Chave's  agreement  with  Finnimore 
was  only  by  p^iroK     The  impropriator  libelled  in  Che  cc- 
clffuflical  court  ag^inft  Chave,  for  not  fctting  out  his 
titlics.     Chave  tent^ered  the  5  I.  and  ofFcreJ  a  p!ea  that  he 
hzd  purchafeJ  the  tithes  for  5  I.     The  erclcfiaftical  court 
Tfjeclcd  this  plea.     The  queiti.^n  was,  Whether  this  wi^ 
matter  of  appeal,  or  of  prohibition  ?     And  the  court  were 
unanimous,    that   it   was   matter  of  prohibition.     They 
foundvd  thtir  opinion  upon  this  rejeflion  of  the  pica  be- 
ing  a  grievjnc'.*  irreparable;   and   upon  an  apprehen&on, 
that  the  ecci.fi.iflical  court  mutt  have  grounded  their  ^re- 
jtclion  upon  a  fuppofed  diflerence  between  their  law  and 
ihe  common  law  ;  that  is  to  fay,  they  took  it  for  granted, 
that  the  ecclelianica)  court  were  of  opinion,  agreeable  to 
what  is  laid  down  by  bifhop  Gibfon  (who  takes  it  from  a 
nt.te  in  Noy),  that  an  agreement  with  the  agent  of  a  pro- 
prietor of  tithes  vrilt  not  bind  the  proprietor:  whereas  by 
ihe  common  law.  a n^i  in  common  fen fc  and  common  juf- 
tice,  a  coirpolltion  by  the  occupier  with  the  agent  of  the 
proprietor  doth  bind  and  ought  to  bind  his  principaL     In- 
deed, where  the  ecclefianical  court  have  jurildidion,  aa^ 
proceed  therein  according  to  their  law,  where  it  doth  not 
differ  from  the  common  law,  the  reje£lion  of  a  plea  would 
be  matter  of  appeal.     Hue  where  the  ecclefiaftical  law  dif- 
fers from  the  common  law  ;  and  the  eccleliaftical  court 
would  require  greater  proof  from  the  defendant,  than  the 
common  law  requires  ;  or  would  eftecm  an  agreement  not 
to  bind  the  impropriator,  which  at  common  law  would 
bind  him ;  ther-e  an  appeal  could  be  of  no  fervice  to  the 


evidence  of  adual  payraeot,  but,  on  the  contrary,  the  laod,' 
»»  \ax  back  as  was  reoiembered,  had  been  in  grafs,  till  ifqi^ 
when  It  was  ploughed,  and  had  never  paid  any  pfaedial  tithe  ; 
tor  (here  w.1.1  no  evidence  here  co  prefumea  <^r'tniof  the  tithe% 
fi^htdtl  V.  hFalkir,  5  T.  Rtf.  aOo.  * 

defendant 
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defendant  in  the  eccleflaftical  court  r  becauTe  the  fuperior 
ecclefiadical  court  would  equally  adhere  to  their  own  law, 
ms  the  inferior  ecclcfiadical  court  had  done ;  and  would 
determine  alike,  as  beings  euided  by  the  fame  principle  of 
determination.  Therefore,  as  the  judges  of  this  court 
fuppofed  that  in  the  prtf^nt  cafe  the  judge  of  the  confift* 
ory  court  reje£ted  the  plea  becaufe  he  thought  the  agree- 
ment with  the  agent  not  binding  upon  Mr.  Calmel  the 
principal,  which  at  common  law  dtd  bind  him,  they  held 
this  \o  be  matter  of  prohibition  and  not  of  appeal.  And 
though  it  had  been  obferved,  that  tithes  lie  in  grant ;  yet 
they  had  no  doubt  that  the  occupier  mighty  with  fufli- 
cienc  propriety,  be  faid  to  have  purchafed  thefe  tithes, 
notwiihftanding  the  contract  was  only  by  parol.  For 
whatever  might  have  been  obje£led  to  tfs  not  being  bj 
deed,  if  this  corn  had  been  (landing ;  or  if  it  had  been  a 
fale  by  the  proprietor  of  the  tithes  to  a  third  perfon  ^yct 
the  prefent  cafe  is  by  no  means  liable  to  fuch  an  objec- 
tion :  for  the  corn  was  here  fevered  from  the  ground,  and 
ready  to  be  houfed ;  and*  it  was  not  a  fale  of  the  tithes 
by  the  proprietor  to  a  ftranger,  but  a  compofition  between 
the  proprietor  and  occupier,  for  that  turn  only.  Burrow^ 
Jldansf*  1873. 

Un^r  the  pain  of  forfiiture  of  inbU  value  §/  the  tithes  f§ 
iaken  and  carritd  awny'\  This  branch  doth  not  give  the  for • 
feiture  to  any  perfon  in  certain  ;  and  therefore  it  was  pre- 
tended, that  the  forfeituie  fbould  be  given  to  the  king: 
And  thereupon,  the  attorney  general,  //.  29  EL  did  ex- 
hibit an  information  in  the  exchequer,  againit  one /i^W  a 
pariQiioner  of  Iclington  in  the  county  of  Cambridge,  for 
this  treble  forfeiture,  for  carrying  away  his  tithes  before 
tbey  were  juftly  divided.  The  defendant  pleaded  not 
guilty;  and  by  a  jury  at  the  bar  he  was  found  guilty: 
and  in  arreft  of  judgment  it  was  moved,  that  in  this  cafe 
the  forfeiture  was  not  given  to  the  king,  for  that  the 
words  of  the  zSt  be,  under  the  fain  of  fo'^feiture  of  treble 
value  of  the  tithes  fo  taken  away:  and  whenfoever  a  forfeit- 
ure is  given  againft  him  that  doth  difpoflefs  the  owner  of 
his  property,  as  here  he  doth  of  bis  tithes,  there  the  for-^ 
feiture  is  given  to  the  party  grieved  or  difpofPffled  j  and 
fhe  rather  for  that  this  is  an  additional  law,  and  made  for 
the  benefit  of  the  proprietor  of  the  tithes.  And  fo  it  was 
adjudged  by  Manwood  and  the  whole  court  of  exchequer* 
An4  this  was  the  firft  leading  cafe  that  was  adjudged 
pj>on  this  point }  and  ever  fincej  it  hath  been  received  for 
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law,  that  the  party  interefted  in  the  tithes  Ihall  io  a£lioo 
of  debt  recover  the  treble  value,     i  Inft.  159.  %  Imft.  659* 

And  it  is  to  be  obferved,  that  the  trebit  value  oalj,  and 
not  the  tithes  themrelves,  nor  any  fatisfaAion  for  tbem, 
may  be  recovered  in  the  cemporal  court :  that  being  otiC 
of  the  jurtfdiAion  of  thofe  court.*,  and  wholly  io  the  fpi- 
fitual  court.  Which  is  the  reafon  why  in  all  fuits  upon 
this  flatutf ,  the  adion  is  not  laid  for  fubtradion  of  titbci 
1>ut  for  a  contempt  of  the  ftatutc  in  not  fetting  them  out* 
And  being  a  contempt,  the  adion  dies  wittk  him  who  com- 
mttced  the  contempt ;  and  doth  not  lie  agaioft  his  execu* 
tor.      Gibf.  697.      I'  Vern.  60. 

And  it  hath  been  held,  that  an  action  grounded  oa  this 
fiatuie,  for  not  fetting  forth  of  tithes,  is  not  within  tbb 
ftatute  of  limitations ;  that  ftatute  not  extending  to  ac- 
tions grounded  on  ads  of  parliament  \  therefore  the  plain* 
tiff  is  not  by  law  confined  to  fix  %ears,  cr  to  any  other 
time  certain,  within  which  to  bring  his  afiioiu     Waif. 

{.  58. 

l^hus,  io  the  cafe  of  Alarum  and  ClfpsU^  E.  1726  ;  on 
a  bill  by  a  lay  impropriator  for  tithes  in  the  court  of  ex- 
chequer, for  about  twenty -four  years ;  the  defendant, 
xs  to  i'uch  part  of  the  bill  as  prayed  difcovery  and  relief 
for  any  time  before  within  fix  years  next  before  fiiing  the 
bill  or  (erving  the  fubpcena,  pleaded  the  ftatute  of  limit- 
ations, and  that  he  cid  not  prcmife  to  make  any  fatif- 
fadion  for  any  ti:he5  before  the  fiid  fix  yean  ;  but  it  was 
OTcr-ruled  by  the  court  j  bcczufe  the  defendant,  as  to 
tithc«,  1$  only  m  the  nature  of  a  receiver  or  bailiff  for 
the  ^-laini.fF;  in  uhich  ca/c  tihe  Mature  of  limitations  doth 
not  operate.     Bt^r.h.  213- 

It*  a  jurv  gi%e  a  vcrc.ci  for  the  plaintiff,  tbey  muft  find 
the  real  valiic  or  the  ti:he5,  which  (ball  be  trebled  by  the 
court  i  as  a  the  j jry  find  the  rcaJ  and  fiagle  value  to  be 
twenty  pou- c$,  they  ru^ih:  to  give  the  plaintiff  only  fo 
niuch^  ar.j  the  coi:r:  ib^  1  ueb^e  it,  and  make  that  fum 
given  by  the  '-rv  ic  be  l":x:y  prund.-,  which  is  the  treble 
Yaiiie«  B;st  \i  \\.c  i:7ue  be  u^r,  the  cuftom  of  tithing, 
or  ar.v  o:hcr  co.  «ter«i  po;r.:,  the  jjry  then  need  not  to 
i^nd  anv  «  >Le  c:  tr.e  :::rw^  \  fez  that  in  fuch  cafe  the  de- 
tenJ&r.t  ik«'i  pay  the  vaJue  exp*^Cei  by  the  plaintiff  in  his 
dccU;&t:or. :  Sccaviie  b%  iDe  ccl.^:eral  (carter  p'eaded  in 
har^  ire  «ali:e  of  t'c  t:ihci  fet  *c.-th  in  liiz  decl.-ration  is 
contcf.id,  Treretji-e  ir.  &!*i  aciicns  brought  upon  this 
ft«:u:c^  if  ir.c  vi^Ci^ia.nt  p  eai  any  co'.Iatcral  m^uier  in 
bat  v^*  i.'K  »wIk.:,  he  m;^  tike  the  vjdue  of  the  uthes 
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mentioned  in  the  declaration  bf  ptxiteftation ;  that  is,  he 
inuft  by  the  form  of  a  proteftation  aver,  that  the  tithes 
were  not  of  that  value  as  is  declared ;  other^ife  he  will 
be  charged  with  the  value  the  plaintiff  hath  by  his  decla- 
ration fet  upon  them.  And  the  fame  law  is  faid  to  be, 
if  judgment  be  given  for  the  plaintiff  by  nihil  dicit^  nou 
fkm  informstus^  or  upon  demurrer,     lyatf.  c,  58. 

And  neither  damages  nor  cofts  (&i  be  recovered  with 
the  treble  value ;  becaufe  the  ftatute  hath  not  exprefsly 
given  them  :  except  that  by  the  ftatute  of  the  8  ^  9  IV» 
r.  I  r.  it  is  enaded,  that  irkalla^i9ni  of  debt  upon  thiJlaiuU 
f&r  mt  fitting  forth  cftttbiSy  wherein  ihiJingU  valug  or  da- 
m^gifomnd  by  the  jury  /hall  mt  fxceed  thi  fum  of  twtnty  nobles  ; 
the  plaintiff'  obtaining  judgment^  or  any  award  of  execution 
after  plea  f  leaded  or  demurrer  pined  therein^  Jhall  reaver  bis 
tofts  of  futt ;  and  if  the  plaintiff  Jhall  become  nonjuity  or  fuffer 
a  ehfeofttinuancij  or  a  verdid  Jhall  fafs  againft  bim^  the  defend^ 
e^ntjball  recover  bis  cojis.     f.  3. 

7.  By  the  aforefatd  ftatute  of  the  2  &  3  Ed.  6.  c.  13.  Ree^vrry  of 
j/lt  all  times  whenfoever^  and  as  often  as  any  pradial  tithes  double  raiu*  in 
Jball  be  due  at  the  tithing  of  the  fame  ;  it  JhaU  be  lawful  to  ctur"b?the ' 
every  party  to  whom  any  of  the  faid  tithes  ought  to  be  paid^  or  amc  flnntg. 
bis  deputy  er  ftrvanty  to  view  and  fee  their  Jaid  tithes  to  be 
ju/Hy  and  truly  fet  forth  and  fevered  from  the  nine  parts  \  and 
the  fame  quiitly  to  take  and  carry  away  :  and  if  any  perfon  car^ 
ry  amety  his  corn  or  hay^  or  his  other  pradial  tithes^  before  the 
tithe  thereof  be  fet  forth  \  or  willingly  withdrew  his  tithes  of 
the  fame  t  or  offucb  other  things  whereof  pradial  tithes  ought  td 
he  paid  I  or  do  flop  or  let  the  parfon^  vicar  ^  proprietor  ^  owner^ 
fr  other  their  deputies  or  farmers ^  to  view^  take^  and  carry 
away  their  tithes  as  is  abovefaidi  by  reafon  whereof  the  fuH 
tithe  or  tenth  is  loft^  impaired  or  hurt :  then  upon  dtie  proof 
thereof  made  before  the  Jpiritsusl  judge^  or  any  other  judge  to 
whom  heretofore  he  might  have  made  complaint ,  the  party  fi 
earrying  away^  withdrawing^  letting  or  flopping^  Jhall  pay 
fhedoubli  value  of  the  tenth  or  tithe  Jo  taken ^  lojl^  tuithdrawn^ 
or  carried  away^  over  and  befides  the  cofts  charges  and  expences 
ofthefuit  in  the  fame  :  The  fame  to  be  recovered  before  the  ee* 
fjefiafiical  judge^  according  to  the  king* s  ecclejiaftical  laws.  f.  2» 
Prowdtds  thai  no  per  Jen  Jhall  befued  or  otherwife  compelled 
to  yield  give  or  pay  any  manner  of  tithe's^  for  any  manors^ 
landsy   ttnements  or  hereditament s,  which  by   the  laws  and 
JIatutes  of  this  realm^  or  by  any  privilege  or  prejcription^  are 
not  chafgeable  with  the  payment  of  any  fuch  tithes^  or  that  be 
difcbargei  by  any  compofition  real,    f .  4. 

II  Shall 


Shall  pay  the  daubU  value]  The  reafoo  why  the  doable 
value  is  by  ihis  branch  to  be  recovered  in  the  ecdefiafikal 
court,  where  by  (he  former  branch  the  paribo  at  the 
common  law  (hall  recover  the  treble,  is*  for  chat  in  the 
ecclefiaftical  court  he  (hall  recover  the  tithes  tbenlclves; 
and  therefore  the  valuer  recovered  io  the  ecrfefiallini 
court  is  equivalent  with  the  treble  forfeiture  at  (be  oom- 
iDon  law.     2  Infl.  650. 

And  the  double  value,  together  with  the  ftatvlr,  (togirt 
to  be  exprtfsly  inentioned  in  the  libel :  but  yet  the  libel 
mud  b^  fo  ordered,  as  not  to  be  grounded  diredly  apoa 
the  ftatute  for  more  than  double  value ;  for  if  the  fiagfe 
damages,  that  is,  the  v^Iue  of  the  tithes,  be  aUb  gnraad* 
cd  upon  it,  this  will  be  interpreted  a  fuing  in  the  (piricual 
court. for  treble  value  }  and  a  prohibiijoo  will  lie.  Culkm 
245.     Gil/.  697. 

Over  an  J  befidts  the  ce/is^  charges^  and  expiues']  So  as  die 
full  in  the  ecclcfiaftxal  court  is  more  advantageous,  tbaa 
the  fu  t  for  ibc  treble  forfeituro^at  the  commoo  law.  For 
at  the  common  law  he  (ball  recover  nocoftsj  but  be  (bail 
recover  in  the  ecclefiaftical  court  his  cofis,  charges,  and 
expcnccs.     2  la/i.  651. 

atanitft  of  faint  8»  -^"^  '/  «•'">  P'''/''^  ^^  fubtfcS  OT  withdraw  emy  mam* 
for  ti'lics  in  the  «/r  :/*  tit  re: ^  ehveniioKs^  prsfits^  ctaansdiiies^  mr  aiter  drntsis 
•cckfiAdk«l         ^^^  .^^  ii,eKt:jKej)^  cr  cnj  part  ef  ibim,  ccntrary  ts  the  true 

puuning  cf  thli  ucl^  cr  :f  amy  other  aH  her et$ fare  emmd*\  the 
fi:r:j  ;e  j^ir  aJf.Kg  ;r  u:i:hjrow^':g  the  fame  wuy  he  ejievemted 
4irjjliJ  :h  :he  kirg's  eezlif.uftical  aurt^  hy  the  fatty  frem 
ucsm  :re  .jne^rj^  oi  ji^bira^id  or  uahJraun^  ta  the  intent 
t'e  e'.ng^s  i»\'.i.:s  rLu^judif  r:sy  hear  and  deter  mime  the  fawu^ 
a^\i'  .•'  n^  ::  ;•/  c.-r^'.  e£^a:':ijlual  ijus  :  Jmd  it  food  not  he 
Z^u*i.  t»  I-  i  p^r  w,  ifVflT,  pr:prte:sr^  mner^  or  ether  their 
fcr  u:s  :r  J  ;i/;/  ,  n^t'cry  te  thiia3^  ts  anvent  er  Jue  Juch 
u ; . c : eiU '  :*  t  tr.:^  :rie 'iti:ns ,  a rj  eiher  duties  afe •  eja:a\ 
kifre  --y  y,ie-J;^ri  ; jj,  ezilsJiijiizcL  2  &  3  Ed.  6.  c.  13. 
f.  13. 

.; .-'  /"  j-Ti  s'ihcy<tf^  ^ij^^p9  clarcellzr^  or  ether  judge  ec» 
ri  i^,:  ,-  ,   riit  £My  ji^zezn  .-«  the  afenfaidemmfes  af  tithes^ 


/:/"f     i.*  y^-^t  ui.i  \  jzizc.^  tj  examuaatfeuate  tee 

yii-  ,'•'  \  f:  ^  ••'>;  -:-i  ^xliwjud  aud  M:/J^itg  :  In  uhieh 

•rt    »,    /*     i./*r.*T  .-'-• .'»,  if  the  Jaid  party  ejrcamaumieate 

'^-t-  *t--  i'ssTi   ,-? ..  i^^if:munuste  k%  thajpaeeef 

'vf  4  ^*.  \^  X  ^s&c-  alitx  ami  puUuat-§m  theretf 

'^-^  ^    er  :i^  f^gie  or  piorijt  wtare  the  pmrty  fo 

t^iimammiiata 
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ixcomrnufiicati  is  dwelling  or  moft  abiding  ;  thg  f^id  judge  eC' 
eUfiafthal  may  then  at  his  pleafure  Jignify  to  the  king  in  his 
iourt  of  chancery^  of  the  ftote  and  iondition  of  the  fiid  forty 
ft  excommunicate^  and  thereupon  require  procefs  de  cxcomBiu- 
nicato  capiendo  to  be  awardid  againJI  every  fucb  perfon  as 
hash  been  fo  excommunicate,     f.  i  j. 

And  if  the  party  in  fuch  cafe  /hall  fue  for  a  prohibition  ;  hi 
JhdU^  before  any  prohibition  granted^  deliver  to  fome  of  the  juf^ 
ticis  or  judge  of  the  court  where  he  dtmandeth  prohibition^  a 
true  copy  of  the  libelj  fubfcribed  by  his  hand  ;  and  under  thi 
€»py  of  the  faid  libel  Jhall  be  written  the  fuggejUon  wherefon 
be  demandeth  the  prohibition :  And  in  cafe  the  faid  fuggtflion^ 
by  tuuo  honeji  end  lufficient  witneffes  at  leafly  be  not  proved  trui 
in  the  court  where  the  Jaid prohibition  fhali  be  fo  granted ^  within 
fix  months  next  following  after  the  Jaid  prohibition  Jhall  be  fa 
granted  and  awarded -y  then  the  party  that  is  letted  or  hindred 
of  his  fuit  in  the  ecclefiajiical  court  by  fu:h .prohibition^  Jhall 
tepon  his  requejl  and  juit^  without  delay ^  have  a  confultatiom 
granted  by  the  fame  court  ;  and  Jhall  alfo  recover  double  cofls 
esnd  damages  again Ji  the  party  that  fo  purfued  the  prohibition^ 
to  be  affigned  or  offeffed  by  the  fame  court  ^  for  which  cofls  and 
damages  the  party  may  have  an  a^ion  of  debt,     f.  14. 

Provided^  that  nothing  herein  Jhall  extend  to  g^ve  any  mini" 
fler  or  judge  eccltftojlicaly  any  jurtfdlSlion  to  hold  plea  of  any 
matter  caufe  or  things  contrary  to  the  Jlatute  of  Weftminftcr 
%•  c.  5.  the  Jtatutes  of  zxi\Q\x\\  c\tT\y  circumfpedte  agatis^ 
fyfva  czdua,  the  treatife  de  regia  prohibitione,  nor  againft 
sheftatute  «/"  l  Ed,  3.  c.  10  j  nor  to  hold  plea  in  any  matter^ 
whereof  the  king^s  court  of  right  ought  to  have  jurifdiSiion* 
f.  15. 

S.  13.  Afay  be  convented]  In  the  cafe  of  JUachin  and 
Molton^  E.  II  IV:  It  was  moved  for  the  difcharge  of  a 
rule  by  which  a  prohibition  was  granted,  unlefs  caufe 
fliewed,  to  the  confiftory  court  of  the  archbifliop  of  York^ 
where  Molton,  re^or  of  the  church  of  South  Colling* 
ham  in  thediocefe  of  York,  preferred  a  libel  againli  Ma* 
chin  for  fubtradlioQ  of  tithes.  And  the  motion  for  the 
prolfibition  was  grounded  upon  a  fuggeftion,  that  Machia 
Jived  within  the  diocefe  of  i^incoln,  ai^d  therefore  ought 
not  to  be  cited  out  of  the  diocefe  where  he  lived,  by  the 
23  /f*  8.  c.  9.  And  the  caufe  which  was  (hewed  to  the 
court  todifcharge  the  rule  was,  becaufe  Macbin  had  lands 
within  the  diocefe  of  York,  naimely,  in  the  parifli  sd 
South  Collingham  |  for  the  tithes  of  corn  growing  upon 
which  lands^  Molton  hbelled  in  the  confiiiory  court  of 
Yockj  and  when  the  citaupn  was  ferved,  Machia  was 
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there»  tho*  he  lived  generally  vidiin  thii  dkMift  of  Lia* 
coin.  AncT  by  Holt  chief  juflice  ;  if  a  iBtD  lives  vitllia 
the  dtocefe  of  if,  and  occupies  lands  in  the  diocdie  of  Bi 
if  be  fubcrads  tithes  io  B,  he  may  be  cited  and  fiied  dMRi 
and  it  is  not  within  the  fiid  ftatote :  for  whea  he  oc- 
cupies lands  in  5,  that  makes  him  an  inhabitant  ihcn^ 
and  out  of  the  intent  of  the  ftatuie ;  and  by  diiie  ftaiate 
of  the  32  H,  8.  c.  7.  /I  a.  the  fuit  for  withholding  of 
tithes  in  exprcfs  woids  is  appointed  to  be,  before  the  oidi* 
nary  of  the  place  where  the  wrong  was  done.     L.  Rmjku 

452.  534- 

Or  thi  plact  or  parijh]  It  feemeth  that  the  words  fbonli 

be,  ef  the  pUce  or  pari(h. 

S.  14.  By  two  bcruft  andfyfficitni  witmtffti  at  lemft^  Tfais 
claufe  was  made  in  favour  of  the  dcfgy,  fpr  proof  to  be 
made  by  witnefies ;  which  they  had  doc  at  the  common 
law.  But  if  the  fuggeftion  be  in  the  negative,  as  if  the 
proprietary  of  a  parfonage  impropriate  fuc  for  tithes,  aa4 
the  caufe  of  the  fuggeftion  be,  that  the  parfonage  is  net 
impropriate ;  or  if  a  parfon  fue  for  tithes  of  lands  io  his 
pariOi,  and  the  pirty  fue- for  a  prohibition  fur  that  the 
land  lieth  not  in  that  pari(h>  or  that  the  parfon  that  foeth 
for  tithes  was  not  indu«3ed,  or  any  the  like  caafc  in  the 
negative  of  any  ma*ter  of  faA ;  he  ihall  not  produce  any 
witnefles  by  force  of  his  branch,  Jsecaufe  a  negatire  can* 
not  be  proved :  and  therefore  a  prohibition  upon  caufcs 
in  the  negative  remains  as  it  was  at  the  common  law. 
4  /«^.  0<>2. 

PrtviS  frjTtf]  It  is  fi:ffic:crt  in  this  ca?e  that  enough  is 
proved,  u^n  wh:ch  to  grourd  a  prohibiuon,  though  the 
tuggeftion  te  not  ih^xn  to  he  Hr icily  and  wholly  true. 
So  where  the  fasrgettxn  was  for  t\«mty  acres  of  pafture, 
and  as  mar.y  dCfc>  ef  wood  in  lieu  of  tithes,  and  proof 
was  onlv  o.ad;:  or  :he  woo>«2 ;  or  where  the  fuggeHioo  was 
Ibr  wool  and  i^oib,  and  the  w  mcfirs  only  proved  as  to 
the  lamb ;  or  lor  a  tsundrea  acres,  when  there  were  only 
iixt«  ;  or  for  twenty  (h;!!ing5  bv  way  of  icodu<,  where 
the  fum  wa5  fortr  fhui:ng?  :  io  tb^ie  cafes,  the  proofs 
weie  aoj^d^;d  10  be  t.j£jieat,  bccaufc  enough  was  prov- 
ed to  lhew«  tbai  Kf^t  cujrt  chrttlian  eu^hc  not  to  hold 
p^ca  tbeteifef^  But  ir  prc^'  u  cekher  aiare  of  the  modus 
lji%*«*nor  \>f  »nv  other  sk^us;  thea  the  lugveft.'on  is  not 

A*  t;>  l^c  %:k*a-:^'$  cm"  thee^iJeace,  ir  is  fuiScient  in 
lhv$  cit**  it  tete  w  v-^^vx-*  <o  ^cc'arc  as  to  the  m^uer  of 
the  im^jsedlkaa^  1^:  ;£<j  cclxt;:  ii^  cr  have  kuwn  it  fo, 

or 
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3r  have  hetrd  it»  or  that  there  is  a  common  fame  of  it. 
GibJ.  699. 

U^ttbin  fix  rmntbsl  If  there  is  no  certainty  in  the  firft 
proof)  it  cannot  be  fupplied  by  good  proof  after  the  fix 
months ;  but  if  goold  proof  is  made  within  the  time,  it 
may  be  certified  after  the  time.     Glbf,  700. 

Six  months']  That  is,  fix  kalendar  months^;  and  not 
to  be  reckoned  by  twenty-eight  days  to  the  month. 
2  Saik,  554.  ^ 

Six  months  next  following]  Which  muft  be  computed 
from  the  tefte  of  the  writ ;  and  not  fix  months  in  the  term 
umt  only,  but  the  vacarion  (hall  be  included  as  part  of  the 
time.     2  Salk.  554.     L,  Raym.  1172. 

Hovi  a  cwfultation  granted]  After  which  the  party  may 
have  a  new  prohibition  upon  the  fame  libel  :  inafmuch 
as  the  ftatute  of  the  50  Ed.  3.  agalnft  prohibition  after 
confultaiion,  extends  not  tu  thvife  confultations  for  defeA 
of  proof  within   fix   months,    but  only    to   confultations  , 

which  are  granted   upon   the  matter  of  the  fuggcftion. 
Gibf  700. 

S.  15.  Contrary  to  thg  ftatute  of  Wcftminftcr  the  ficond\ 
Concerning  the  writ  of  Indicavit^  given  by  that  Itatuce. 
2  hfi*  663. 

The  fiatutei  of  airucuVi  clcri,  circumfpede  agati«,  fylva 
casdua]  All  which,  with  rcfpe^  unto  tithes,  are  fpecified        ^ 
in  this  title. 

Thi  treatife  6e  rcgia  prohibitione]  Which  is  that  which 
is  intitled  Prohibitio  formota  fuper  arXicuiis.  Vet.  Mdgn. 
Chart,  pm^t.  2.  foL  7,     2  Inil.  663. 

Nor  again fl  th^  ftatute  of  the  1  £d.  3.  c.  ic]  This  is 
mifprinted;  for  the  a£t  is  1  Ed,  3.  Ji.  2.  c.  11.  that  if  any 
fuit  be  in  the  fpi ritual  court  againit  jndidors,  a  prohibition 
doth  lie.     2  hfi*  663. 

[Contempt  of  the  procefs  or  definitive  fentence  of  the  [Conremptrf 
ecclefiaftical  courts  in  fuits  for  tithes  may  be  punifh^d  by  f^'<  *^^  "('^^ 
application  to  any  of  the  king's  honourable  council,  or   c»l  couxc  I 
two  jufttces  of  the  peace  for  the  (hire  ;Vid.  27   H.  8. 
€.  20.  ^  32  H,  8.  c.  7.  Jfpra)  as   well  as  by  ccclefiaiii- 
cal  cenfures.] 

9.  By  the  7  &  8  W.  c.  6.     For  the  more  ea^y  and  effec*  Soits  for  fa^dl 
tual  moveiyof  fmail  tithes^  and  the  value  of  them.  wh*re  the  f"****  '**'**'V   ' 
fame/hall  be  unduly  Jubtra^ed  and  detained^  where  the  jame  do  !^.ic(  j). 


(  ^)  For  the  forms  of  procefs  upon  this  and  the  two  follow- 
ing ads,  fee  4  Bum^s  J.  P.  title  Citt^0. 
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Wit  amiunt  U  ah$Vi  tht  ytartj  valut  §f  fnh  JtilSmgM  frmtrnty 

9fte  prfin  ;  it  is  ena^ed^  tbmt  mil  pfrf%n$  JboU  use  J  mad  tndf 
Jfi  out  and  pmy  all  and  lingular  ihi  titbet  twmmamfy  tmikdfmtA 
sit  ha.  and  ,sr:p:Jitions  and  ag'-gfimMti  f§r  tht  fmmt^  vctA  JL 
Bff^r.nfs  ih  ai  n$  and  obvtnti^nt^  i»  the  fever ai  raS:rt  mtmt 
an  '  otiir  ptr.ms  t»  w^cm  thi\  JbtJil  he  dtu  m  their  Jeotrai  fs^ 
rJ/Ls^  acccr.i'ng  to  the  right:  cufiims  and  prejcriptum  earn* 
tncnly  ufed  XLithin  the  faij  parifi>is  t .JpeQively :  Jl^d  tf  wey 
pe^j  n  ft,  llj:tt^a£l  or  uitkd'ow,  §r  'onj  wajs  fail  im  tba  trae 
payment  §*' fath  jmall  tithes  'fft^irgi  %hlatiem  akxjamtiamt 
£:mpe/ltiens^  hf  th-  ff^ce  of  twenty  days  at  ma^l  mfter 
tbtreif  \  it  jLiU  /•/  hwfu!  for  the  pe-fin  to  wh  m  tie 
jf u.V  he  dutn  '0  mate  hii  complaint  in  writing  ta  two  tr  mmo 
jajii.  es  .J  tht  p,atd^  a*  :h:n  that  CTtwy  thee  :^  divijtsn  uhere 
the  fu9Ke  .•  */:/•'  gr.w  aie,  Keizher  of  uhuh  ;tfyiiies  h  to  kt  ta» 
tron  of  the  church  or  chap*l  wbena  the  Jaid  t-thes  jeholi  arijt^ 
nor  any  u  ^;jj  intrre  led  i'^  luch  t:th/s  i^erin^s  aiiatiom  oh^ 
Vt\tii^i  :r  c:np:j::::ri  u*.-re.a:d-     l".  I. 

jfrJ  j;:  ;ivr».r:^.j."i:»  tie  juiJ jsi/ii^es  fia.'I  iumutizn  in  writ* 
ing  iLnJe^  :u:r  fifVj  a^J  A/f/.-,  ky  reajon^ole  Uiamiag^  ever% 
fk.b  vr  ':n  Jiji^/i  uicn  :l,c.h  coTtpUiint  jhjli  he  moadei  ami  of • 
trr  CIS  jppej^^v:e  sr  uTsn  de^an*t  of  appear  ante  ^  the  jjii 
tt-rfr^e/v  '"  /1"!lt;«j  *^ii''g  f^iVed  hif)ri  i^m  B^:*  oathy  tie 
fj'd  •  1 . ."; . es  J bj U  r r -v . V x  ti  risr  arti  dets rmine  the  Jiil etc* 
p-  j:  f:,  wJ  4.: •jM  :iw  ^J7 '}  evi Je t i fs  J tJ  te/^i « zwies  pfoi^ad 
e^'/ri  rSr-,  '\;,.'  ^  u»::.t/  \iUr  their  h^MKXs  anJ,  feels  a^ 
r  a  (/ ;  y :  ^v  •  y  .'c »  ^ti  i.ve  i\^h  rej  itnj9:e  a^luuu^in^e  an  I  ismzen' 

J'  iv  .    .%  i  .'.  :  \'     ..'  *  J  ;i-^/  tj  be   ■-,/  a*iA  rg^/.tus^^  and 

u^  f    .^v  ..'"';  i' J  .   -•/  j\  '■!.■*  e^.i*J:'*r  tit  j2::L:ff^Sy  es  afzn 

./■^    '  J  \    ^'.:t    .w-     -.  Ai   2r  !i:rLc»^  frr  ts^  fra^e i^ 

t  'i  /w  .  *•■    •  7.:..  ::   :T,  :>   ^.7  J.-  ,-:*.■■■'»  u  y   ,i*5   iks  sf 

■t'         ic  J     *i:j^j:  V,  /.'>-' -v.. i;    :i  j\t'i"s   /ai.c  cjf'e  i^e  un^ 

/....    ./   A     u-^.v-w^.i    .'  ::e   .-^ri   7*ir:^i\  or  jmd  if  :reM^ 

hu     }■  .-.,*'■    i7:  Ji74wr  :..<.  : i7i.u  iiJL  .*a.\  Qt  c-Cj  fxid  •a.-tias 

..■    y  m  -/„...    .\   L.^rnt  :  V  njtu  jnj.  ^-.^^tieii  jf  tre  turtt  :o 

^7(/fc     '       :■,'   7     jur   Ji4^i^     Tjr    Ttur:   :auJI    et'C^    27  G.  2« 

« '.     .■.'<#•  ^•..    y     '•»'  .i:j  jii  d  :.j:fi:x:  :?L    -u^d  Mjirffs^  ke  %st 
;  •!•"  •  /    -    -r.^f  /  /»  .  .-.     ,/ ./    ti/r-    7  :;*?  Tft/T  r.vT?^,  ^--fi*  ' 
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htoUng  and  hgfing  thi  faid  dj/irejs  as  the  [aid  jujlicis  Jhall 
think  Jit  [and  a/Jo  dtduifing  their  reafonable  charges  oj  Jelling 
the  Jaid  dijlrefs  ;   returning  the  overplus  (ij  any  Jhall  be)  to 
tbi  owner  upon  demand.  «  27  G.  2.  c.  20.]     f.  3. 

And  tht  Jaid  jujiices  Jhall  have  power  to  admin\Jlir  an  oath^ 
f.  4. 

Provididy  that  this  a£i  fl)all  rot  extend  to  any  tithes^  obla* 
tionSy  payments^  or  obi>entions^  within,  the  city  of  London  or 
liberties  thereof 'j  nor  to  any  other  city  or  town  corporate  wbert. 
the  fame  are  fettled  by  a£f  of  parliament*     f,  5,  • 

jtnd  no  complaint  Jhall  be  heard  and  determined 'by  the  faid 
jieflices^  unlejs  the  complaint  Jhall  be  made  within  two  yeart 
next  after  the  times  that  the  fame  tithes  oblations  hbventions 
and  compofitions  did  become  due.     f.  6.  ^* 

Provided  alfo^  that  any  per  Jon  finding  himjelj  aggrieved  by 
any  judgment  to  be  given  by  two  Juch  juftices^  may  appeal  /« 
the  next  general  quarter  fejjtons  to  be  held  for  that  county  or 
dther  divifon  ;  and  thejvjlices  there  Jhall  proceed  JinaUy  to  bear  ^ 
and  determine  the  matter ;  and  to  revmje  the  Jaid  judg^ 
menty  if  they  Jhall  Jee  cauje  ;  and  if  they  Jhall  find  caufe  to 
ionfirm  the  Jaid  judgment^  they  Jhall  decree  the  Jawu  by  order 
rf  feJfioHSy  and  Jhall  aljo  proceed  to  give  Juch  cijls  againft  tha 
appellant^  to  be  levied  by  diftrefs  and  fale  of  the  goods  audi 
thattels  of  the  Jaid  appellant^  as  to  them  Jhall  Jeem  jujl  and 
reajonable.  And  no  proceedings  or  judgment  had  by  virtue  of 
this  aSiy  Jhall  be  removed  or  Juperjeded  by  any  writ  oJ  certiorari^ 
or  other  writs  out  oJ  his  majejlys  courts  at  VVcftminftcr,  or 
any  other  court,  unlefs  the  title  of  Juch  tithes  oblations  or  ob* 
veHtions  Jhall  be  in  quejiion.     f.  7^ 

Provided y  that  where  any  per  Jon  complained  cf  Jor  Jub* 

traSiing  or  withholding  any  Jmail  tithes  or  other  duties  afore-* 

faid^  Jhall  bejore  the  jujliccs  to  whom  Juch  complaint  is  made^ 

infijl  upon  any  prejcription^  compojttion^  or  modus  decimandi^ 

bgreomenty  or  title ^  whereby  he  ought  to  be  freed  from  pay-r 

tnetit  of  the  faid  tithes  or  other  dues  in  quejlion,  and  deliver 

the  fame  in  writing  to  the  Jaid  jujlices  Jubjcribed  by  him  \  and 

flktll  then  give  to  the  party  complainings  reaJoHable  and  Ji^ffi* 

iiint  Jecurity  to  the  JatisJa£fion  of  the  Jaid  jujlices^  to  pay  all 

ftub  cojts  and  damages ^  as  upon  a  trial  at  law  to  be  had  for 

that  purpoje  in  any  oJ  his  majefiyi  courts  having  cognizan:e  of 

that  matter  Jhall  be  given  agairjl  bim\  in  cafe  the  Jaid  pre  t 

fcription  compofition  or  modus  decimandi  Jhall  not  upon  the  Jaid 

trial  be  allowed  ;  in  that  cdje^  the  Jaid  jufi  ices  Jhall  forbear  to 

give  any  judgment  in  the  matter^  and  then  and  in  Jucb  ca/e^ 

the  y  arty  complaining  Jhall  be  at  liberty  to  projecute  Jucb  per  Jon 

•  Vol.  III.       .  Nn  .  for 
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/§r  hU  find  fuhtraalM^  in  mny  tAif  nwrt  whiti  he  migU  law 
Jiitd  hefmri  tbt  making  i/tlui  aO.     f.  8* 

Jhd  ivtry  ptrjon  vubf  /hull  ty  mrtmi  ^  this  M  thNk 

gmjf  judgment^  or  again  ft  wham  any  jmdgmmtjhall  hi  ahimtlad^ 

Ufore  amy  jiifiices  §/  iba  piace  •mt  af  fefmi^Ur  fmmi  Aha 

aUatioMS  obventicns  or  cQmpofitions^  fkati  eayji  mr  froiwrt  thi 

Jaidjudgnunt  to  bi  inrtiUd  at  tht  ir/jf  gM'ol  fitmutfitm  ta 

ha  bddfor  the  faid  ioumtj  or  otbtr  divifitm  i  ami  tht  dnk  0f 

thi  peaujhall  upon  tbi  tender  therotf  intoU  thafama^  mUJUd 

not  rettivi  for  the  inrailmont  ^  amy  am  fudgmni  amg  fia  #r 

toward  excitdin^  one  Jbitl  ng ;  411^  the  fudgmemi  Jo  imntod^ 

and  fatitfa&iom  made  by  pajit^  tbt  Jimt  a^mdgid%  JbMho  € 

pod  bar  to  concludi  the  /aid  re£to*s  mars  mtd  athor  forfim^ 

from  any  other  remedy  for  the  JaidjmaU  tit  bos  oblations  abvoa- 

■  lions  or  iompofitisns^  fer  wbiib  the  faid  jud^mmi  wms  $b^ 

tained.     f.  9. 

Jnd  if  any  porfen  a^t^in^  whem  fmcb  jne^mont  Jhaff  hi  had^ 
JhaU  nwiivi  out  of  (be  county  or  other  eiivifion  bifbrg  thi  In 
wying  of  the  fum  aei/uJgsd\  the  jajlicis  wubo  fiutdo  thojmdg* 
Wknty  or  om  ofih:m^  Jhall  certify  the  fmrna  under  hmndaad 
fud  ii  any  iu/iice  of  juch  otfnr  conmty  or  p/aco  wbanim  tbi 
jUd  perfon /had  be  em  inhabitant  \  who  Jhali^  by  warrant  *«• 
dor  bis  band  andjeml^  to  be  din^ted  to  thi  eaufiabtii  or  shmxh^ 
wardtni  of  the  place  or  one  of  them^  Uvy  the  fwm  fo  ad* 
yudged  to  he  levied^  upon  the  gocds  and  ihatteU  of  yipcfr  pirfia^ 
as  fuHy  as  the  faid  other  jujliiit  might  baxn  diaa^  tfhi  had 
%tt  nrnoved  as  afore  faid.     f.  10. 

And  the  ju/iices  whs  Jbull  bear  and  ditermina  ant  rf  the 

matters  afcnfaid^  ftiail  have  power  to  give  cojfs^  not  tauiading 

tin  JhillingSj  to  the  party  profecutid^    if  they  /ball  find  tbi 

complaint  to  be  fatfe  and  vexntioUi  i  tobo  litdid  in  mtSHsur  an^ 

form  €  for  tf aid.     (.  12. 

And  if  any  perfon  jlmll  be  f-^ed  for  any  thing  dom  in  thi  Mr» 
ecntion  of  this  afi^  and  the  plaintiff  in  fucb  fuitjhali  dsfcos^ 
tinue  his  aiiisn^  or  be  ncn  Ju*t^  or  a  %^rdi/l  pajs  etiainfl  himi 
fuch  perfon  /hall  rectver  dcuble  cofls.     f.  1 3, 

Provided^  that  any  clerk  or  other  perfim^  %sJ)a  JhaU  begin 
any  fuit  for  recovery  of  fmall  ttthts  oblations  or  ohmmians^ 
not  exceeding  the  value  of  forty  /hillings^  in  bis  ^taiejlit 
court  of  excbcquery  or  in  any  the  iccleftaflicai  cmrts^  fitoA 
have  no  benefit  by  this  a^  for  tbi  fami  matmr  far  wkkh  bs 
bath  fofuid.  f.  14. 
Suit  for  qaikert  10.  By  the  7  &  8  W.  c.  34.  Whtwoas  hy  taofim  if  M 
tirhcs  before        pretendid  fcTuple  of  confidence^  quakers  d%  refnlo  to  pny  htbes 

pmr''^  ^"^      ^""^  ^^^^^^  ^^'*  >  ^^  "  /nif^^  that  whan  any  qmaUr  /hat 

rt^iifi  to  fay  or  compound  far  his  groat  or  fmail  tkhit^  or  $a 
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p^  anf  ibwrch  r^4S^  it  JhaU  h  lawful  far  ihi  iwo9  mni 
jtifiicii  9f  tbi  peact  §f  tbt  fame  €$§PUy  (^ihir  than  Cucb  jttftUt 
m  is  pair  HI  rf  tht  church  9r  chapel  whtnct  thi /aid  tithes  /hall 
mri/e^  §r  anf  ways  iateti/led  in  thifaid  titbit )t  apan  thi  cm* 
plaiat  if  awf  par/on^  vicar ^  farmir^  or  pnpriitor  of  titbit^ 
dturcbwardtn  or  clmrcbwardins,  who  ought  to  bavi  naivo 
at  tolU&  thi  [aim ^  hf  warrant  undar  their  bands  and  /eats^ 
io  convene  hifere  them  fuch  Quaker  or  foaiers  negU&ing  or 
nfnfitrg  to  pay  or  compound  for  the  famo^  attd  to  ixamim  ttpoto 
oath  (or  ajffirmation^  in  cafit  of  the  ixamination  of  a  quaker) 
tbi  truth  and  fufiice  of  the  /aid  complaint ^  and  to  a/certain 
arndflati  w^at  is  dta  and  payable ;  and  by  or4ir  under  th^r 
hattds  and  /tals  to  direSl  and  appoint  the  payntint  thereof ^  fo 
as  thi /urn  ordered  do  not  excad  tin  pounds :  and  ufon  refufal 

\  40  pay  according  to  fuch  orddr^  it /hall  hi  lawful  /or  any  oma 
of  thi  jaid  jufiias^  by  warrant  under  his  hand  and  feal^  to 
livj  tbi  [ami  by  di/lre/s  and  /aU  of  the  goods  of  fuch  offender^ 
his  executors  or  admint/lrators^  rendring  only  the  overplus  to 
Aim  or  them^  the  memory  chargis  of  dijlraining  being  tbereett$ 
jiijl  deduGed  and  aiUwed  by  the  fe^d  juJHce.  And  any  porfin 
fading  himjtlf  aggriivut  by  any  judgment  given  by  fuch  tw§ 
Jotfiicis^  may  appeal  to  the  next  general  quarter  f/^ws  fo  be  hold 

,  for  the  county^  ridings  city^  liherty^  or  town  corporate ;  aa^ 

thejn/lkes  there  [hall  proceed  finally  to  bear  and  deter  mini  tbo 

sSUatter^  and  to  revor/e  the  Jaid  judgment^  if  they  /ee  caufii 

omd  if  they  [ball  find  caufi  to  continue  the  faid  judgment ^  they 

Jballtien  decree  the /am^  by  order  0/ /e/fions^  and /ball  a\[o  pro^ 

ceed  to  give  fuch  Cffls  again/I  the  appihanty  to  bo  Uvied  by  diflrefs 

omdfale  of  the  g^s  and  chattels  of  thi  faid  appellant^  as  to 

them  /ball  fam  ju[l  attd  nafonablo^     And  no  proaodings  or 

"judgmetU  had  by  virtui  of  this  a^^fball  bo  removed  or  /uporm 

fedid  by  any  writ  of  certiorari  or  other  writ  out  of  his  mojoflfs 

iottrts  at  Weftminftcr*  or  any  other  aourt  wbat/oever^  unlifs 

ihi  title  rffusb  tithes  fball  hi  in  quefiion.     f.  4. 

Provididf  that  in,  cale  any  fuch  appeal  be  made  as  af ore/aid^ 
m  warrant  of  SJhrofs  [ball  bo  granted^  un$il  a/hr /tub  appml 

.  bo  ditirmined*     f«  5* 

.  Aad  by  the  1  0.  ft*  1.  c.  6.  Tbi  liki  nmedy  [hall  bi 
bad  againf  emy  quakir  or  quakers^  for  tbo  recovering  of  any 
titbit  or  rates^  or  any  tttflomary  $r  other  rights  dues  or  pay-* 
taetUs,^  belonging  to  any  church  or  chapels  which,  of  right  by 
law  and  cufiom  ought  to  be  paidj  for  toeftipend  00  maintonanci 
af  amy^  mimjior  or  curati  oficiating  in  any  church  or  cbapol ; 
and  any  two  or  mon  jujlices  of  the  peace  of  the  famt  county 
or  ploci  (other  than[uch  ju/Ha  as  is  patron  of  any  church  or 
ihapol  or  any  ways  intiriftid  in  thi  faid  titbis)%  upon  com^ 
fkitti  rf  ttny  par/on  iricar  cnratif armor  or  proprktor  of  fuch 
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tithes  J  $r  any  cburchwarden  §r  ibapihmrim^  gr  tiitr  fit^ 
J§H  who  ought  to  have  neeivi  or  collt&  4t9f  fmcb  iitbof  ram 
dues  or  payments  as  aforofaid^  are  aMtborized  amd  reqmired  H 
jummon  in  writing  under  their  bands  andfeab^  by  romfomabb 
warnings  fucb  quakir  or  quakers^  ^gnnft  wbomfiub  amflaiwi 
Jhall  he  made  ;  and  after  his  or  their  afpoaremio^  or  afim  ek' 
fauit  of  appearance^  the  faid  warnimg  or  fammiom  bang 
proved  hefote  them  itpon  oathj  to  proeeed  to  bear  and  dnet^ 
mine  thefaid  complaint ;  and  to  make  fueb  order  tboroim  ao  mm 
the  afore/aid  aSf  is  limittd ;  and  eUfo  to  oreUr  fiteb  cofis  mi 
charges  as  they  Jhall  thInJt  reafonabie^  not  exaoding  tonfiU^i^ 
as  upon  the  merits  of  the  caufefbail  appear  jmft  :  wbieb  tedor 
Aaii  and  may  he  fi  executtd^  and  on  fueb  appeal  may  bo  to* 
verfed  or  affirmed  by  the  general  quenrttr  feffioms^  with  fucb  cofis 
and  remedy  for  the  fame  \  and /kail  not  be  rem:>ved  into  any 
other  court  J  unltf  the  titles  of  fucb  tithes  dues  or  payments 
Jhall  he  in  quejiicn  ;  in  like  manner  as  by  the  aforefaid  all  is 
limited  and  provided,     f,  2« 

And  by  the  27  G.  2.  r.  20.  which  direSeth  io  what 
manner  diiheflcs  (hail  be  made  by  juftices  of  the  peace* 
and  which  gives  to  the  juftices  power  to  order  the  goods 
diftrained  to  be  Icept  lor  a  certain  time  before  they  be  foM, 
and  gives  power  alib  to  the  officers  making  the  difirefa  to 
dedu<^  their  reafonable  charges,  it  is  provided,  that  the 
fame  (hall  not  extend  to  alter  any  prorifions  relating  to 
diihelTes  to  be  made  for  the  payment  of  tithes  and  church 
rates  by  the  pfople  called  quakers,  contained  in  the  afis 
of  the  7  fa"  8  »y.  c.  34.  and  the  1  G.fl.  2.  c.  6. 

In  the  cafe  of  the  King  againft  Roger  IVakefidd  and 
o:her9«  H.'^xG.  i.  (z)  An  order  of  two  juftices  was  made 
againil  thrte  perfons  being  quakcrs,  on  the  i  G.  ^.  2. 
4\  C.  for  the  payment  cf  certain  cuftomary  payments, 
called  Chapel  Salary^  to  the  reverend  Mr.  Smithy  curate  of 
the  chapel  of  Burnfjbead  in  ire/imsrland^  wheie  the  faid 
qujkcrs  had  el) arcs  chargeable  with  the  faid  payments. 
On  appeal  to  the  felons,  the  order  was  coofirmied.  The 
quakcrs  movevi  for  a  certiorari,  and  tho'  caufe  was  fliewii 
ag<tiril  the  ilfu.ng  of  it,  \et  a  ceniorari  was  granted ; 
and  the  return  was  h*ed«  and  exceptions  were  taken  fo 
it^  and  argued  at  the  bar.  Lord  Mansfield  chief  jul^ 
tice  iclivcred  the  opin^oo  of  the  court:  That  the  cer- 
tio^a'i  cuj^ht  n<.>i  to  tare  iffued  at  all;  that  the  retiu-Q 
Ihculd  be  taken  ctF  the  nle,  and  all  proceedings  thereoo 
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hW  to  thcT ground,  and  that  the  ordtrs  of  the  jufticcs  and 
feffiont  (hould  be  remanded.     The  order  of  the  juftices 
(beobferved)  was  made  on  the  ftatute  of  the  i  G.  fl.  t. 
c.  6.  which  extends  the  7  {sf  8  IVm  c.  34.  concerning 
tithes,  to  all  cuftomary    payments    due    to  clerg3rhien. 
Thefc  two  ad^s  are  to  be  taken  together  as  one  law. 
They  were  intended  for  the  benefit  of  the  quakers ;  to^ 
prevent  their  being  liable  to  expenfive  fuits  for  refufing  to 
pay  tithes  upon  fcruples  of  confcience,  by  giving  an  ap« 
parent  compulfory  method  of  levying  tithes  and  other  cuf*^ 
tomary  payments  in  a  fummary  way.     This  proceeding 
<^annot  be  removed  by  certiorari,  unlefs  the  tide  to  the 
cuftomary   payments  comes   in   queftion :    And  on   this 
provifo    the     prefent    queftion    arifes.       The    affidavits 
read  on  the  original  motion  for  the  certiorari  fet  forth, 
that  before  the  jufticcs  and   the  feffions  the  defendants 
controverted   the  right  of  the  curate  to  thefe  cuflomary 
payments.      The    affidavits    againft   the  certiorari    fay, 
that   thefc  payments   have  been  paid  from  time  imme- 
morial;    thlit  no   inhabitant  ever  difputed   it   but  thefc 
quakers  ;  that  they  have  enjoyed  the  meflbages  but  a  few         T 
years,  and  that  the  former  inhabitants  never  difputed  the 
right  of  the  parfon.     Taking  thefe  affidavits  together,  it 
is  clear  that  the  quakers  controverted  the  right  to  the  cuf- 
tomary only  as    all   quakers  controvert  the  payment  of 
sll  dues  to  all  clergymen    upon  fcruple  of  confcience, 
which  is  the  cafe  directly  within  the  a^,  and  the  proceed* 
jng  muft  therefore  follow  the  dired)ions  of  the  9£t.     The 
quakers  themfelves  have   acknowledged   the  jurifdidlion 
of  the  jufticcs,  by  appealing  to  the  feffions:  whereas  had 
they  intended  to  difpute  the  title  to  thefe  cuftomary  pay- 
ments, they  would  at  firft  have  removed  the  order  of  two 
jufticcs    by   certiorari.      The  only   difficulty    remaining 
arifes  from  the  return  being  already  f.led.     But  there  are 
feverai  inftances  of  this   court's  fuperfeding  a  certiorari 
after  the  return  filed  :  As  where  an  order  of  jufticcs  is 
removed,  and  it  appears  upon  the  return,  that  the  p^triies 
had  a  right  to  appeal  to  the  feffions,  and  that  the  time  for 
appealing:  was  not  expired  when  tlve  certiorari  iflued ;  in 
fuch  a  ca^e,  this  court  fuperfedes  the  writ  of  certiorari, 
^uia  improvidi  imanavit.     The  fame  muft  be  done  in  the 
prefent  cafe. 

II.  Tithes  being  fet  out,  or   fevered  from   the  nine  Tithes  (t^trtA 
parts,    become   lay    chattels.     Upon    which   foundation,  *»  be  foe d  for  in 
when  the  tithe  of  corn  was  fet  out  jn  ftieavesy  and  the  ^urli'onry^ 
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pirfoM  w»u}d  ttbt  take  is  but  ^ijed  reiliedjr  itt  iht  rpl« 
ritual  court,  a  prohibition  sras  granted.  And  vrbca  t 
fequeftratioo  was  prayed  in  Ibe  temporal  oourtSt  of  litbcf 
not  fet  out,  the  right  of  which  Wna  in  cootroterfy^  the 
party  was  told,  his  requcft  bad  been  reafonable,  if  cbey 
had  been  fetered  from  the  nine  parts.  For  the  fiime  rea* 
'  fon,  if  after  feverance  they  are  carried  away  by  a  ftraogcri 
the  remedy  is  in  the  temporal  court*  |  but  oclwrwift  if 
they  are  carried  away  by  the  owner :  becaufe  bia  fecting 
them  out,  in  order  to  carry  ibeoa  away,  ia  a  frattduleat 
fetting  out.     Gikf.  689.  {a) 

And  judgment  of  prseoiunife  hatb  been  g^vea  ^aioS  a 

nan  for  fuing  in  the  fpiritual  court  for  tithei«  alledging 

the  iameto  be  Tevered  from  the  nine  parts.     3  Iitfi.  11 1. 

f«it  Ibr  tithft  I2>    Notwithftaading  all  thefe  ftatutet,  tithes    (if  of 

U  iht  €o«ru  of   any  confiderable  value)  are  now  generally  fued  for  in  the 

^^^*  courts  of  equity  by  Engliih  bill,  and  for  the  inoft  part  ia 

the  exchequer  chamber ;  but  not  upon  the  flatute  for 
treble  or  double  value :  for  there  can  be  ao  fuit  in  equity 
finr  the  recovery  of  the  double  or  treble  value.  W9§d% 
k  %.  €.  2.     Vim.  Difmes.  M  b.  (^) 

13.  If 


•  If  I 


(«)  See  BiachwtiPs  tafi^  Cr:  Elm  607.  tf  845. 

(^)  The  coort  of  etcheqser  hath  an  arigiDal  aod  coaiplete 
}«rikliAioa  over  tiihes»  and  will  decree  aa  accooat  and  paj* 
saeat  of  the  arrears  of  rhea.  Lmm^  100.  The  faatf  relief 
aiaj  be  had  by  a  bill  ilcd  ia  the  court  of  chaaccry.  Aad 
where  the  tide  to  tiches  is  dearly  made  our.  alAoagh  not 
fypportcd  by  pciIt£oQ»  thefe  courts  will  decree  an  accooDt« 
without  an  iffue.  Lj^sm  v.  Strmtt^  1  J^.  601.  Bet  where  a 
saodas  or  compcfitioa  real  is  pleaded  aad  fopported  by  rea- 
feaable  evidence,  it  is  their  praAice  to  direA  an  iflbe  ar  law 
be^MT  they  (decree  agaioft  the  cobibob  lav  right  of  the  parte. 
Such  iiae  from  the  coart  of  chancery  is  tried  ia  the  kiag's 
beach  ol  ctMaoraa  pleas*  aad  Ifow  the  exchequer  on  the  kw 
fide  of  the  fame  coart.  Bat  to  eatiile  the  tithe  owner  to  the 
relief  of  a  court  of  equity,  he  muA  make  oat  a  fohftaatial  caft 
ei  fabtra^Hoa,  for  a  trivial  icoorrcdaefs  in  lettiog  oat  the 
tithe  of  wooi  lor  which  ameads  had  heea  tendered,  aad  the 
Ban*pa\'»eiit  of  EsAcr  daes  which  were  never  deuiaaded, 
wrre  not  >^<!d  tuSciect  to  prevent  a  bill  fma  bchig  difaiifled. 
t  J'i  4^3.  Smitr  r.  Jicrii,  If  a  bill  praj  ao  accoamt  of  the 
fir  I  vilueof  the  tir!%es,  it  is  a  waiver  of  ^  peaalcy  of  treble 
V4*je^  and  aa  ivjandioa  will  be  grauted  agaiai  faiag  for  il^ 
Mc^\.  XW.  M^.  101.   Itmu  V.  Wmll^t  1  A^.  soo.    iaa 

hill 
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tj.  If  the  incumbent  dietb,  his  executor  miy  recover  iMvmbtiit 
the  ticbet  which  became  due  in  the  teftator's  life  time;  ^^^^ 
but  be  ia  not  entitled  to  the  treble  value  upon  the  ftatute* 

I  FfTM.  6o. 

VIII.  Tithes  in  London. 

In  the  feveral  aSa-  of  the  27  //.  8.  c.  20.  32  H.  8« 
c-  7.  2  &  3  £iL  6.  c.  1 3.  and  7  (^  8  fK  t.  6.  there  ia 
a  provifo,  that  nothing  therein  (hall  extend  to  the  city  of 
LofiAn^  concerning  any  tithe,  ofFering,  or  o  her  eccle* 
(iaftical  duty,  grown  and  due  to  be  paid  within  the  fai(f 
city  ;  becaufe  there  ia  another  order  made,  for  the  pay* 
ment  of  tithea  and  other  duties  there. 

Which  order  ia  as  foUoweth  :  It  appeareth  by  the  re* 
cords  of  the  city  of  London,  that  Niger  bifhop.  of 
Irondon,  in  the  13  Hen.  3  made  a  conflitution^  in  con* 
firmaiion  of  an  ancient  cuflom  formerly  ufed  time  out 
of  mind,  that  provtfion  fliould  be  made  for  the  mmiflefi 
of  London  in  this  manner ;  that  is  to  (ay,  that  h^ 
who  paid  the  rent  of  20  s:  for  hia  houfe  wherein  be  dwelt^ 
fbould  offer  every  funday,  and  every  apoftle^s  day  whereof 
the  evening  was  fafted,  one  halfpenny ;  and  he  th^  paid 
but  IDS*  rent  yearly,  (hould  offer  but  one  farthing:  all 
which  amounted  to  the  proportion  of  2  s.  6d.  in  the  pounds 
for  there  were  52  fundays,  and  8  apoftlea  days  the  vigtla 
of  wliicb  were  faded.  And  if  it  chanced  that  one  of  tht 
tpoftles  days  fell  upon  a  funday,  then  there  waa>butOD# 
halfpenny  or  farihing-paid  ;  fo  that  fometimea  it  fell  out 
to  be  fomcwhat  leis  than  2  s.  6  d.  in  the  pound. 

And  it  appears  by  the  book-cafes  in  the  reign  of  Ed* 
ward  the  third,  that  the  provifion  made  for  the  mioiftera 
of  London,  was  by  offerings  and  obventiona ;  albeit  the 
particulars  are  not  affigned  there,  but  muft  be  underftood 
according  to  the  former  ordinance  made  by  N^er. 

And  tbe  payment  of  2  s.  6  d.  in  the  pound  cdnlinuiog 
until  the  i3Ric.  2.  Arundel  archbi(hop  of  Canterbury 
made  an  explanation  of  Niger's  conftitution,  and  thruft 
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bill  for  tithes  in  the  exchequer*  tbe  court  decrees  paymeat  of 
tHbes  to  the  tiioe  of  the  filing  of  tbe  bill ;  10  chancery,  to  tbo 
fine  of  the  decree.  2  P.  Jf^mt.  463.  %  Jtk.  590*  But  1% 
Cj^mmherlainv.  Ntnvu^  the  houfe  of  lords  went  farther,  and 
ordered  that  the  tithes  (hoald  be  coatioued  to  be  paid  infiuurim 
%  F.  Wm.  463.  in  m.  aad  1  Bro.  P.  C.  157. 
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^  upon  the  citizens  of  London  two  and  twenty  more  faintt 
dajrt  than  were  intended  by  the  conftitutton  made  by  Ni« 
ger ;  whereby  the  offerings  now  amounted  unto  the  fum  of 
3S.  5d.  in  the  pound.  And  there  being  fome  reludacion 
by  the  citizens  of  London,  pope  Innocent,  in  the  5^ Hen.  4. 
granted  his  bull^  whereby  Arundel's  explanation  was 
confirmed.  Which  confirmation  (notwithftanding  the  dif* 
ference  between  the  miniflers  and  citizens  of  London, 
about  thofe  two  and  twenty  faints  days  which  were  added 
to  their  number)  pope  Nicholas  alfo  by  his  bull  did  con- 
firm in  the  31  Hen.  6. 

Againft  which  the  citizens  of  London  did  contend 
with  fo  high  a  hand,  that  they  caufed  a'  record  to  be  made, 
whereby  it  might  appear  in  future  ages,  that  the  order  of 
explanation  made  by  the  archbifliop  of  Canterbury  was 
done  without  calling  the  citizens  of  London  unto  it,  or 
^  anyconfent  given  by  them.    'And  it  was  branded  by  them 

as  an  order  furreptltioUily  and  abruptly  obtained,  and 
therefore  more  fit  to  have  the  name  of  a  defirudory  than 
a  declaratory  order. 

Neverthelefs,  notwithftanding  this  contention,  the  pay* 
ment  feemeth  to  have  been  mofl  ufually  made  according 
to  the  rate  of  3  s.  5d.  in  the  pound.  For  Lindwood  who 
writ  in  the  time  of  Hen.  6.  in  his  provincial  confticutions 
debating  the  queftion,  whether  the  merchants  and  artifi- 
ters  of  the  city  of  London  ought  to  pay  any  tithes,  fhew- 
eth,  that  the  citizens  of  London,  by  an  ancient  ordi- 
nance obferved  in  the  faid  city,  are  bound  every  Lord's 
day  and  every  principal  feaft-day  either  of  the  apofties  or 
others  whofe  vigils  are  faded,  to  pay  one  farthing  for 
^  every  jos.  rent  that  they  paid  for  theit  houfes  wherein 
they  dwelt. 

And  in  the  36  Hen.  6.  there  was  a  compofition  made 
between  the  citizens  of  London,  and  the  minifters,  that 
a  payment  (hould  be  made  by  the  citizens  according  to  the 
rate  of  3  s.  5  d.  in  the  pound  :  and  if  any  houfe  were  kept 
ill  the  proper  hand  of  the  owner,  or  were  demifed  with- 
out reservation  of  any  rent;  then  the  churchwardens  of 
tbe  pariOi  where  the  houfes  were,  (hould  fee  duwn  a  rate 
of  the  houfes,  and  according  to  that  rate  payment  (hould 
be  made. 

After  which  compofition  (o  made,  there  was  an  afl 
of  common  council  made  in  the  i^^  £dw.  4.  in  Lon* 
(Jon,  for  the  confifipaiion  of  the  bull  graotet]  by  pope 
J^icholas, 

But 
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But  the  citizens  of  London  finding  that  by  the  corn- 
inon  laws  of  the  realms  no  bull  of  the  pope,  nor  arbitral^ 
compofition,  nor  zSt  of  common  couikil,  coi^ld  bind  them 
in  fuch  things  as  concerned  their  inheritance ;  they  ftill 
wreflled  with  the  clergy,  and  would  not  condefccnd  to 
the  payment  of  the  faid  1 1  d.  by  the  year,  obtruded  upon 
them  by  the  addition  of  the  two  and  twenty  faints,  days : 
whereupon  there  was  a  fubmiffion  to  the  lord  chancellor 
and  divers  others  of  the  privy  council  in  the  time  of  king 
Hen.  8. ;  ai.d  they  made  an  order  for  the  payment  of  tithes 
according  to  the  rate  of  2  s.  gd,  in  the  pound;  which 
order  ^as  firft  promulgated  by  a  proclamation  made,  and 
afterwards  eiiablifhed  by  an  aA  of  parliament  made  in  the 
27  //.  8.  r.  21.  intitlcd,  **  An  ad  for  the  payment  of 
«^  tithes  within  the  city  and  fuburbs  of  London,  until 
*^  another  law  and  order  (hall  be  made  and  publiihed  for 
•*  the  fame."     Priviligia  Londini,  456,  7,  8. 

And  ten  years  after  this  another  law  and  order  was 
made,  by  the  fiatute  of  the  37  H.  8.  c.  i2.  as  followeth : 
Where  of  late  time,  contention  flrife  and  variance  hath 
rifen  and  grown,  within  the  city  of  London  and  the  li- 
berties of  the  fame,  between  the  parfons  vicars  and  cu- 
rates of  the  faid  city  and  the  citizens  and  inhabitants  of 
the  fame,  for  and  concerning  the  payment  of  tithes  ob« 
lations  and  other  duties  within  the  faid  city  and  liberties; 
for  appealing  whereof,  a  certain  order  and  decree  was 
made  thereof,  by  the  moft  reverend  father  in  God  Thomas 
archbifliop  of  Canterbury,  Thomas  Audley,  knight* 
lord  Audley  of  IVaUUn^  and  then  lord  chancellor  of 
England  now  deceafed,  and  other  of  the  king's  moft  ho- 
nourable privy  council ;  and  alfo  the  king's  letters  patents 
and  proclamation  was  made  thereof,  and  direded  to  tba 
faid  citizens  concerning  the  fame;  whereupon  it  was  af* 
ter  enaded  in  the  parliament  holden  at  Weftminfter  bj 
prorogation  the  fourth  day  of  February  in  the  twenty- 
feventh  year  of  the  king's  moft  noble  reign,  that  the 
citizens  and  inhabitanss  of  the  fame  city  fliould,  at  Eafter 
then  next  following,  pay  unto  the  curates*  of  the  faid  city 
and  fuburbs,  all  fuch  and  like  fums  of  lateey,  for  tithes 
oblations  and  other  duties,  as  the  faid  citiiAis  and  inha- 
bitants by  the  order  of  the  faid  late  lord  chMcellor, 
and  other  the  king's  moft  honourable  council, 'rjlbd  the 
king's  faid  proclamation,  paid  or  ought  to  havef  pm^rihj 
force  and  virtue  of  the  faid  order  at  Eafter  in  the^|t9r 
1535;  and  the  fame  payments  fo  to  continue  iirom  titne 
to  time*  until  fuch  time  as  any  other  order  or  |nr  filooM 
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he  made  by  the  king  and  the  two  and  chirtf  perlumhy  Ae 
kine  to  be  named,  as  well  for  the  fiill  cftaUiflunent  coa«> 
cerning  the  pajrment  of  all  titbet  oblatioot  ud  otltar  do* 
tie^  of  the  mhabitants  withio  the  faid  citj  fubttfhi  and  K* 
bert'iet  of  the  fame,  as  for  the  making  of  other  cede* 
fiaftkal  lawt  of  this  icalni  of  l:^land ;  and  rbat  every 
pet foff  denying  to  pay  as  is  aforefaid,  fhouM  bf  the  co 
Bland  mem  of  the  mayor  of  London  f<iff  the  tiiae  bi ' 
be  committed  to  prifon,  there  to  remain  until  fiich 
as  he  Ihouid  have  sgr  •  d  with  the  curate  fock  a  faid  t^ihct 
•t^lations  and  other  duties  as  is  aforefatd,  as  in  the  laid 
ad  mure  plainly  appeareth :  fince  which  aA,  divcra  va« 
risnces  contentions  and  ilrifcs  are  newly  arifaiaad  growst 
between  the  faid  parfons  vicars  aini  curates  and  the  faid 
citiMns  and  inhabitants,  touching  the  payment  of  the 
tithes  oUaiionsand  other  duties  by  reafoo  of  certain  wards 
and  terms  fpecified  in  the  faid  order,  which  are  not  <a 
l^ainly  and  fully  fet  forth,  as  is  thought  convenient  and 
Bieet  to  be;  for  appeafing  whereof,  as  well  the  Cud  par* 
fern  vicars  sad  curates,  as  the  faid  citimcns  and  iahabit- 
ants,  have  c  impromitted  and  put  tbemfelvei  to  ftand  lo 
fuch  order  and  decree  touching  the  premifes,  as  fliaU  be 
atade  by  the  faid  right  reverend  father  in  God  and  ike 
(sveral  other  perfons  here  under  mentioned,  for  a  final 
ead  and  conclufion  to  be  had  and  made  touching  the  pre- 
mifes  for  ever  :  And  lo  the  intent  to  have  a  fu  J  peace  and 
perfed  end  between  the  faid  parties,  their  heirs  and  fac* 
ctffiirs,  touching  the  faiJ  tithes  oblations  and  other  duties 
for  ever,  it  is  eoaSed,  that  fuch  end  order  and  dtre^ioa 
aa  (bail  be  made  by  the  forenamed  archbifbop  and  the  fe» 
vera)  other  persons  as  afore  faid,  or  any  fix  of  them,  before 
the  firft  day  of  March  next  enfutng,  concerning  the  pay- 
osent  of  tithes  oblations  and  other  duties  within  the  (aid 
ciiy  and  the  liberties  thereof,  and  inrolled  of  record  ia 
the  high  court  of  chancery,  thall  ftand  remain  and  be  as 
an  ad  of  parliament,  and  (bail  bind  as  well  all  citiaena 
and  inhabitants  of  the  faid  city  and  liberties  for  the  time 
being,  as  the  faid  parfons  vicars  curates  and  their  fuc* 
ce&rs  for  ever,  arcorc'tog  to  the  cSc6t  purport  and  ea* 
teat  of  the  faid  order  and  decree  fo  to  be  naade  and  in* 
rolled  ^  and  that  every  perfon  denying  to  pay  any  of  hn 
tithes  oblations  or  other  duties,  contrary  to  the  (aid  de* 
cree  (b  to  be  made,  (hall  by  the  commandment  of  the 
mayor  of  London  for  the  time  being,  and  in  hia  default 
or  nrgl'gence  by  the  lord  chancellor  of  England  for  the 
time  btnigy  be  comautvcd  lo  prifon^  ihae  lo  reoiaio 
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tin  fildb  time  at  be  hath  agreed  with  the  curate  for  the 
feme. 

Which  decree  made  in  purfuance  hereof  is  as  fol* 
loweth :  viz. 

(1)  yff  touching  tbi  payment  of  tithes  in  the  city  ef  Lon^ 
don»  and  the  iiherties  ef  the  famt^  It  is  fully  ordered  and  de* 
ttttd  6y  the  mejl  reverend  father  in  God  Thomas  archbijhop  ef 
Canterbury  primate  and  metropolitan  of  England,  Thomat 
^^  Wryothefly  hrd  chancellor  of  England^  William  Urd 
St.  John  prefident  of  his  majejlys  council  and  lord  great  mafier 
9f  bis  majeftys,  boufebold^  John  lord  Ruflel  lord  pfivy  ftal^ 
Edward  earl  of  Hertford  lord  great  chamberlain  of  England^ 

fobn  viliount  Lille   high   admiral  of  England,  Richard 
lifier  Mgbt  chief  juftice  of  Ensland^  and  Roger  Cholmely 
inigbt  chief  baron  of  bis  majejlys  exchequer^  this  twenty^ 
fourth  day  of  February  in  the  year  of  our  lord  «54$9  accord" 
ing  to  tbifiatute  in  fuch  cafe  lately  providedy  that  the  Citizens 
nnd  inhabitants  of  the f aid  city  and  liberties  thereof  for  the  time 
ieingt  (bail  yearly  without  fraud  or  covin  for  ever  pay  thtir 
titbn  to  the  par  Jons  vicars  and  curates  of  the  f aid  city  and  their 
/^Cffirsfor  the  tirfie  beings  afte^  the  rate  hereafter  foUawing^ 
that  is  to  wity  Oftvry  lOi.  rent  by  the  year^  of  all  boujoi 
Jbaps  wareboufes  cellars  fiables  and  every  of  them^  within  the 
faid  city  and  liberty  thereof^  1 6j  d.     And  cf  every  to  s.  rgni 
ty  tbi  year  ZSmt^d,\  and  Jo  above  the  rent  of  %o  s»  by  the  year 
afanding  from   lOi.  to  los.  according  to  the  rate  afore^ 
faid.  ;  . 

(2)  Item,  that  where  any  leafe  is  or  Jtmll  be  made  of  any 
dwelling -houfe  or  houfesj  Jhops^  warekokfes^  cellars^  or  ftabUs^ 
or  any  of  them^  by  fraud  or  covip^  referving  lefs  rent, than  bath 
been  accujlomed  or  is  \  or  where  any  fuch  leoje  Jhall  be  metdi 
without  any  rent  referved  upon  the  fame  ^  by  reafon  of  any  fine 
wr  iuiome  paid  beforehand^  or  by  any  other  fraud  or  covin  ;  in 
ovary  fsub  cafe^  the  tenant  or  farmer  ftyaU  pay  fur  bis  tithes  of 
ibe  fame^  after  the  rate  aforofaid^  according  to  the  quality  §f 
fiecb  revts.  as  the  fame  Were  la  A  letton  for  without  fresud  or 

iovin  before  the  making  of  /ucb  leafe. 

(3)  Item,  that  every  oumtr  or  inbet  itor  of  any  dwellistg 
haufi  or  baufes^  JhopSy  wesreboufes^  cellars^  or  JlabUs^  inbabii* 
img  or  occupying  the  fame  binfjf,  JbaU  pay  after  fuch  rate^ 
etceording  to  the  quantity  of  fuch  yearly  rent  as  the  fame  was  la/I 
lettenfoTy  without  fraud  or  covito. 

(4)  hem  f  if  any  per/on  bath  taken^  or  hereafter  flsall  take 
any  moafi  or  manfion  plate  by  leafe^  and  the  taker  thereof^  bit 
executors  or  .ajfigns^  doth  or  /ball  inhabit  in  any  part  thereof^ 
and  batb  within  eight  years  laftpafl  before  this  order,  or  hero* 
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afier  Jhall  let  $ut  the  rtftdue  of  the  fami\  in  fuA  caft^  ihi 
principal  fajmer  or  farmers  or  firjl  iaker  or  takers  thertof^ 
their  executors  or  a£}gns^  fhall  pay  their  tithes  after  the  rate 
abovifaidy  according  to  the  quantity  of  their  rent  by  the 
year. 

(5)  Jnd  if  any  perfon  Jhall  take  divers  manfim  houfes^ 
fiopsy  warehoufis^  cellars ^  or  Jlables  in  one  hafe^  end  jhall 
let  out  one  or  more  of  them^  and  fhall  keep  one  or  more  in  his 
won  hands ^  and  inhabit  in  the  fame ;  the  f aid  taker ^  and  his 
executors  or  ajfignsy  Jhall  pay  their  tithes  after  the  rate  above- 
faidy  according  to  the  quantity  of  the  yearly  rent  of  fueb  man* 
Jion  houfes  or  houfe  retained  in  his  own  hands ;  and  his  affig^ 

nees  of  the  reftdue  of  the  faid  manfton  houfe  or  houfes^  fUd 
pay  their  tithes  after  the  rate  abovejaidj  according  to  the  quan* 
tity  of  their  yearly  rents, 

(6)  Item,  if  fuch  farmer  or  farmers^  or  his  or  their 
aj/ignsy  of  any  manfton  houfe  or  houfeSy  wareh'oufesy  JhopSy 
eellarsy  or  JiahleSy  hath  at  anf  time  within  eight  years  la  ft 
pojls  or  Jhall  hereafter  let  over  all  the  Jaid  manfton  houfe  or 
houfes  contained  in  his  or  their  leafcy  to  one  or  more  ferfmti 
the  inhabitantSy  leffeeSy  or  occupiers  thereof^  fhall,  paf  their 
tithes  after  the  rate  of  fuch  rents  as  the  inhabitant Sy  UffiiSy  or 
occupier  Sy  and  their  afftgns  have  been  or  Jhall  be  charged  withal^ 
without  fraud  or  covin. 

(7)  Item,  if  any  dwelling  houfe  within  eight  years  lajl  paft 
wasy  or  hereafter  fhall  be  converted  into  a  waroboufoy  fiore* 
houfcy  or  fuch  like  \  or  if  a  warehoufe^  Jlorehoufcy  or  fuch 
likey  within  the  fuid  ei^ht  years  was,  or  hereafter  fhall  be 
converted  into  a  dwelling  houfe ;  the  occupiers  thereof  JhaU 
pay  tithes  for  the  fame  ^  afttr  the  rate  above  declared  of  man^ 
fion  houje  rents* 

(8)  Item,  that  where  any  perfon  Jhall  de mi fe  any  dyehoufe 
or  hewhoufe^  with  implements  convenient  ani  neceffary  for 
dying  or  breivingy  referving  a  rent  upon  the  fame y  as  well  in 
refpeSl  of  fuch  implement 5 y  as  in  refpeSl  of  fuch  dyehouje  or 
hewhoufe  ;  the  tenant  Jhall  pay  his  tithes  after  fuch  rate  as  is 
abovefaidy  the  third  penny  abated  :  And  every  principal  houfe 
or  houfes y  with  key  or  wharfs  having  any  crane  or  giket  be* 
longing  to  the  jame^  flyall  pay  after  the  like  rate  of  their  rents 
as  is  aforefaidy  the  third  penny  abated  i  and  the  other 
wlarfs   belonging  to  houfes  having  no  crane  or  gibety  fhall 

fay  for  tithes  as  flmll  be  paid  for   manfton  houjes  in*  form 

(if tr  if  aid* 

(9)  Item,  that  where  any  monfton  houfe  with  a  fhop^  Jla* 
bUy  itareboufe^  wharf  with  crane ^  timber  yatd^  teinter  yari^ 
or  gar  din  belonging  to  the  Jame^  or  as  parcel  of  the  Jam  fy  is 
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r^UH  dUupM  hg^hir  ;  if  the  fame  hi  henaftgr  fivifii- 
r  dividid^  §r  at  iwy  timi  within  eight  years  laji  paft  werg. 
iVirii  §r  diwded^.thm  the  farmers  or  occupiers  tbereef  fi>alL 
imffucb  tithes  as  is  abwefaid  for  fucb  JbopSj  ftabU^  warehoufes^ 
ifbarfwlth  craney  timber  yard^  teinter  yard^  or  garden  afmre^ 
^ittdjfo  fevered  or  divided^  after  ibi  rate  of  their  fevtral  rents 
\birivpon  referved. 

(lo)  Item,  that  the  faid  citizens  and  inhabitants  Jhall  pay 
\boir  tithes  quarterly ^  that  is  to  fay ^  at  the  feaft  of  Eafter^ 
\h€  nativity  ^f  St.  John  Bapiift,  the  feaft  of  St.  Michael 
xha  archangel,  and  the  nativity  of  our  Lord,  by  even  per-' 
tionsm 

(il)  Item,  that  every  boufeholder  paying  lO/.  rent  or 
abive,  Jball  for  him  or  her  falf  be  difcbarged  of  their  four 
offering  days ;  but  his  tvife^  children^  fervants,  or  others 
of  their  family,  taking  the  rights  of  the  church  at  Eafler^ 
fimllpay  2  d.for  their  four  offering  days  yearly. 

(12)  Provided  alwoys,  and  it  is  decreed,  that  if  any 
baufe  tvbicb  hath  been  or  hereafter  Jball  be  letten  for  10  s. 
rent,  by  the  year,  or  more,  be  or  hath  been  at  any  time 
Vfiehin  eight  years  laJi  paji,  or  hereafter  fhall  be  divided 
asod  leafed,  into  fmall  parcils  or  '  members^  yielding  Ufi 
yearly  reeit  than  10  s.  by  the  year',  the  owjner,  if  he  fhall 
dtcell  in  any  part  of  fuch  hovfe,  or  elfe  the  principal  leffee 
(if  the  owner  do  net  dwtil  in  feme  part  of  the  fame)  fhall 
pa^  for  the  tithes  after  fuch  rate  of  rent,  as  the  fami 
houfe  was  accufiomed  to  be  letten  for  before  fuch  divifion 
or  dividing  into  parts  or  membtrs ;  And  the  under  far» 
iners  and  leffees  to  be  dif charged  of  all  tithes  for  fuch  fmall 
parcels  parts  or  members,  rented  at  lefi  yearly  rent  tham 
10  s»  by  the  year  without  fraud  or  covin,  paying  ^d*  yearly 
forfot$r  offering  days* 

(13)  Provided  always,  and  it  is  decreed,  that  for  fuib 
gardens  as  appertain  not  to  any  manfton  houfe,  and  which 
any  ptrfon  holdeth  tn  his  hands  for  pleafun,  or  to  his  own 
ufe\  tbi  perfon  holding  the  fume  fhall  pay  no  tithes  for  thefamom 
But  if  any  perfon  which  Jhail  hold  any  fuch  gardtn,  containing 
half  an  acre  or  more,  fhall  make  any  yearly  profit  thereof, 
by  way  offale ;  he  fhall  pay  tithes  for  the  fame  after  fuch  rate  of 
bis  Tint,  as  is  herein  firfi  above  fpecified. 

(14)  Provided  alfo,  that  if  any  fuch  gardens  now  being  of 
tbi  quantity  of  half  an  acre  or  more,  be  hereafter  by  fraud  or 
covin  divided  into  Itfs  quantities-,  then  to  pay  according  to  tbi 
rate  abavefaid. 

(15^  Provided  always,  that  this  decree  fhall  not  extend  to 
the  houfes  of  great  men^  or  noblemen^  or  noblewomen,  kept 
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f^ft  bmft  paid  n9  iitbis^f§  bmg  #i  fAff  JUtLJk 
Un:  u$r  t§  any  halU  9f  crmfii  §t  emt^mim^  fo  km^  m  ^h 
ktfi  umUitem^  f$  tbat  tbifmm  tdb  m  timm  ftt/i  imm  mm  tfii 
Up€f€ny  hikes. 

(i6)  Pr§viMalumfSt  mid  nisdmmi^  Am^Mifn/tm 
mrdtr  and  d»€rie  flmll  n$i  in  awj  wiji  eximd  H  JrW  9r  iimp 
mmf  Jbidsy  ftahla^  aibrs^  timiir  ymrds,  wwr  $mmi«t  ja^ 
vAiib  wiTi  mtvir  f^nul  of  4my  dwMfg  bmfi^  mar  kJmf^ 
U  mny  dtvMng  bamfe,  nor  hmm  Am*  mumfhami  m  fmy  may 
trthii ;  imi  that  thi  fmd  ctihuiti  mmd  inkmkiimaii  JbmH  thmf 
hi  quit  tf  fajmeui  rfmny  titbis^  ms  it  hmib  batm  mftd  maims* 
tu/toand. 

(17)  Pravidid  aifi^  amd  it  it  daened^  that  m^ara  l^spm 
thorn  aftar  i6y.  in  the  10 1.  r§ni^  §r  itf  fym  tbmm  ix.  9dL « 
tbe^Qs.  nni^  hatb  ban  otst^fUmiid  to  hi  paid  far  tHkn  }  a 
facb  flaas  thg  faid  dtiuewt  and  inbMtamit  JhaU  fay  hmimdf 
afUrfaib  rate  as  batb  beta  aeeajioaud. 

( iS)  Iton,  it  is  al/o  dftrnd^  tbat  if  may  tmrimmtt  iamtn^ 
varff  arjirift  fi^ll  arife  in  tbi  faid  city  for  nan^paymumi  ofaaf 
iithis  %  ar  if  may  varianti  or  d§nbt  fiaU  arift  afam  tht  am 
kmawMgi  ar  divifian  of  any  ront  ar  tiibis^  witbin  ibo  Hhiftiu 
nf  tbo  faid  citj^  or  of  any  extent  or  affiJ/Snemt  tbaraof\  m  if 
may  dembt  arife  mpon  any  other  thimg  contained  wetbim  tbit  h^ 
areo  ;  then  afon  ampiaint  made  by  the  party  griavad^  to  tbo 
mayor  of  the  dty  of  London  Jar  the  time  beiagy  ibo  Ui 
meayar  by  the  admiee  ef  e^unfd  Jball  eall  the  pmrties  iafare  rniat^ 
and  mate  a  final  end  of  the  fame^  with  cofts  to  be  maomrded  by 
the  dijiretien  of  the  fatd  mayer  and  bis  affiflants^  mieardiag  to 
the  inttnt  and  purport  oftbii  prefent  deern. 

(19)  And  if  the  mayor  jhoU  not  tnake  an  end  thereaf  wdh^ 
in  two  months  after  complaint  t§  bim  tnade^  ar  if  amy  of  tbaUtd 
parties  find  tkemfehts  aggrieved:  the  lord  cbmnceikr  of  £iig* 
land /tr  the  time  beings  vpon  complaint  to  bim  made  witSm 
three  mof^tbi  then  teext  foUawing^  /ball  make  am  end  in  thafamm^ 
nnth  fmih  c§fts  to  be  awarded  as  fisall  bo  thoaghe 
acrorOfng  to  the  inteht  and  purpart  ef  the  fnd  doereo, 

(20)  Provided  mlwayty  tbat  if  any  perfon  take  mmy 
fjr  a  lift  rent  tb^n  it  vfos  acatfiomed  tf  to  lettemfor^  by 
of  great  ruin  or  decay^  bnming^  orfnch  like  ocemfians  ar  masfar^ 
tunes ;  ftuh  perjon^  tis  execmtcrs  or  erfftgns,  fi>aUpmy  tithm  amby 
after  the  rcte  tf  the  rent  referved  in  bis  leafe^  amd  wotoo  otkor'^ 
msje^  as  Irng  as  the  fame  leaft  fbM  endure. 

(\)  Of  every  10  /.  rent  by  the year^  It  was  icfohred»  fli 
the  cafe  of  Dr.  Meadbomfe  aoaiiift  Dr.  Tayler^  that  a  rmc 
for  half  a  year,  and  afccrwardt  for  another  half  jrcar,  k  a 
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fcirly  rent,  or  a  rem  by  the  year,  within  the  meaning  of 
Ikia  /decree.     Ncy^  1 30. 

0/  all  houfis]  In  the  cafe  of  Gran  and  Piper ^  E.  34 
Bli%*  it  was  ftfggefted)  in  order  to  hinder  the  granting  ok  \ 
confultation,  that  the  houfe  belonged  to  a  priory  which 
waa  difcharged  of  tithes  by  bull.  But  the  court  replied, 
that  by  the  common  law  houfei  paid  no  titheg ;  and  the 
tight  in  the  prefent  cafe  fubfifting  immediately  upon  thia 
ftatttte,  which  lays  them  upon  every  houfei  no  exempiioa 
ihall  be  allowed,  but  to  fuch  houfes  aa  are  fpecially  ex* 
capted  by  the  ftatute  itfelf.     Cro,  Eliz.  279. 

(2)  By  rga/M  »/  any  fim  or  inc^mt  paid  bifonband^  «r  hy 
any  9tber  fraud  er  atvin.  M.  5  fa.  Skidmmrt  and  Ein 
^aimiffih  in  a  prohibition  againft  Bellj  parfon  of  St.  Mi* 
chad  Queen-  hiihe  in  London  ;  the  cafe  wss  this :  The 
laid  paifon  iibtlled  before  the  chancellor  of  London  foe 
the  tithei  of  an  houfe  railed  the  boar's  head  in  Bread* 
ftreec  in  the  faid  parifli^  the  ancient  farm  rent  whereof 
waa  5  L  at  the  time  of  the  faid  decree  and  aUer ;  and  that 
of  itfte  i  new  leafe  waa  made  of' the  faid  houfe,  rendering 
the  rent  of  5I.  a  year,  and  over  that  a  great  income  or 
fine,  which  was  covenanted  and  agreed  to  be  paid  yearly 
at  the  fame  day  ;  that  the  rent  was  paid  as  a  fum  in  grofs, 
WA  that  to  much  rent  might  have  been  referved  for  the 
liaid  bouiie,  «a  the  rent  referved  and  the  fum  in  grofs 
•■lOttlited  unto}  which  refervation  and  covenant  were 
SMidc  to  defraud  the  faid  parfon  of  the  tithes  of  the  true 
rent  of  the  faid  houfe,  which  to  him  did  appertain 
hy  the  purport  and  true  intention  of  the  faid  decree* 
And  in  this  cafe  four  points  were  refolved  by  the  court : 
I*  If  fe  much  rent  be  referved,  as  was  accuftoroed  to  be 
paid  at  making  of  the  faid  decree  (whatfoever  fine  or 
incose  be  paid),  that  the  parfon  can  aver  no  covin  % 
for  the  words  of  the  decree  be,  <*  Where  any  leafe  is  or 
^  fliall  be  nnade  of  any  dwelling  houfe  by  fraud  or  covin, 
^  in  referving  lefs  rent  than  hath  been  accuftomed :" 
lb  9a  if  the  accuftomed  rent  be  referved,  no  fraud  can  be 
alledged  1  for  the  fraud  by  the  decree  is,  when  lefler  rear 
ahan  waa  then  accuftomed  to  be  paid  is  referved,  or  if  00 
innt  at  ail  be  referved,  for  then  tithe  (hall  be  paid  ac* 
coffding  to  the  rent  that  then  was  laft  before  referved  Co 
be  paid.  So  as  the  decree  confifteth  upon  four  pointa-i 
Crft,  where  the  accuftomed  rent  w^  referved  \  fecondly, 
wfa^re  the  rent  was  increafed,  there  the  tithes  (hould  be 
paid  according  to  the  whole  rent;  thirdly,  where  lefler 
nai  Wfta  referved ;  and  fourthly,  where  no  rent  was  <«* 
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ferved,  but  had  been  formerly  referred.  And  tbit  aAafld 
decree  were  very  beneficial  for  the  clergy  of  Londodf' 
in  refpeft  of  that  which  they  bad  before.  And  the  de« 
fendant  in  his  libel  confefleth,  that  the  aticuftomed 
rent  was  referved  ;  and  therefore  no  caufe  of  fuit.  i.  le 
was  rpfolved,  that  as  to  fuch  hoofes  as  were  oeter 
letten  to  farm,  but  inhabited  by  the  owner,  this  it 
cafus  omiflTus,  and  (hall  pay  no  tithes  by  force  of  the 
decree.  3.  It  was  refolved,  that  where  the  decree 
faith,  **  Where  no  rent  is  referved  by  reafon  of  any 
*'  fine  or  income  paid  beforehand  ;'*  albeit  no  fine  or  in- 
come  be  paid  in  that  cafe,  yet  if  no  rent  be  referved,  the 
parfon  (hall  have  his  tithes  according  to  the  decree;  for 
that  is  put  but  for  an  example  or  caufe,  why  no  rent  is 
referved  ;  and  whether  any  fine  or  income  were  paid  or 
no,  is  not  material  as  to  the  parfon.  4.  It  was  refolved, 
that  the  parfon  could  not  fue  for  the  faid  tithes  in  the 
ccclefiaftical  court ;  for  that  the  zA  and  decree  that  raifed 
and  gave  thefe  kind  of  tithes,  did  limit  and  appoint  bow 
and  before  whom  the  fame  fliould  be  fued  for,  and  did  ap* 
point  new  and  fpecial  judges  to  hear  and  determine  the 
lame.  And  in  the  end  it  was  iawarded,  that  the  prohi^* 
bition  fhould  Aand.     2  In/l.  66o. 

(18)  UpM  complaint  made]  In  the  aforefaid  cafe  of  Dr« 
Meadhoufe  and  Dr.  Taylor ^  it  was  held  bf  the  court,  that 
the  complaint  ought  to  be  in  writing  (and  not  by  word  of 
mouth  only),  in  the  nature  of  a  monftrans  de  droit  declaring 
all  the  title.     Nojy  130. 

To  thi  mayor]  Purfuant  to  the  aforefaid  cafe  of  Skid* 
more  and  Eirt^  divers  prohibitions  have  been  granted 
(when  tithes  were  fued  for  upon  this  ftatute)  to  the  eccle- 
fiaftical  court.  But  when  it  was  pleaded  in  the  year  1658^ 
that  the  right  of  tithes,  upon  the  foundation  of  this  a^i 
could  not  be  cognizable  in  the  exchequer,  by  reafon  of 
the  provifion  therein  made  for  determining  of  all  con<- 
troverfies  before  the  lord  mayor  or  lord  chancellor ;  it 
was  held  clearly  by  the  barons,  that  the  court  of  exche* 
quer  had  jurifdidion  in  the  caufe,  becaufe  the  aA  had 

no  negative  words  in  it. Upon  which  Dr.  Gibfon 

fhrewdly  o'^ifervea,  that  if  affirmative  words  will  not  ex- 
clude the  temporal  court,  ic  may  be  hard  to  find  a  good 
reafon,  why  (according  to  the  foregoing  judgments)  thej 
ihould  exclude  the  fpiritual  court.     Gibf.  I223t 

After  all,  notwithftanding  this  fettlement  by  the  afore« 
faid  decree,  divers  prefcriptions  for  the  payment  of  lefler 
rates  than  the  parfons  might  require  by  the  faid  fettle- 
ment. 
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meat  [ti  to  pay  lot.  for  the  tithe  of  an  bouTc,  altho' 
Ibe  tent  therecif  wii  40  1.  a  year  or  more)  have  been  gain- 
ed and  allowed  {e).  But  upon  tbe  occalton  of  the  fire  in 
Z^ndon  in  the  year  1666,  as  to  the  ctaurchet  and  houfes 
thereby  confumed,  another  ftaiute  wai  made,  namely, 
the  aa  If  23  C.  a.  ;.  15.  which  is  as  followeih  i  fP'tteriai 
tht  tithii  in  thi  eilj  ef  London  wtri  Itviid  and  paid  with 
griat  iniqualiijt  and  art  ftace  ibe  iatt  drieiful  jirt  ihirt,  in 
tht  Ttbuiiding  of  tbe  famty  by  taiing  auiay  ef  feme  beiiffSf 
alttring  tht  faundatitni  afmaity,  and  ibe  mnu  triiling  tf  oibtri, 
J»  difirderid,  that  in  caje  ibtffbauld  ml  far  the  time  1$  comg 
be  reduced  t»  a  ciriainty,  many  ctntrtvir/ut  end  fuitt  if  law 
might  thtnct  arift :  it  it  ibtrr/ere  tmaSed  that  tbe  annual  cer- 
tain tithes  nf  the  parijhei  -within  tbe  faid  city  and  liberties 
tbereiff  uibtfi  tburcbei  have  been  dtmalifhid^  ir  in  part'tan- 
fumed  by  the  late  fire,  and  which  faid  p:.rijhei  by  virtue  efan 
ail  if  ibis  prtfent  parliament  remain  and  centinu*  finglt  as 
btrttafert  they  were^  er  art  ij  tbt  faid  ail  annexed  ir  united 
iatt  tie  parijb  refptHivtly,  fhall  be  ai  f»ll»we:b  \  that  it  tt 
/ay,  tbt  annual  certain  titbit,  or  fnm  »f  maney  in  Heu  ef 
titbit. 

(i)  O/fi&f/tdrty&tf/Alhaltows  Lombard-flrect    no). 

(2)  0/St.  Bardiolomew  Exchange  -  lOol. 

(3)  O/St.  Bridget,  oAtfj  Brides       -         -         120I. 

(4)  0/"St.  Bcnnet  Finck  -  -  IDOI, 

(5)  Of  Si.  Michael  Crooked-lane  -  100 1. 
f6}  O/St.Chrillopher              -             -  laol. 

(7)  0/Si.  Dionis  Itark-cKbicb  -  120I. 

(8)  Of  St.  Dunftan  in  the  caft  -  aoo  I. 

(9)  0/-St.  James  Garlick-bylhe  -  lOO  I. 
fio)  O/St.  Michjel  Coinhill  -  '  -  140I. 
(ii)  fTYSc.  Michael  fiafliOiJW          .          ijzl.  lis. 

(12)  C/ St.  Margaret  Loihbury  •  100). 

(13)  C>/St.  Mary  Aldermanbury  -  150I. 
(U)  Of  St.  Miriin  Ludgate  -  -  160 1. 
(is)  0/St.  PererCornhiil           -            -             iiOl. 

(16)  C/St,  Siephcri  Colcn>an-(lreet  -         1 10 1. 

(17)  0/St.  Sepulchre  -  -  200I. 
(18}  0/Alhallows  Bread-areet,<i.iiSt.  John 

Evangelill  ...         140!. 

(19)  Cy  Alhallows  the  grett,  flii^Alhallow) 

the  lefs  •  .  .  200 1. 

(()  Thefe  are  cnnGrmed  by  ^  I7  of  the  decree.  See  Benmet 
V.  Trtpfai,  Gill.  Sf.  Ref.  I()L.  8  Fin.  Ab.  56S.  B*ni.  106. 
a  Bra.  P.  C.  439. 

Voj..  III.  O  0  (JO)  0/ 
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(90)  0/iu  Albtn  Wood^ttntt^mtiU,  Okmi 

Silver- ftrcet  -  *  ff7#L 

(it)  0/  St.  Anne  snd  Agatt*  ««tf  St.  Jikn 

Zachary  -  •  T40L 

(12)  O/St.  Auguftine,  am^ St.  Faith  -         ijtl. 

(23)  0/  St.  Andrew  Wardrobe,  mtd  St.  AoK 

BUckfriars  -  -  140  k 

(24)  Of  St.  Antholin»  tfw^Su  John  Baptift    •     Jtot 

(25)  0/  St.   Bennet    Grace-churdH    mtid  Si. 

Leonard  Eaficheap  «  140L 

(26)  0/Sx.  Beiinet  Paula«wbarf»  #«iSt.  Peter 

Pauls- whaif        •         •         •         «         icol. 

(27)  0/  Chrift-church,  «W  St.  Leonard  FoT* 

ter-lane  •  •  .  200  L 

(28)  0/Si.  Edmond  the  king,  andSu  Nicholas 

Acont  -  -  180 1. 

(29)  0/  St.  George  Botolph^lane,  and  St.  Bo- 

tolph  BiUingrgace  *  180  L 

(30)  0/  Laurence  Jury,   and  St.   Magdalen 

Milk-Oreet  •  •  I20l. 

(31)  0/  St.  Magnus,  and  St.  Margaret  Ne«r 

Fifli-fireet  *  •  170 1. 

(32)  0/  Sr.  Michael  Royal,  and  St.  Martin 

Vintry  .  -  140  L 

(33)  Of  St.  Matthew  Friday-ftreet,   and  Sr. 

Peter  Cheap  •  *  150!. 

(34)  Cy^St.  Margaret  Pattont,  and  St.  Gabriel 

Fenchurch         •  •  -  1 20 1. 

(35)  0/St.  Mary  at  Hill,  and  St.  Andrew  Hub- 

bard  •  -  -  120 1* 

(36)  0/  St.  Mary   Woolnotb,  and  St.   Mary 

Woolchurch  -  -  160I. 

(37)  Of  St.  Clement  Eaflche^rp,  and  St.  Mar- 

tin Orgars  <-  •  140 1. 

(38)  Of  St.   Mary  Ab-church,  and  St.  Law- 

rence PouQtney  •  -  120 1* 

(39)  Of  St.  Mary  Aldermary,  «iri  St.  Thomaa 

ApoOle  -  -  .         1501* 

(40)  Of  St.  Mary  le  B(»w,  St.  Pancrafs  Super- 

lane,  and  Alhallows  Honey  lane         -      200)* 

(41)  Of  Si    M.ldred    Poultry,   and  St.   Mary 

Cole  church  -  -  iyol» 

(42)  Of  St.    Michael    Wood-ftreet,    and  St. 

Mary  Sta.ning  -  .  100 1* 

(43)  ^St  Mildred  Bread- flrcet,  tf»i/ St.  Mar- 

garet Mofes  -  •  i^ol* 

(4O  0/ 
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(44)  0/  Si.  Michael  Queenhytb,  0ul  Tiinity  160  U 

(45)  0/St.  Magdalen  Old  FUb-Breet,  ami  St. 

Gregory  -  -  1 20 1. 
(46;  0/   St.   Mary  Somerret,  and  St.  Mary 

Mounthaw  '^  -  iiol« 
(47}  0/Si.  Nicholas  Coleabby,  and  St.  Nicho« 

lasOlaves  •  -  1 30 1. 
(48)  0/  St.  Olave  Jewry,  and  St.  Martin  Iron* 

monger- lane  -  •  120L 
(49}  0/  St.  Stephen  Walbrook,  and  St.  Bennet 

Sheerhog          -             -                 •  lOoU 

(50)  0/St.  Swythin,  and  St.  Mary  Bothaw  1401, 

(51)  Q/'St.  Vedaft,  alias  Fofter's,  aad  St.  Mi- 

chael Quern                -                •  i<So  1. 

f.2. 

ffliicb  refpt&ivi  fumi  $fm$niy  to  hi  paid  in  lieu  rf  titUi 
within  tbt  faid  refptRivi  pafijhesy  and  ajfiffki  as  htniu  af* 
Or  is  diri^id^  Jhall  hi  the  refpiSivi  artain  mmual  mainU* 
nana  (over  and  abov$  gUhes  and  pirquijitesy  gifts  and  hequefis 
i§  tbi  refpi^iivi  parfon  vicar  and  curau  $f  any  parifofor  tin 
time  hiing^  or  to  their  fucaffbrs  rejpo^ivefyy  §r  t0  9tbers  fm: 
tbeir  ufe)  of  the  (aid  refpe^ivs  parfons  vicars  and  atrates^ 
who  Jhall  hi  legally  infiituted  induced  emd  admitted  into  tb^ 
rg/piiiive  parijbii  aforefaid.     f.  3. 

And  for  the  more  equal  levying  of  the  fame  upon  th^ 
feveral  houfes  buildings  and  other  hereditamenti  within 
the  refpedive  parilhcs,  a(&flments  were  ordered  to  be 
4nade  before  July  24,  1671,  upon  all  bonfes^  ft>ops^  waror 
bonfis^  and  cellar Sy  wharfs^  ktys^  cranes ^  watir-bonfes^  tofts 
§f  ground  (remaining  unbuilt )^  and  all  tthgr  beroditamonts 
whatfoevor  (except  parfmagi  or  vicarage  bonfes)^  thg  wMt 
rofpedlive  fum  by  this  a&  appointed^  or  fi  mncb  of  it  as  i$ 
more  than  what  each  impropriator  is  by  this  a^  injmmd  t§ 
allow,     f.  4,  5,  6,  7* 

And  three  tranfcriptt  of  the  aflcfiinents  were  to  b^ 
made;  one  to  be  depofited  amongft  the  records  of  tbr 
city,  another  in  the  regiftry  of  the  bifbop  of  Londoi^ 
and  another  in  the  parifli  veflry  refpedively,  for  a  perpe- 
tual memorial  thereof,    f  8* 

Tbo/nms  ajfejfed  to  be  paid  to  the  nfpeGivo  parfons  wears 
and  curates^  at  the  four  mofl  ufual  feafis^  to  wit,  at  tbi  an* 
nundation  of  the  hUJfed  virgin^  tbo  nativity  of  St.  John  Bap* 
tift,  tbi  feajl  of  St.  Michael  tbo  aubangil^  and  tbi  naiivity 
of  our  bUfid  Saviour ^  or  within  fourteen  Jays  after  each  of 
tbi  ftajls  aforefaid^  hy  equal  pennants  i  tbi  rojpiQiva  pay 
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ments  thiri9f  U  Uiin  and  e§mmiMCi  $iJf  jf9m  fmA  fixM 
as  the  incumbmt  p>aU  higm  U  ^fidaU  §r  fr$mcb  bs  tncumknim 

f.  9* 

Impr$priat$rs  Jhall  pay  what  b§ni  fih  the}  bant  mfitd  and 
aught  to  pay  t§  the  rrfieffivi  incumhentt  at  any  tiwa  hiftre  tbt 
Jaid  latifire ;  the  fame  t»  hi  tampmted  as  part  §f  iha  amaif 

nance  cf /nth  incumheni      f.  lO. 

Ana  if  any  inh  *hitani  /hall  refrfi  er  aegbH  t9  pay  U  tha  in^ 
tnmhent  the  Jum  opfenttd  ^y  him  to  he  paid  {the  faau  kiwg 
lau fully  demanded  urea  the  premifes)  ;  it  fhall  he  Imufid  far 
the  lord  may  or  ^  upon  cath  t9  he  made  he/ere  kttn  offuib  rtfafal 
or  negltSl^  to  grant  out  warrants  far  the  tffktr  or  pgrfen  aP' 
feinted  f$  eolith  the  fame  ^  with  the  affifiancf  af  a  tmpaile  in 
the  day  time^ '  to  levy  the  fame  hy  dijlrefs  and  fate  tftbe  go^ds  §f 
the  party  fo  refufing  er  negltiiing  ;  rejloring  te  the  aumr  the 
overplus  ever  an  I  aheve  the  Jaid  arrears  and  the  reafenahU 
char  get  ef  mf*king  fuch  diflrefs,     f.  1 1. 

And  1/  the  lord  mayor  Jhall  refufe  or  negUSl  to  execute  any 
of  the  powers  to  him  given  ly  this  a£f  ;  it  Jhall  he  lawful  for 
the  lord  chancellor  or  lord  keeper^  or  two  or  more  of  the  harens 
of  the  exchequer^  hy  warrant  under  their  hands  and  feals  re 
jpeGivelyy  to  do  and  perform  what  the  faid  lord  mayor  might 
or  ought  to  have  done  in  the  premifes,     f.  1 2. 

Provided^  that  no  court  or  judge^  ecclffiaflical  or  temporal^ 
Jhall  hold  plea  of  or  for  any  the  fum  or  fums  of  money  due  and 
owing  or  to  he  paid  hy  virtue  of  this  a£l ;  other  than  the  per  fens 
he^ehy  authorized  to  have  cegnizame  thtre^f :  nor  Jhall  it  he 
lawful  to  or  for  any  parfcn  vicar ^  curate  or  incumhent^  ts  an* 
vent  orfue  any  per  Jon  tijffjfed  as  aforcjaid  and  refufing  or  «/• 
gU^ing  to  pay  the  fame  in  any  court  or  courts^  or  he/sre  any 
judge  or  judges^  other  than  what  are  authorized  and  af'pointed 
hy  this  aH^  fvr  the  hearing  and  determining  of  the  f ami ^  in 
manner  af or efa id,     f.  14. 

Provided  a  l/Oy  that  it  Jhall  he  lawful  for  the  warden  andsni' 
ncr  camru  of  St.  Paul's,  parfcn  and  proprietors  of  the  reSfory 
of  the  parijh  of  St.  Gregory  afo^efaid^  to  receive  and  enjoy 
all  tithes  ehlations  and  duties  arijing  cr  growing  due  within  the 
faid  parijh^  in  as  large  and  heneficial  manner^  as  former  I)  they 
have  or  lawfully  might  have  done*     (.  1 5. 

In  tSe  cafe,  ex  parte  Savage  redor  of  the  united  pariffiet 
of  St.  Andrew  Wardrobe  and  St.  Anne  Blackfriars,  and  ex 
parte  ff^oed  redor  of  St.  Mtchael  Royal  and  St.  Martin 
Vintry,  which  came  before  lord  Harcourt  on  petition, 
OA,  ig,  1 713*  fetting  forth,  that  the  petitioner!  had  re- 
fpedivcly  demanded  of  the  inhabitanis  the  refpe£Uye  rates 
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aod  arrears  for  the  houfes  in  their  refpefiive  bocupttioiMi; 
but  they  refufed  to  pay  the  fame,  and  that  the  petitionera 
applied  to  Sir  Richard  Hoare,  lord  mayor^  for  fuch  warrants 
as  the  a6t  of  p»rlitnient  direded  him  to  grant  for  levying 
the  fatd  mcney,  and  he  refufed  to  grant  fuch  warrants;; 
wherefore  it  was  prayed  that  his  lordfhip  would  grant  the 
petitioners  his  warrant  to  levy  the  fevcral  fums  of  money 
fo  refpcdively  due  to  them,  by  didrefs  and  fale  of  the 
goods  of  the  defaulters.  Lord  Harcourt,  thinking  the 
matter  of  great  con(equence  to  the  London  clergy  in  ge- 
nera I9  as  no  fuch  complaint  fince  the  making  of  the  a£l 
had  been  before  made  to  the  lord  chancellor,  or  lord  keep- 
er of  the  great  feal,  or  to  any  two  of  the  barons  of  the 
exchequer,  deiired  the  affiftance  of  Mr.  Baron  Bury,  ai^d 
l^Ir.  Baron  Price  ;  and  on  the  2  E)ec.  following  it  came 
on  again  in  their  prefeoce,  when  it  appeared  that  feveral 
of  the  quarterly  fjms  claimed  by  the  petitioners  became 
due  and  in  arrear  when  the  houfes  flood  empty,  or  were  in 
the  poflVffion  of  former  tenants  or  occupiers  thereof; 
and  a  queflion  thereupon  arifing,.  whether  fuch  fums  fo 
aflefled  upon  the  feveral  houfes,  for  making  up  certain 
annual  fums  of  money  to  be  paid  in  lieu  of  tithes,  were 
become  a  fixed  or  real  charge  upon  the  houfes  whereon 
they  had  been  fo  aflefled,  fo  that  the  arrears  which  became 
due  in  the  time  of  former  tenants,  or  when  the  houfes 
were  empty,  might  be  levied  on  the  fucceeding  tenants,; 
the  further  confideration  of  the  petitions  was  adjourned  to 
Dec.  23,  upon  which  day  the  two  bardns  certified  their 
opioion,  that  by  the  flatute  the  fums  aflTefled  on  the  feve* 
ral  houfes  are  become  real  charges  upon  the  houfes,  fo  that 
the  arrears  which  ought  to  have  been  paid  by  the  former 
occupiers,  or  which  became  due  when  the  houfes  flood 
empty,  may  be  levied  by  diflrefs  and  fale  of  the  goods  of 
the  prefent  occupiers:  and  lord  Harcourt  declared  he  ia« 
tirely  concurred  in  opinion  with  the  barons,  and  that  the 
petitioners  were  at  liberty  to  apply  to  him  for  warrants  of 
diftrefles,  as  prayed  by  their  petition.     3  Aik.  639. 

And  in  the  cafe,  ex  parte  Croxall  minifter  of  the  united 
pariflies  of  St.  Mary  Somerfet  and  St.  Mary  Mountfliaw, 
Apr.  25,  1748  ;  where  the  lord  mayor  had  heard  the  par« 
ties,  and  was  of  opinion  not  to  grant  the  warrant,  and 
thereupon  it  was  urged  that  the  lord  mayor's  determine- 
tion  was  final,  and  nothing  further  could  be  done  ;  Iprd 
Hardwicke  faid,  that  the  lord  mayor's  determination  is 
final  only  in  cafes  of  appeal    brought   before  him,  but 
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here  the  cn\j  ift  he  hat  to  do  it  to  ifilic  hit  wirrtatft 
which  hiving  refufed  lo  do,  ihc  lord  chancellor  hch)  that 
he  had  jarifdidioii  to  inquitc  whether  the  lord  snayor  had 
done  right  in  refbfing  the  warrant,  and  if  of  opinion  the 
lord  mayor  had  done  wrong,  he  could  then  iffne  hit  own 
warrant  for  levying  the  afleflcnent.     Hid, 

[In  fome  places,  particularlr  in  the  neighbourhood  of 
London^  though  not  within  the  city,  and  therefore  not 
within  the  37  //.  8.  a  fun  of  money  it  paid  for  each 
houfe,  in  the  nature  of  a  msJwt  dmm^nJi.  Sec  fAisrt  lo* 
and  Dr.  Grant's  cafe,  11  Rs^  15.  In  Psc9ck  v.  Tiimgrjbf 
Bufih.  \o%,  it  appeared  that  this  payment,  which  was  ias« 
per  houfe,  was  the  only  provifion  for  the  vicar  of  Si,  &• 
wur*s  S^Mtbivsrk ;  and  the  court  decreed  an  account 
vtrithout  direding  an  ifiue.] 

For  the  ftipends  of  the  minifters  of  the  fifty  new 
churches,  provifion  is  made  by  the  feveral  ads  of  par- 
liament relating  thereunto,  to  be  raifed  from  the  duties 
on  coals. 

There  are  moreover  feveral  particular  ftatutet  for  pir- 
ticular  churches,  in  London  and  elfe where. 

After  ally  thefe  pecuniary  conipenfationt,  howeter  ret- 
ibnable  at  firft,  muft  in  proccfs  of  time  become  iafuffi- 
cf^nt,  as  the  value  of  money  decreafeth.  And  this  bath 
been  the  cafe  of  all  modus's  ;  which,  at  the  time  of  their 
tommencement  were  the  real  value  of  the  tithes.  Un 
fhe  other  hand)  it  muft  be  acknowledged,  that  the  pay« 
ment  of  tithes  in  kind  is  in  many  reipeds  troublefome 
and  inconvenient.  If  a  method  could  be  eftablifhed, 
that  the  minifter  (hould  receive  an  equivalent  durable, 
and  not  liable  to  diminution  by  the  fiuduation  of  money, 
the  people  generally  would  be  defirous  to  purcSiafe  their 
tithes  at  the  higheft  fuppofable  eftimation  ;  which  if  eon- 
ployed  in  a  purchafe  of  land,  the  value  thereof  would  cob* 
tinue  in  proportion  as  the  tithes  would  have  done,  for> 
afmuch  as  the  annual  reut  of  the  land  will  always  be  ac- 
cording to  its  produce. 


Form  of  a  leafe  of  tithes. 


pT^HIS  indenture  made  the  ■■  day  9/  1 

J-    ■  bitiveen  A.  B»  re£Ior  ef  the  parijb  ef 

the  county  of  —  of  the  one  part^  and  C.  D.  of 


the  farijb  of 


mmm 


>-•  Qnd  county  of 
8 


intheyeoT 

—  \n 

yeoman f  of  the 

otbtf 
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$ehir  forty  Witntjfeth^  that  tbi  fiud  A.B.  fff  and  in  <mfi* 
diTOtUn  of  the  rent  hereinafter  referved  and  idntaitudf  Hatk 
demiffdy  gr anted f  ahd  to  farm  kt^  and  ky  thtfe  prefenti  ehtb 
demtfe^  grants  and  to  farm  iet^  mnto  tke  /aid  C.  Db  his  exe* 
tutors^  adminifiratori^  and  nffigns.  All  and  all  manmer  of 
tithes  of  corn^  grain^  hay  and  herbage^  yearly  growing  in* 
creafing  or  happening  within  the  [aid  pari Jb  of  and  all 

profits  of  what  kindfoever  bolonging^to  the  tarfonage  or  reHory 
there  :  To  have^  hoid^  reatve^  and  take  all  and  every  tbi  faid 
tithes  and  pre  fits  unto  the  faid  C.  D.  his  executors  adtninipra" 
tors  ondaJ/ignSf  from  the  day  of  the  date  oftbefi  prefents^  for 
emd  during  and  unto  the  full  end  and  term  of  twenty^one  years 
from  thence  next  enfuingy  and  fully  to  be  compleated;  if  be  tbi 
faid  A.  B.  Jball  Jo  long  continui  renter  of  the  [aid  parijb  of 
■■    ■  Yitlding  and  paying  therefore  yearly  and  every  year  du^ 

ring  the  faid  iirm^  unto  tbi  faid  A.  B.  and  bis  ijfignSy  tbi 
rent  or  fum  of  ■  at  and  upon  the  days  — — —  by  evm 
mnd  equal  portions*  Providid  always^  that  if  the  faid  rent 
or  any  part  thereof  Jball  be  behind  and  unpaid  by  the  fpaa  of 
'  days  after  the  days  and  times  appointed  and  limited  for 

the  payment  thenofy  thon  this  prefent  demtfe  and  every  thing 
herein  contained  Jball  eeafit  dot er mine  j  and  be  void.     And  the 
faid  CD.  doth  for  bimfelf  bis  executors  adminiflrators  and 
afftgnsy  and  for  every  of  thom^  covenant  promifi  and  grant  to  and 
with  the  faid  A.  B«  bis  executors  and  adminifiratorSf  and  to 
emd  with  ivery  of  them  by  thefe  prefents^  that  he  the  faid 
C.  D.  his  executors  adminiflrators  or  ajfigns^  Jball  and  will 
from  time  to  time^  and  at  all  times  during  tbi  continuana  of 
this  dimifiy  well  and  truly  pay  andfatiify  the  rent  aforefaid^at 
tbi  days  and  times  aforefaid  appointed  for  the  payment  thereof; 
and  alfo  Jball  and  will  pay  and  difcharge  all  taxes  which  Jball 
be  impojed  upon  the  faid  demifedpremifes^  o^  in  refpe£l  there^^ 
by  a^  of  parliament  or  otberwfe*     And  the  faid  A,  B.  Jor 
bimfelf  his  executers  and  adminijirotorsy  and  every  of  tbim^ 
doth  covenant  promife  and  grant  to  and  with  the  faid  C.  D« 
bis  executor Sy  adminifirotors,   and  afftgnsy  and  to  and  with 
every  of  them  by  thefe  prefentSy  that  for  and  under  tbi  rents 
and  covenants   hereinbefore  referved  and  contained  on  the  pari 
of  the  faid  C.  D.  bis  executors  adminiflrators  or  affigns  to  hi 
paid  and  pet  formed^  hi  the  faid  CD.  bis  executors  admi^ 
nifhaters  and  ajfigns  fhali  and  may  have^  bold^  and  enjoy  the 
tithes  andpromijes  aforefaid^  and  evory  part  and  paral  thereof^ 
during  the  faid  term  hereby  granted,  wit  boat  any  let^  trouble^ 
moleftatiiUy  interruption^  or  denial  of  him  the  faid  A.  B.  or 
bis  ajftgnsy  or  any  other  perfon  or  perfons  claiming  or  to  claim 
by^  from^  or  under  him.     In  witnefs  wboreof  tbi  forties  to 
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tii/i  pre/mis  bdvi  iutircbangiahlj  fit  their  banii  andftaU  thi 
da^  andytar  fir  ft  aheve  writttn.  A.  B« 

Signed^  fialidj  and  dilivirtd  (haV'  C.  D. 

itig  tiinfirft  dufy  ftamped)  in  tbi 
frifmitf  £.  F. 

G.H. 

Note,  it  is  faid  generally  in  feme  books,  that  a  verbal 
leafe  of  tithes  is  not  gobd.  Others  fay,  that  tithes  may 
be  granted  for  ^one  year  without  deed,  but  no  longer. 
Others  diftinguifli,  and  fay,  that  a  grant  of  tithes  even 
for  one  year  is  not  good  by  way  of  leafe,  but  may  be  good 
by  way  of  fate.  Others,  to  the  like  purpofe,  affirnr, 
that  if  the  parfon  agrees  with  the  pariflitoner,  that  fuch 
parithioner  fliall  keep  back  his  own  tithes  for  a  year,  this 
is  a  good  bargain  by  way  of  retainer ;  but  if  he  grants  to 
him  the  tithes  of  another,  tho'  it  be  but  for  a  year,  it  is 
not  good  unlefs  it  be  by  deed.  Cr$.  Ja.  613.  i  R§!ts 
Rip.  174.    G^d.  354.  Freem.  Rep.  134.    2  Broxvnl.  17.  [d) 

And  by  the  feveral  damp  a£ls,  fuch  leafe  (for  whatever 
term  it  is  made)  mud  be  on  a  7  s.  ftamp. 

In  the  cafe  of  the  Archhijhop  of  York  and  Dr,  Haper 
againft  Sir  Miles  Stapleton  and  others,  Feb.  21, 1740;  the 
archbifliop  was  intitled,  in  right  of  his  fee,  to  the  redory 
of  Mitton  in  YorkDiire ;  and  granted  a  leafe  for  three  iiTet 
to  archdeacon  Hayter,  who  made  a  derivative  leafe  to  one 
Taylor.  And  this  bill  was  brought  by  the  archbifliop 
and  Dr.  Hayter,  for  an  account  of  tithes  in  kind,  and  to 
eftabliOi  the  cuftom  of  fetting  out  the  corn  in  (looks.  It 
was  objeded,  that  there  is  no  foundation  for  this  bill,  be* 
caufe  Dr.  Hayter  having  made  a  leafe  to  Taylor,  is  not  in- 
titled  to  any  account,  and  cannot  maintain  a  bill  to  efta* 
bli(h  a  cuftom  of  fetting  out  in  (looks  or  (lacks,  which  is 
a  mere  right.  By  the  lord  chancellor  Hardwicke :  I  am  of 
opinion,  the  bill  to  edabIKh  the  cuftom  is  well  brought: 
and  that  the  perfon  who  is  intitled  to  the  inheritance  is  pro- 


{d)  Tithes  may  be  leafed ;  bat  a  leafe  for  more  *tban  one 
year  mod  be  by  deed,  as  they  are  not  capable  of  livery  and 
feifio,  but  lie  mere!/  io  grant.  3  Bac,  Ab,  338.  where  it  is 
added,  that,  to  make  a  leafe  for  a  year  good,  it  ought  not  to 
be  entered  into  till  after  the  corn  ii  fown  ;  for  then  fach 
agreement  is  in  the  nature  of  a  fale  or  chattel  in  ejfe,  which 
needs  no  writing.  A  leafe  of  tithes  by  deed  **  for  all  the 
time  the  leiTor  (hould  continue  vicar/'  is  good,  as  an  eftaie 
for  life,  determinable  on  the  event  of  his  ceafiog  to  be  vicsr. 
Brewer  v.  HiUf  2  Anfi.  413. 

perly 


perly  made  t  party,  notwithftanding  the  tithes  themfelves 
were  out  in  leafe  at  the  time  for  which  the  account  ii 
prajred  ;  for  otherwifiP,  it  might  introduce  great  inconve* 
niencies  by  a  eollufion  between  the  lefleet  and  the  occu- 
piers ;  and  that  a  bill  may  be  even  brought,  without  pray^ 
ing  an  account,  to  eftabiifli  a  mtrt  right  only^-ippet^s 
from  the  common  cafe  of  bills  for  eftablifliing  modus's. 
And  therefore  I  {ball  dinSt  an  ifiue  to  try  the  cuftom. 
;t  if/i.  136. 

Title  for  orders.     See  iE)ttllltattonf 

Toleration.     See  S)iOrentti;0. 

Tomb  Stones.     See  HBuriaU 

Tranflation.     See  ]6t(l^op0. 

Tranfubftantiation.     See  SlrOjD'^  dtlpptTt 

Trees  in  the  church  yard.     See  Cj^titcl). 


SZtmtals. 

'T^  RENTALS,  iriginteliaj  were  mafles  for  fouls 
-^  departed,  to  be  faid  thirty  tiroes  in  fuch  order  as 
fbould  be  appointed  ;  or  for  thirty  days  together ;  or 
otherwife  every  thirtieth  day  ;  according  to  the  dire^ion 
of  the  donor  or  founder,  who  inftituted  a  ftipend  for  that 
purpofe. 


ICtoper. 

rpROPER,   troperium,    is  the  book   which   containeth 
^    the  fequences,  which   were  devotions   ufed   in  the 
church,  after  reading  of  the  epiftlc.     Lindw.  251. 


SCuntt* 


/ 


'"pUNIC,  tunica^  was  the  fubdeacon's  garment,  which 
'*>    he  wore  in  ferving  the  pried  at  the  celebration  of  the 
mafs.    Lindwn  252. 
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ColltdiMuJke. 
to  beaefictt. 


ibopiMofwiUii 


EiMipIiica*'] 
lioM* 

InAimtioot  or 
liceacei* 


Taventartet  of 
f e  di,  iufRSturCi 

FMbitet* 
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After  Title  S»tam{NI  tf  J  it  fiends  at  pre/ent^  pag4 

377  (f^f^i^  Volume. 

1)  Y  ftatute  37  G/0.  3.  ^.  90.  the  following  additional 
^  ftamps  are  ioDpofed  :  viz.  Oo 

Any  admittance,  or  infirument  for  admiuing,  of  any 
prodor,  the  Turn  of  8 1. 

Bondt  given  by  executors  and  adnintftrators ;  where 
the  eftate  to  he  adminifiored  ihall  exceed  the  fum  of  twen* 
ty  pounds,  3  s. 

Any  ccSUation  to  be  made  by  any  archbifliop,  or  other 
biOiop,  or  any  prefentation  or  donation  wiiich  Aall  pals 
the  great  feal  of  Great  Britain^  or  which  (hall  be  made  by 
any  patron  whatfoever,  of  or  to  any  benefice,  digniiyi  or 
f piritual  or  ecclefiaftical  promotion  whatfpever,  6 1. 

Any  copy  of  any  will,  3d.  (per  ibeet  of  go  words)*. 

Any  difpenfation  to  hold  two  oodefiaftical  dignities  or 
benefices^  or  both  a  dignity  and  benefice,  or  any  other 
difpenfation  or  fjiculty,  from  the  lord  archbifhop  of  Can<^ 
terbury,  or  the  mailer  of  the  faculties  for  the  time  being, 
lol. 

Any  exemplification  whatfoever  that  (hall  pa(s  the  feal 
of  any  court,   1 1. 

Any  inflitution  or  licence  that  (hall  pafs  the  Tea]  of  any 
archbilbop  or  bifhop,  chancellor  or  other  ordinary,  or  any 
ecclefiaftical  court  whatfoever  in  England,  or  any  writ 
or  infirument  for  the  like  purpofe,  with  any  fuch  inftitu- 
lion  or  licence  that  (hall  be,  pafTed  or  made  by  any  prefb)" 
tery  or  other  fpiritual  power  in  Scotland,   15  $• 

Any  inventory  or  catalogue  of  any  furniture,  goods,  or 
efTeds,  made  with  reference  to  any  agreement,  or  for  the 
fecurityof  any  perfon,  2s.  6d. 

Any  probate  of  a  will  or  letters  of  adminiftration  for 
any  eftate  of  or  above  the  value  of  three  hundred  pounds, 
the  fum  of  2  K  los.;  where  the  ef^are  is  of  or  above  the 
value  of  fix  hundred  pounds,  the  further  fum  of  1 1.  los.; 
and  where  the  eftate  is  of  or  above  the  value  of  one  thou- 
(and  pounds,  the  further  fum  of  2  ?••  and  where  the  eflate 


*  With  3  d.  per  iheet  before ; .making  6d< 
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is  of  or  above  the  value  of  two  thoufand  pounds,  the 
further  fum  of  4I.;  and  where  the  eftate  is  of  or  above 
the  value  of  five  thoufand  pounds,  the  further  fum  of  5 1.; 
and  ^A'here  tiie^ate  is  of  or  above  the  value  often  thou* 
fand  pounds,  the  further  fum  of  5 1. 

Any  appeal  from  the  courts  of  admiralty  ««thcr  in  ^,^1^^^ 
England  or  Scotland,  the  court  of  arches,  or  the  PrirBgt^  tbcoMm  «f 
tivi  Courts  of  Canterbury  or  York,  61.  mimMi^  4bi 

And  it  is  by  the  faid  flatute  37  G.  3.  <•  90.  ensAed, 
that  every  perfon  who  (hall  adminifter  the  perfonal  edate 
of  any  perfon  dying  after  the  paffing  of  this  g&,  or  any 
part  thereof,  without  proving  the  will  of  the  deceafed^  or 
taking  out  letters  of  adminiflration  of  fi^ch  perfonal  eflatev 
within  fix  calendar  months  after  the  death  oif  the  perfon  fo 
dying,  (hall  forfeit  and  pay  the  fum  of  50 1.  to  be  reco* 
vered  in  his  majefty's  court  of  exchequer  at  Weflminfter, 
for  offences  committed  in  England,  or  in  his  majefty't 
court  of  exchequer  in  Scotland,  for  offences  committed** 
in  Scotland;  one  moiety  of  fuch  penalty  or  forfeiture,  if  fued 
for  within  the  fpace  of  fix  calendar  months,  to  be  to  his  »»• 
jefty,  his  heirs  or  fuccefTors,  and  the  other  moiety  to  the 
perfon  ^  perfoos  who  ihall  inform  or  fue  for  the  fiiaae« 


Wr>  or  THE  THIRD  rOLUME. 
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